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TO  THIS  FOURTH  EDITION. 


Xn  the  preseat  edition  an  alteration  has  been  made 
in  the  arrangement  of  the  second  volume.  The  cases 
relating  to  Seamens'  Wages,  and  the  Ship  R^stry 
Acts,  instead  of  being  distributed,  as  in  the  former 
editions,  under  the  titles  of  Master  and  Servant,  and 
Trover,  have  been  placed  under  a  separate  title  of 
Shippings  The  modem  statutes  and  decisions  havo 
been  introduced  under  the  proper  heads,  except  in  a 
few  instances,  which,  coming  too  late  for  insertion 
Ibere,  wiU  be  found  among  the  Addenda. 
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ADVERTISEMENT 


TO  THE  THIRD  EDITION. 


Another  impression  of  this  work  having  been 
called  for,  the  Compiler  has  embraced  the  opportunity 
to  insert  two  new  Chapters,  under  the  titles  of  Man- 
damus and  Quo  Warranto,  in  which  he  has  endea* 
voured  to  treat  those  important  subjects  in  as  full  and 
comprehensive  a  manner  as  the  nature  of  an  abridg- 
ment will  permit.  The  cases  which  have  been  decided 
since  the  publication  of  the  second  edition,  are  in- 
serted under  the  proper  heads.  An  Appendix,  con- 
taining some  practical  forms,  which  may  be  useful  at 
the  sittings  and  assizes,  has  been  subjoined ;  and  the- 
Index  to  the  principal  matters  has  been  enlarged.  ,  In 
Qther  respects,  this  edition  corresponds  with  the  former. 


LincoIn*s  Inn^ 
Jufy,  1813. 


PREFACE 


TO  THE  SECOND  EDITION. 


1  HE  object  of  the  following  work  is  to  investigate  and 
explain  that  branch  of  jurisprudence^  which  teaches  the 
nature  and  extent  of  the  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.    Considering  the  utility  and 
importance  of  the  subject,  it  cannot  fail  to  excite  the  surprise 
of  the  reader,  when  he  is  informed  that  a  well-digested  trea- 
tise, on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until  the 
year  11 67 9  that  an  anonymous  compilation,  (the  first  deserving 
any  notice)  entitled  "  An  Introduction  to  the  Law  relative 
to  Trials  at  Nisi  Prius,"  was  pubiislied.    The  same  work  was 
repfiblislied  by  the  late  Mr.  J.  Buller,  in  the  year  1772.    AU 
though  the  title  page  is  silent  as  to  this  being  a  second  edition; 
yet,  from  an  examination  of  the  contents,  it  appears  very 
clearly  that  Mr.  J.  BuUer's  book  is  merely  a  republication  of 
the  anonymous  treatise  published  in  1767.     It  is  very  re- 
markable,  that  at  this  day  so  many  different  opinions  should 
exist  as  to  the  real  author  of  this  compilation ;  some  persons 
ascribing  it  to  Mr.  Ford,  others  to  the  late  Mn  J.  Clive,  and 
others  to  Mr.  Bathurst.    Unquestionably  it  was  the  received 
opinion  at  the  bar,  upon  the  first  appearance  of  this  work, 
that  it  had  been  compiled  by  Mr.  Bathurst,  afterwards  Lord 
Apsley,  for  his  own  private  use.    But  the  dedication  by  Mr. 
Buller  to  Lord  Apsley,  prefixed  to  the  edition  in  177*2,  which 
must  have  escaped  the  notice  of  those  persons  who  have  so 
confidently  ascribed  this  work  to  a  different  author,  places 
the  question  beyond  the  reach  of  controversy.    That  dedi- 
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tation  expressly  recognises  this  treatise  as  owing  its  origin  to 
a  collection  of  ncrtes  formerly  made  by  Lord  Apsley  for  his 
own  private  use. 

Mr.  Bathurst's  book  having  passed  though  several  editions, 
was  succeeded  by  a  similar  work,  entitled  "  A  Digest  of  the 
Law  of  Actions  and  Trials  at  Nisi  Prius/'  by  Mr.  Espinasse, 
of  which  there  have  been  three  editions.* 

The  compiler  of  the  following  pages  conceived  that  a  trea-* 
tise,  intended  as  a  companion  at  the  sittings  in  London  and 
Middlesex,  and  on  the  circuit,  might  be  cast  into  a  more  con-» 
venient  form  than  that  adopted  by  either  of  the  former  writers ; 
and  that  the  cases  might  be  abridged  with  greater  accuracy 
and  precision.  Under  this  impression,  the  Abridgment  of 
the  Law  of  Nisi  Prius  was  prepared  and  published  in  three 
parts  successively,  in  the  years  1806, 1807,  and  1808.  The  se* 
cond  edition  is  now  submitted  to  the  candour  of  the  pro«* 
fession. 

The  cases  which  have  been  decided  since  the  publication 
of  the  former  impression,  and  which  are  inserted  under  the 
proper  heads ;  two  new  chapters  on  the  law  relating  tO' part- 
nership, and  stoppage  in  transitu,  subjects  of  considerable 
importance  in  the  present  state  of  trade  and  commerce ;  to- 
gether with  a  general  index,  constitute  the  principal  dif- 
ference between  this  and  the  former  edition.  A  few  cases 
decided  by  Lord  C.  J.  Raymond  (inserted  for  the  first  time  in 
th?  present  edition,  principally  under  title  Common),  have 
been  transcribed  from  the  MSS.  of  the  late  Mr.  Serjeant  Leeds 
which  form  a  part  of  Mr.  Serjeant  Hill's  collection,  lately 
purchased  by  the  Society  of  Lincoln's  Inn. 

Uncoins  Infif 
Nov.  ISOiJ. 
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•  A  fourth  editioo  has  been  published  since  this  preface  was  written. 


CONTENTS  OF  VOL.  L 


i*« 


CHAP.  I. 

Of  the  Action  of  Account. 

I«  In  what  Gases  the  Action  of  Account  may  be  Puge, 

maintained                •                 •                •  1 

II.  Of  the  Pleadings  and  Evidence           .            .  4 

III.  Of  the  Judgment               .                •              .  5 

1.  To  Account,  5  ; .  2.  Final,  7. 

IV.  Execution  .  .  .         ,      ,  7 

CHAP.  IL 

O/*  Adultery, 

I.  0/  </ic  Remedy  for  this  Injury,  and  in  what 

Cases  an  Action  may  be  maintained  .  8 

IL  Of  the  Venue--^  Declaration — Plea         .         .  13 

III.  Of  the  Evidence,  and  herein  of  the  Marriage 

Act,  26  G.  2.  c.  33.  .  .  15 

IV.  Of  the  Damages  ...  •  25 

CHAP.  HI. 

Of  Assault  and  Battery. 

I.  Of  the  Nature  of  an  Assault  and  Battery,  and 

in  what  Cases  an  Action  for  Assault  and 

Battery  may  be  maintained   ,        .  •  27 

IL  Of  the  Declaration  •  •  •  29 

IIL  Of  the  Pleadings  .  .  .  31 

lY.  Of  the  Verdict  and  Judgment  *  .39 

M^.OftheCosU  •  \  •  40 


Till 


CONTENTS. 


CHAP.  IV. 

Of  the  Action  of  Assumpsit. 

I.  Of  the  Action  of  Assumpsit,  and  of  the  Agree' 
menty  for  the  Non-performance  of  which 
this  Action  may  be  maintained 
11.  Of  the  general  Indebitatus  Assumpsit 

III.  Of  the  Declaration  .  ^ 

IV,  Of  the  Pleadings, 

1 .  0/  the  general  hsne,  and  what  may  he 

given  in  Evidence  under  it 

2.  Accord  and  Satisfaeiion  • 

3.  Ififancy         .... 

4.  Payment 

5.  Release  ... 

6.  Statutes  .  .  « 

1.  Of  Limitation,  129;  2.  Of  Set-off,  142. 

7.  Tender  •  .  .  . 


Page 
44 
68 
99 

114 

ih. 
116 

119 
127 
128 

129 
148 


CHAP.    V. 

Attorney. 

Of  Actions  brought  by  Attornies  and  Solicitors  for 
the  Recovery  of  their  Fees.  Of  the  Statutes 
3  Jac).  c.  7.  s.l.  2  G.  2.  c.  23.  s.  93.  re- 
/aiiwg  to  ^Ac  Delivery  of  Bills  by  Attornies, 
and  12  G.  9.  c.  13.  J.  6.  Liability  of  Attor- 
niesfor  Negligence  and  Unskilfulness    .     154  to  163 


CHAP.    VI. 
Auction. 

Of  Agreements  relating  to  the  Sale  of  Lands  and 
Goods  by  AuctioO'^Cases  where  the  Duty 
attaches.     Ldability  of   Auctioneer — Reco^ 
very  of  Deposit  and  Interest  on  Defect  of 
Title  .  .  .  164^0 171 


\ 


CONTENTS.  ix 

CHAP.    VIL 

Bankrupt.  Pkge 

L  Of  Persons  liable  to  be  Bankrupts        .      .  ^  •  17t 

II.  Of  Persons  not  liable  to  be  Bankrupts         •  175 

III.  Of  the  several  Acts  of  Bankruptof    .           .  178 

IV.  Of  Property  in  the  Possession  of  the  Bank* 

rupt  as  reputed  Owner  •  .  198 

V.  Of  Payments  made  to  and  by  Bankrupts^ 

protected  by  ^Statutes  .  •  219 

VI.   Of  Actions  which  may    be    brought  by  the 

Assignees  of  a  Bankrupt,  and  in  what 

Manner  they  ought  to  sue  •  .  2i3 

VII.   Of  Actions  by  the  Bankrupt  ,  .  230 

VIII.   Of  the  Pleadings  .  .  .  831 

IX.   Of  the  Evidence  and  Witnesses        .  •  243 

CHAP.  VIIL 
Baron  and  Feme. 

I.    Of  ihe  Liability  of  the  Husband  •  .  256 

1.  In  respect  of  Contracts  made  by  the  Wife 

before  Coverture        •        •         .         .  ib, 

2.  In  respect  of  Contracts  made  by  the  Wife 

during  Coverture        ....  257 

3.  In  respect  of  the  Children  of  the  W\fe 

by  a  former  Husband        .         •        •  266 
II.    In  what  Cases  a  Feme  Covert  may  be  considered 

as  a  Feme  Sole              ,               .            ,  ogj 

III-    Of  Actions  by  Husband  and  Wife          .          ,  272 

1.  Where  the  Husband  and  Wtfe  must  join  ib. 

2.  Where  the  Husband  must  sue  alone          ..  274 

3.  Where  the  Husband  and  Wife  may  join  ^ 

or  the  Husband  may  sue  alone,  at  his 
Election        .         •  .  .  .  27O 

IV.    Of  Actions  against  Husband  and  Wife  ,  280 


CONTENTS. 


CHAP.  IX. 

Bills  of  Exchafige  arid  Promissory  Notes.     Pag« 

I.  Of  the  Nature  of  a  Bill  of  Exchange  .  285 

11.  Of  the  Capacity  of  the  contracting  Parties 
/  to  a  Bill  of  Exchange  .  .  286 

III.  Of  the  Requisites   in   a  Bill  of  Exchange, 

and  herein  of  the  Stamp,  Date,  and  Con-^ 
sideration  ....  291 

IV.  Of  Presentment  for  Acceptance — Acceptance 

'-^Qualified  Acceptance^Liability  of  the 
Acceptor '-^Non-acceptance,    and   Notice 
thereof^^Protest^^Liahility  of  the  Drawer 
on  Non-acceptance        .  •  «    310  to  329 

*  V.  Of  the  Transfer  of  Bills  of  Exchange— Of 
the  Party  in  whom  the  Right  of  Transfer 
is  vested  .  •  •  •    329  to  338 

VI.  Of  Presentment  for  Payment,  and  herein  of 
the  Days  of  Grace'^-^Non-payment  and 
Notice  thereof— Protest  .  .    338 /o  346 

VII.  Of  the  Acts  of  the  Holder,  whereby  the  Par- 
ties to  the  Bill  may  be  discharged  •  346 
VIII.  Of  the  Action  on  a  Bill  of  Exchange — Evi- 
dence— Recovery  of  Interest            .        •  349<o361 

IX.  Of  the  Nature  of  a  Promissory  Note-^^tat. 
3  4r  4  Ann.  c,  9>  s.  1.  placing  Promissory 
Notes  on  the  Footing  of  Inland  Bills  of 
Exchange — What  are  negotiable  Notes 
within  the  Statute — Of  Bankers^  Notes 
-^Joint  and  several  Notes— Consideration 
—Stamp  .  .  .     361  to  371 

f 

X.  Of  the  Time  when  a  Note  ought  to  be  pre- 
sented for  Payment  .  .  ,  371 
XL  Of  the  Declaration-^Pleadings^-^Evidence^ 

Conclusion  .  ,  .    374^377 


CONTENTS  *l 

CHAP.   X. 

Carriers.  p^e 

I.  Of  common  Carriers  and  their  Responsibility         378 
II.  Of  Notices  given  by  common  Carriers^  for  the 
Purpose  of  limiting  their  Responsibility^ 
and  the  Manner  in  which   such  Notices 
have  been  construed  •  •  .  383 

III.  Of  the  Lien  of  Carriers  .  .  .  392 

IV.  By  fchom  Actions  against  common  Carriers 

ought  to  be  brought            •  •           .          393 

V.  Of  the  Declaration               .  .              .395 

Vf.  Of  Payment  of  Money  into  Court  .          .          399 

VII.  Evidence               .             .  •             •          400 

CHAP.    XI. 

Common. 
I.  Of  Right  of  Common  •  .  ;  409 

11.  Of  Common  of  Pasture^  and  herein  of  Com^ 
mon  appendant^  Common  appurtenant, 
and  Common  in  gross  •  .  •        •  409 

III.  Of  the  Interest  of  the  Owner  of  the  Soil  suIh 

ject  to  Right  of  Common ;  and  herein  of 
Approvement  and  Inclosure  .  •  408 

IV.  Of  the  Remedy  for  Disturbance  of  Right  of 

Common  .      '       •  •  .  410 

V.  Of  Surcharges  by  Commoners  ■  •  ,  414 
VI.  Evidence                 *              .              .              •  ti, 

CHAP.  xn. 

Consequential  Damages* 

Of  Actions  on  the  Case  for  CA}nsequent%al  Damages^ 
and  herein  of  the  general  Rule  for  dis- 
tinguishing  Actions  of  Trespass  vi  et 
lamiis  from  Actions  of  Trespass  on  the 
Case     •      m  fe  •  •  •  416 


xn 


CONTENTS. 


CHAP.    XIII. 

Covenant. 

I.  Of  the  Action  for  Breach  of  Covenant 
IL  Of  the  Exposition  of  Covenants 
til.  Of  the  different  Kinds  of  Covenants 

1.  Express i  and  herein  of  express   Cove 
nants  running  with  the  Land 

2.  Implied  •  •  • 

3.  Joint  and  several 

4.  Foid  and  illegal 

5.  Not  to  assign  without  Licence 

6.  For  quiet  Enjoyment    ' 
.  ly.  By  whom   the   Action,  of  Covenant  may  be 

maintained 

!•  Hetr       • .         •  •  .         • 

S.  Executor         •        •         « 
3.  Assignee 

V.  Against  whom  the  Action  of  Covenant  may  be 
maintained 
1.  Heir 
.    3.  Executor 

3.  Assignee         •         •         .         • 

VI.  Of  the  Declaration^  and  herein  of  dependent 

Covenants^     Conditions     precedent^     and 

independent  Covenants 

yil.  Of  the  Pleadings, 

1.  Accord  and  Satisfaction 

2.  Eviction  .... 

3.  Infancy  • '        .         • 

4.  Levied  by  Distress 

5.  Nil  habuil  in  tenementis  • 

* 

-6.  Non  est  factum 

7*  Non  infregit  conventionem  • 

8«  Performance        •  •  • 

9.  Release 

10.  5^/.o^  .   .    ... 


496 
428 
433 

ib. 
441 

443 
446 

449 
453 

459 
t6. 
t6. 

461 

465 
ib. 

466 
ti. 


474(0  491 
491 
492 
494 

t». 
495 

t^. 
498 
500 
501 

ib. 
502 


CONTENTS.  xiii 

P»ge 

VIII.  Payment  of  Money  into  Court  •  503 

IX.  Evidence  .  .  •  .  504 

X.  Judgment        •  •        •        •        .  .  505 

CHAP.    XIV. 

Debt. 

L  Of  the  Action  of  Debt^  and  in  what  Cases 

it  may  be  maintained  •  •        •  508 

II.  Debt  on  simple  Contract  .  .        •       '    509 

III.  Debt  on  Bond— Of  the  Pleadings  :  .  519 

1.  General  Issue^  non  est  factum^  and  Evi* 

dence  thereon         .  •         '•  514 

3.  Accord  and  Satisfaction  .  •  518 

3.  Duress  •  519 

4.  liiegal  Consideration  520 

U  By  the  Common  Law:  immorat^^ 

in  restraint  of  Trade^  Sfc.  •  ib. 

2.  By   Statute:     Gaming'^ Sale    of 

Office^-^Simony'-^Usury  S2S  to  536 

5.  Infancy  •  •  •  .  536 

6.  Payment — Solvit  ad  Diem-^Sohit  post 

Diem,  and  Evidence  thereon  537 

7*  Release  •  •  «  541 

8.  Set-off  •  .  .  .  544 

rV.  Debt  on  Bail-bond—Stat.  23  H.  6.  c.  10.— 
Assignment  of  Bail-bond  under  Stat. 
4  Ann.  c.  16. — Declaration  by  Assignee 
—Of  the  Pleadings:  Comperuit  ad 
Diem—Nul  Tiel  Record  '  .  .  548 

V.  Debt  on  bond,  with  Condition  to  perform 
Covenants — Assigning  Breaches  under 
Stat.SS^9W.3.c.U,s.8.         .  .  55» 

VJ.  Debt  on  Bond  of  Ancestor  against  Heir'-^ 
Pleadings  ;*  Riens  per  Descent — Repli" 
cation — Of  the  Liability  of  the  Heir  for 
the  Value  of  the  Land  aliened  under 
3  ^  4  Pf .  ly  Af.  c.  14.  s.  b.—Of  the  Lia- 
bility  of  Devisee  under  the  satne  Sta-> 
tut  C'^ Judgment — Execution        .  •  563 


xiT  CONTENTS. 

Page. 

VIL  Debt  on  Judgment  .  .  «         571 

VIII.  Debt  for  Rent  Arrear^Stat.  4  G.  2.  c.  88. 

against  Tenants  holding  over  after  No* 

lice  from  Landlord^^Stat.  11  G.  2.  c.  19. 

against  Tenants   holding  over  after  No^ 

tice  given   by  themseloes^^Declaration^^ 

Debt  for    Use    and  Occupation^^Plead" 

ings^^Evtdence  .  •  .  572 

IXr  Debt  against  Sheriff y  ^c.  for  Escape  of  Pri" 

soner  in  Execution^-^Stat.  13  Ed.  1.  c.  11. 

1 12.  2.  c,  1£ — H^Aat  «&a//  6e  deemed  an 

Escape-^By    whom   the   Action  for    an 

Escape  may   be  brought — Against  whom 

^^Declaration-^PteadingS'^Evidence      •  584 

X.  Of  the  Statutes,  and  general  Rules,  relative 

to  Actions  founded  on  penal  Statutes        .  600 

XL  Debt  on  Stat.  2  G.  2.  c.  2Ar^  Bribery  at 
Elections — Provisions  of  the  Statute-^ 
Stat.  49  G.3.  c.ll8 — Declaration— Evi^ 
dence — Stat.  7  4r  8  W.S.c.  4,  Treating 
Act  ...  .  608^620 

CHAR     XV. 

Deceit. 

I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit  621 

i.  On  an  implied  Warranty  .  .  ib. 

2*  On  an  express  Warranty,  and  herein  of 

the  Sale  and  Warranty  of  Horses        .  623 

II.  Of  the  modern  Action  on  the  Case,  grounded 

on  fraudulent  Misrepresentation  by  Per^ 

sons  not  Partiesr  to  the  Contract        •        •  631 

CHAP.    XVL 
Detinue. 
I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it 

may  be  maintained  .  »  ,  634 

II.  Of  the  Pleadings  and  Evidence  .  .  636 

.m.  Of  the  Judgment  ...»  637 


CONTENTS.  XT 

CHAP.    XVIL 

Distress.  pg^e 

L  Of  the  Nature  and  Origin  of  a  Distress         •         638 
!!•  Of  the  Causes  for  which  a  Distress  may  be 

taken  .  .  •  ,    •  639 

III.  Of  the   Things  which  may^  and  the  Things 

which  may  not^  be  distrained  •  .  641 

IV.  Who  may  distrain  .  .  .  644 
V.  Of  the  Time  at  which  a   Distress  may  be 

taken  •  .  .  •         •  647 

VI.  Of  the  Place  where  a  Distress  may  be  taken  643 

VII.  The  Manner  «/*  disposing  of  Distresses^  and 

herein   of  the    Sale   of  Distresses   for 

Rent  Arrear  •  ,  •  .  650 

VIII.  Of  Pound  Breach^  and  Rescous  •  •  652 
IX.  Of  abusing  the  Distress^  and  of  Irregularity 

in    the    Proceedings    by   the  Party  dis^ 
training  •  •  .  .  654 


ERRATA. 


140  4cle  note  m. 

169  n.  p./or  Pratt  v.  ElUs  read  Bratt  v.  Ellis  ^ 

176  1. 19. /or  H.  l.rvocTH.  9. 

969  1.  19.  fir  precMding  read  preccdiog. 

S89  n.  b.  /or  Cooper  Hunchio  read  Cooper  v.  Hunchiu. 

353  note  a.  instead  of*'  the  words  scored  uoder^*  read  *'  the  words  in  italics/' 

508  1<  96.  ybr  Eaater  rtfaifoidershaw  ▼.  Thompson,  Trin. 

641  n.  (4)  fir  Pole  v.  Longuerille  read  Pool  ▼.  Longuevillc. 
1040  D.  r.  fir  N.  P.  C.  6  Esp.  read  6  Esp.  N.  P.  C.  33. 
—  n.  t.  after  Str.  dele  32. 

1S99  PH^  11^* 

1833  n.  (d4)  1.  3,  fir  was  read  were. 

••— —  1. 4.  fir  were  read  was^ 


NAMES  OF  CASES. 


'  (The  Cases  m  Italics  are  cUedJrom  MS.  Notes  J 


A  B  BOTT  o.  Blofield  280 

■  V.  Hicks  1  I9i 

■  V.  Plumbe    250,  515 


V.  StQith 


115  D. 
290 

1009 
1312 


Abel  V.  Sutton 
Aberneth^'  v.  Landale 
Aberystwith,  case  of, 
Abttbol  V.  Bristow 
Ablec  d.  Gleaham  e.  Skin- 
ner •  -  716 
Abeolon  0.  Knight  1 124 
Abv  V.  Buxton  -  572 
Acheson  v.  Fountain  332 
Ackland  v.  Pearce  306 
Adam  v.  Kerr        -          516  n. 

628 

730 

r  1034 

864 

174  n.  255 

865 

726 

115  n. 

811  n. 

1251 

'      863 

922  n. 

970 


V.  Richards 
Adams  v.  Buckland 

■  V.  Davis 

"  ».  Freeman 
— -  ».  Mai  kin 
I'  ■  r.  Moore 

"P*  Savage 
Addison  o.  Overend 
Addy  V,  Grix 
Adlem  v.  Grinaway 
Adney  ».  Vernon 
African  Comp.  v.  Bull 
A^ilar  v.  Rodgers 
Ailesbury.,  £.  of,  v.  Patti- 

aon  -  836  n.  837 

Aitkenhead  t^.  Blades      1 224  n. 
Alban  f>,  Brounsall  1246 

St.  Albans,  D.  of,  v.  Shore  108  n. 
Alcinbrook  v.  Hall  305  ti, 

Alcorn  v.  Wesitbrook  71  n. 

Alden  v.  Blague  -         492 

TOL.  I. 


Alden*8  case  658  n.  693 

Alderson  v.  Pope  1063,  IO64  n. 


Aldis  V,  Chapman 
Aldred*s  case 
Aldridge  v.  Ireland 
Aleberry  r.  Walby 
Alexander  v.  Comber 
— —  V,  Lane 


V.  Vaus:han 


263 
1046 
189 

277 

802 
752 
175 


Alfred  v.  M.  of  Fitzjames  1032 
AUanson  v.  Butler 
Allen*s  case 
Allen  r.  Bayley 
■    '     ©.  Downs 

V.  Dundas 

«•  Heam 

V.  Holden 

t7.  Orinond     * 

V,  Vinter 


Allom  t7«  Heber 
AUwood  t*.  H^pckell 
Alsept  V.  £yl^    . 
Alsop  tt.  Brown 
T—  V,  Milton 
Alves  V.  Bunbury 
o.  Hodgson 


-  590,  1 
701 

1248  n. 

250 

730 

1302 

570 

1048  n. 

591 

906 

586,  596  n. 

240 

89  n. 

510 

354  n. 


Ambrose  v.  Cleudon      246,  255 

—  r.  Roe  -  154 

Amery  «.  Rogers  959  n. 

Amies  t;.  Stepnens  380  n* 

Ancber  v.   Bank  of  Eng- 

'    land  -  332  Q. 

Anderson's  case  •  1195 

'        ©.  Bockton  1252 

— — -  V.  Edie        -         97^ 

■  ©.  George  372 

"     ■  Vm  Hay  man  78^ 

V.  Hick  314 


NAMES  OF  CASES. 


Anderson  v.  Marti ndale 

443  n.  445 

c.  May  -  159 

>  V.  Pitcher  939  n. 

— —  r.  Royal  Excb. 

Ass.  -  •        906  n. 

Wallis  -         911 

Andree  v.  Fletcher  94,  056 

Andrew  v.  Pearce  448 

■  r.  Robinson  98 

Andrews,  cxp^  -  1979 

*■  V,  Blake  355 

■  V.  Franklin  36? 

r.  Heme  1  tf 96 

Angel  V,  Smith         -  667 

Ankerstein  v.  Clarke  '277 

Annandale,   Marchioness 

of,  V.  Harris        -  520  n. 

Annen  v»  Woodman  954 

Anscomb  r.  Shore  95  n.  1 1 1 8  n. 

818,  820 

794 

894  n. 

364 

1149 
289  n. 

644 

1250 

963 

690  n. 

290 

1229 

78 

1262 

1148  n. 

la!09 
1261 


Anstey  v.  Dowsing 
*  f      '  ■  V,  Marden 
Anthon  v.  Fisher 
Applehif  tj.  liiddle 
V.  Dods 


i** 


■«k 


Appleton  V.  Binks 

■  w.  Doiley 

V.  Smith     • 

Arcangelo  v.  Thompson 
Archer  r.  Snapp 
Arden  t?.  Sharp  * 

Argent  v.  Durrani 
Aris  ».  Stukeley 
Armory  v.  Delamirie 
Armstrongs.  Smith 
Arnold  V.  Bi^ood 
— — ^—  t?.  Jenreson 
Arrowsmith  0.  Le  Mesu- 

rier  -  -  850 

Arthur  v,  Vanderplank  440 

Arundel  v.  Short        -  275 

■  V.  Tregono  999 
Aslinv.  Parkin  -  72  i 
Aspinall  v.  Pickford  392  n. 
Aspindall  1?.  Brown  1246 
Asser  r.  Finch  -  1251 
Astey  V.  Emery  -  805 
Astley  v.  Reynolds  84 
Aston  V,  Blu grave                 II 59 

0.  Heaven  -  383 


Atcheson  t).  Everitt  61 8 

Athcrfold  v.  Beard  1303 

Athol,  D.  of,  V.  Ld.  Ash- 

burnham  -  712  n. 

Atkins  V.  Banwell  57 

Atkinson  v.  Jameson  590,  1 134 

■  ».  Mating  212 

—  r.  Matteson      586  n., 

587  n.,  852,  867 
•-^— —  r.  Rawson  757 

"  t?.  Teasdale  4 1 2 

Attersol  V,  Briant  1284 

Attorney  G.  %\  Cholmley     1203 


Atty  ».  Parish 
Atwood  t;.  Burr 
Aubert  v.  Maze 
V.  Walsh 


Audley  f).  Duff 

Auncelme  r.  Auncelme 

Auriol  V.  Mills    £36,  438,  1292 


577. 
136  n. 

65 
92  n. 
940 
661  n. 


Austen  v»  Bewley 
— —  w.  Hayward 
Austin's  case 
Austin  o.  Culpeper 
■  ■  c.  Drewe 

—  r.  Willes 

Avarillo  p.  Rogers 
Awder  t;.  Nokes 
Awdiey  ©.  Joye 
Aylett  ©.  Lowe 
Avliffe  V.  Archdale 
■  r.  Scromshire 

Aylnier  v.  lUd^ 
Aylwin  t^.  Fa  vine 


49 

1101 

1240  n. 

981 

979 

820  n. 

1160 

464 

1006 

511 

126,536 

.    543 

577 

923 


B 

• 

Babington  v.  Matthews  910 

-— V.  Wood  53 1 

Bach  r.  Owen           -  105 

Bachelour  o.  Gage     440,  560  n. 

Bacon  t).  Searlea  347  "• 

Badkin  v.  Powell  652 

Bagg^case             •  1024 

Baglehole  v,  Walters  626  n. 

Bagott  V.  On            -  77^ 

Baikie  e.  Chandless  162 

Baillie  v.  Modigliaui  890 

Bailey  V.  Croft           -  48 


NAMES  OF  CASE& 


Baily  v.  Merrel        -        624  n. 
Bainbridge  r.  Neilson  909 

■  V.  Pickering       124 
Baker  v.  Brereman  979 

— ^  V,  Charlton  290  n. 

V.  Hoi tpzaffell  1 290 

— ».  Lade  -  1129 

—  V,  Monford         -  531 

Baldwin  v.  Cole  126?  n. 

— —  r.  Elphinston        985  n. 
Ballantine  r.  Golding  241 

Ballard  v.  Dyson        1 2d9»  1 244 
Ballingalls  v.  Gloster  329 

Balls  V.  Westwood  1 294 

Bally  V.  Wells  46?  n.,  4^8 

Balstou  V.  Baxter         -        519 
Bamfield  v.  Massey  1041 

•Bamford  v.  Baron     185  n.,  193 

f— V,  Burrell  233 

Banbury  claim  of  peerage 

709»JI2  to  714 
— —  V.  Lissett  293  n.,  304  n,. 
Banister  v.  Wright  1207 

Bank  of  England  «.  Mor- 

rice  -  740  n.,  753 

'  V.  Newman  330  n. 

Banks  v.  Whetston  636 

Barber  v.  Dennis  1038 

■  V.  Fletcher    930  n.,  93 1 
'  V,  Fox  -  51 

9.  t.  V,  Tilson       605  n. 


Barnard  v,  Godscall  438 

■■  ».  Palmer         -         196 
Barnardiston    v.    Chap- 
man -  1271,  1273 


Barber  Surgeons  v,  Pelson  70 
Barbone  v.  Brent  -  80  n. 
Barclay  exp.  •  320  n. 

— — —  v\  Bailey  3 1 7 

■  V,  Couains  890 

Barefoot  r.  Fry  -  720 

Barfoot  v.  Goodall  1064 

— — •r.  Reynolds  32 

Baring  v,  Christie  943 

'  v.  Clagett  -         945 

'  V.  R.  Ex.  Ass. 
Com  p.         -  -  946 

Barjean  v.  Walmesley      305  n. 
~  464 

f)06,  944 
670 

475,  577 
'  1102 

287 

b 


Barker  v.  Bcardwell 

■   ■  w.  Blakes 
« '  ■  V,  Borne 

—  r.  Dainer 
-■  ■■■  r.  Horton 
J^arlow  V.  Dishop 


1000 

1259 

536 

1166 

1237 

663 

470  n. 

784,  794 

531  n. 

749 

743 


Barnes  v.  Constantine 
'  V.  Edgard 

■'  V.  Hedley 

V,  Holloway 

V.  Hunt 
—  w.  Peterson 
Barnfather  v.  Jordan 
Barrell  v.  Trussell 
Barret  v.  GlubK 
Barry  v.  Robinson 
— —  ».  Rush 
Bartholomew  v,  Sherwood     1 76 

Bartlet  v.  Bartlet  104 

■  w.  Emeiy  70  n. 
■  V,  Bobbins     43  n.,  1 1 68 

'i  ■■  »•  Viner          -  629 

Barton  exp.             -  •  187 

— —  r.  Hanson  1057 

Barwell  t>.  Brooks  267 

Barwick  t7.  Matthews  407 

Barzillai  t?.  Lewis         -  943 

Basketvil  v.  Brown  144 

Bass  V.  Clive  356  o. 

Basset  «•  Salter  591 

Bastard  v.  Bastard  379  n. 

I    M.>  t.  Hancock  1214 

Basten  v.  Butter        -  629  n. 

Batchelor  v.  Bigg        -  9f  25 

Bateman  v.  Bailey  253 

— — ^  V,  Elmaa  634  u. 

t'.  Joseph  344 

V.  Phillips  801 

Bates  V.  Dandy  272 

t\  Grabhaili  871  »• 

BateHon  r.  Green  408 

■  '  ' '  ©.  Lewin          -  964 
Bath,  E.  of,  o.  Sherwio 

719»  720 

Rutson  exp,              -  213 

Baltye  v,  Gresley      853,  854  n. 

Bawtrfv  r.  Isted  1211 

Baxter  V.  Dyer           -  831 

Bayley.v.  Hould^ton       .       \5l 

>             r.  Loyd            -  542 

■            r.  Merrel  624  o. 

Bay  lis  v.  Dinely  534>  D, 
o 


NAMES  OF  CASES. 


Anderson  v,  Martindale 

443  n.  445 

r.  May         -         159 

>■  t?.  Pitcher  939  n. 

■  F.  Royal  Excb. 
Ass.  -  -        906  n. 

Wallis 

Andree  ».  Fletcher 
Andrew  v,  Pearce 

'        «.  Robinson 
Andrews,  exp. 
■*■■  V,  Blake 

■  V,  Franklin 


-  r.  Heme 


911 
94,  956 

448 
98 

1379 
355 

367 
1^96 

667 

277 


Angel  ©.  Smith 
Ankerstein  v.  Clarke 
Annandale,   Marchioness 

of.  t).  Harris         -  520  n. 

Annen  v.  Woodman  954 

Anscomb  r.  Shore  95  n.  1 11 8  n. 


Anstey  «.  Dowsing 
"  •    ^  '  v.  Marden 
Anthon  17.  Fisher 
Applehy  t^.  Biddle 

■^        "  »,  Dods 
Appleton  V.  Binks 

'  V.  Doiley 

■  r.  Smith     ' 

Arcangelo  v.  Thompson 
Archer  v.  Snapp 
Arden  v.  Sharp  * 

Argent «.  Durrant 
Aris  V.  Stukeley 
Armory  ».  Delamirie 
Armstrong^.  Smith 
Arnold  t>,  Bidgood 

'  t7.  Jenreson 


8I8»  820 

794 

894  n. 

364 

1149 

289  n. 

644 

1250 

963 

690  n. 

290 

1229 

78 

1262 

1148  n. 

1209 
1261 


Arn>wsmith  v.  Le  Mesu* 

rier             -             -  850 

Arthur  V,  Vanderplank  440 

Arundel  r.  Short        -  275 

■  »-  Tregono  999 

Aslinv.  Parkin          .  7^1 
Aspinatl  t?.  Pick  ford          392  n, 

Aspindall  <;.  Brown  1246 

Asser  r.  Finch         -  1251 

Astey  V.  Emery          -  805 

Astley  V,  Reynolds  84 

Aston  ».  Blagrave  1159 

V.  Heaven           ^  383 


Atcheson  v.  Everitt  61 8 

Atherfold  v.  Beard  1303 

AthoU  D.  of,  V.  Ld.  Ash- 

bumham  -  712  n. 

Atkins  V,  Ban  well  57 

Atkinson  v,  Jameson  590,  1134 

'  V,  Maling  212 

— —  r.  Matteson      586  n., 

587  n.,  852,  867 


r.  Rawsoii 
t7.  Teasdale 


Attersol  v»  Briant 
Attorney  G.  «•  Cholmley 
Atty  V.  Parish 
Atwood  ».  Burr 
Aubert ».  Maze 
>  t?,  Walsh 


Audleyfj.  Duff 

Auncelme  r.  Auncelme 

Auriol  t;.  Mills    £36,  438,  1292 


757 

412 

1284 

1203 

577: 
136  n. 

65 
92  u. 
940 
661  n. 


Austen  r.  Bewley 
—  t;.  Hayward 
Austin's  case 
Austin  o.  Culpeper 
'  ■    V.  Drewe 

v..  Willes 

Avarillo  r,  Rogers 
Awder  t7.  Nokes 
Awdley  ©.  Joye 
Aylett  V.  Lowe 
Ayliffe  v.  Archdale 
■  V,  Scromshire 

Aylnier  v.  Hic/^ 
Aylwin  t;.  Favine 


49 

1101 

1240  n. 

961 

979 

820  n. 

1166 

464 

1006 

511 

126,536 

.    543 

577 

923 


B 

Babington  0.  Matthews  910 

— ~—  t'.  Wood  531 

Bach  «•  Owen            -  105 
Bachelour  w.  Gage     440, 580  n. 

Bacon  v.  Searles  347  n* 

Badkin  v.  Powell  652 

Bagg'ttcase             -  1024 

Baglehole  v.  Walter*  626  n. 

Bagott  V.  Orr             -  773 

Baikie  t;.  Chandless  162 

Baillie  t.  Modigliaui  890 

Bailey  v.  Croft           -  48 


NAMES  OF  CASES. 


Baily  v.  Meirel        -        694  d. 

Bainbrid^e  r.  Neilson  909 

■  V.  Pickering       194 

Baker  v.  Brereman  979 

V.  Charlton  990  n. 

t7.  Holtpzaffell  1990 

V.  Lade     •       -  1199 

V.  Monford         -  531 

Baldwin  v.  Cole  196?  n. 

■  ■  V.  Elphinston        9^S  n. 
Ballantine  r.  Golding  941 

Ballard  v.  Dyson        1 939>  1 944 
Ballingalls  v.  Gloster  399 

Balls  V.  Westwood  1994 

Bally  V.  Wells  46?  n.,  4^8 

Balstou  V.  Baxter         -        519 
Bamfield  v.  Massey  1041 

Bamford  v.  Baron     185  n.,  193 

^-_ r.  Burrell  933 

Banbury  claim  of  peerage 

709»JI9to714 
— —  V.  Lissett  993  n.,  304  n,. 
Banister  v.  Writ^ht  1907 

Bank  of  England  v.  Mor- 

rice  -  740  n.,  753 

'  t?.  Newman  330  n. 

Banks  v.  Whetston  636 

Barber  v,  Dennis  1038 


v.  Fletcher    930  n.,  931 

V.  Fox  -  51 

9.  U  V.  Tilsoa       605  n. 

Barber  Surgeons  v.  Pelson      70 

80  n. 
3i^0  n. 

317 
890 
790 
1064 
39 
943 
945 


Barbone  v.  Brent 
Barclay  ex  p. 

■  ■  ».  Bailey 

■  V.  Cousins 
Barefoot  r.  Fry 
Barfoot  r.  Goodall 

■  p.  Reynolds 
Baring  v,  Christie 

■  f .  Clagett 

■  r.  R.   Ex. 


Ass. 


Com  p. 


946 


Barjeau  v.  Walmesley      305  u. 


Barker  v.  Boardwell 

■   ■  V.  Blakes 
«  V.  Borne 

■-  r.  Darner 

■■  ■■     ■    17.  Horton 
^arlow  V.  Dishop 


464 
f)06,  944 
670 

475,  577 
'  1109 

287 

b 


Barpard  v.  Godscall  438 

■■  ©.  Palmer         -         196 
Barnardiston    9.    Chap* 
man  -  1971>  1973 


1000 

1959 

536 

1166 

1937 

663 

470  n. 

784,  794 

531  n. 

749 
743 


Barnes  v.  Constantine 
"  r.  Edgard 
■'  r.  Hedley 
'      r.  Hollo  way 

—  r.  Hunt 

—  ».  Peterson 
Barnfather  0.  Jordan 
Barrell  v.  Trussell 
Barret  v.  GlubK 
Barry  v.  Robinson 

—  V.  Rush 
Bartholomew  v.  SheriK'ood     1 76 
Bartlet  v.  Bartlet  104 

■  w.  Emery  70  n. 

I  V.  Robbing     43  n.,  1 168 
'■  ■■  »•  Viner  -  699 

187 
1057 
967 
407 
943 
144 
356  4i, 

591 

379  n. 

1914 

699  u. 

9,95 

953 

634  II. 

344 

801 

979 

871  ». 
408 
964 


Barton  exp. 
— —  r.  Hanson 
Barwell  v.  Brooks 
Barwick  v,  Matthews 
Barzillai  v.  Lewis         • 
Basketvil  v.  Brown 
Bass  o.  CHve 
Basset  tf.  Salter 
Bastard  v.  Bastard 
.■>  v.  Hancock 
Basten  v.  Butter 
Batchelor  ».  Bigg 
Bateman  v.  Bailey 
— ^  r.  Elman. 

■  r.  Joseph 

■  ■  u.  Phillips 
Bates  t*.  Dandy 

V,  Cxralihain 

BateHon  r.  Green 

■         V.  Lewin 
Bath,  E.  of,  V.  Sherwin 

719,  7^0 
Ratson  exp.  -  913 

Baltye  v.  Gresley      853,  854  n. 
Bawtrey  r.  Isted  1911 

Baxter  r.  Dyer  -  831 

Bayley.v.  Houldston  152 

r.  Loyd  -        549 

— —  r.  Merrel  694  n. 

Bay  lis  v.  Diiiely  534i  A, 


NAMES  OF  CASES. 


Beadils  v,   Sherman 

ngif  i209»  1310 

Beal  •.  Thompson  435 n.^  1 150 
Bean  V.  Bloom  -  1118 

>  V.  StufMirt  •  935 
Bearcroft  exp.  -*  ]6u  n. 
Beard  r.  Webb  267  n.,  <i6s 
Beardesley  e.    Baldwin      364, 

368  n. 
Beardmore  v*  Shaw  Q52 

Beatton  v.  Haworth  949 

Beauchamp  e^tp.  689 

Beaudeley  v.  Brook  1245 

Beaver  ©.  Lane  -  277 

Beck  9.  Evans  •  388 

— —  »•  Rebow  -  1266 

^— —  V.  Robley  -  3 10  n. 
Beckwith  v.  Sydebotbam  963 
Bedfonl  V.  Sambell 
Bedingfield  r.  Onslow 
Beeley  v.  Shaw 
Belfonr  t>.  Weston 
Belk  V.  Broadbent 
Belknap^s  case 
Bell's  case 

>  ■  ■     v»  Ansley 
V.  Carstairs 
V.  Gilson 
r.  Harwood 
V.  Hobson 
r.  Janson 
V.  Oakley 
V.  Reid 
V.  Stone 


1213 

1052 

1045  n. 

436 

863  n. 

268 

564 

920  n. 

931  u.,  946 

873 

504 

877 

«         960 

858  n. 

928 

982 

761 

548  n. 

1223 


Bellew  V.  Jackleden 
Bengough  v.  Rossiter 
Benington  v.  Benington 
Benjamin  v.  Portens    770»  1058 
Benuetv.  Allcott    1039)  1040,  I 

■  I  ■    ■   ■  v.-Farnell 
i«  ■         V.  King 

■  ».  Reeve 

■  ■  '  ■■■  V.  Spinke 
m>  v»  Taylor 
1  r.  Watson 
Bennington  t?.  Goodtitle  663 
Bennus  v.  Guyldley  45,  427 
Benson  v.  Chester  404  n. 
m  V.  Weiby  553  n« 
Bent  V.  Puller          •  209 


303 
1124 
404,  405  n. 
415 
821 
866 


Bentinck  v*  Dorrien 
Bentley  v.  Griffin 
Benton  v*  Sutton 
— —  «•  Trot 
Benwelto.  Black 
Berens  v.  Rucker 
Bermon  «•  Woodbridge 
Bernard  v.  Evens 

».  Saul    , 

Bernard]  o«  Mottenx 
Berrington  v*  Parkhnnt 

'     666,  682»  701 

1256 

1275 

170 

324  n. 

1228 

594t  745 

59»  340 


Sl6n. 

265 

587,  593 

1200 
572 
894 
967 

1195 
119 
946 


Berry  v.  Heard 
— —  V.  Nevyg 
— ^—  »•  Young 
De  Bert  v.  Atkinson 
Bertie  v*  Pickering 
Berwick  «.  Andrews 
Besford  v.  Saunders 
Best  V.  Barber 
Betterbee  v«  Davis 
Bettison  «•  Bromley 
Betts  V.  Mitchdl 
Bevan  v.  Prothe^ 
Bevin  V.  Chapman 
Bcxwell  V.  Christie 
Bibb  t\  Thomas 
Bickerdike  v.  Bollman 
Bid  good  V.  Way 
Bidmead  v.  Gale 
Bigg  V.  Spooner 
Biggs  V,  Lawrence 
—  t;.  Martin 
Biker  V.  Morley 
Bilbie  v.  Lumley 
Bingley  v.  Earle 
Birch  V,  Daffey 


15a 

821 

748 

1107 

137 

165 

824 

246 

275 

1301  n. 

186  n. 

63 

1193 
24 

80 
618  n. 
1250 
1293 
925, 
943  n.,^944,  947 
V.  Pigou  -  929 

V.  Randall        -  1038 

V,  Thompson  96^ 

Birkley  v.  Presgrave  77  n. 

Birks  V.  Trippet  104 

Birtv.  Barlow  15,  23 

—  c.  Kershaw  377 

Bishop  V.  Chichester  1 195 

'"■    ■  ■  9.  Montague        6^5  n.» 

126t 


V.  Wright 


Bird  v.  Appleton 


NAMES  OF  CASES. 


V.  Voons       363  n.,  510 
Bisse  V.  Randall  d44  n. 

Bise  v«  Dickason        79,  763  n* 


Blachford  v.  PrestoQ 
Blaekasper^s  case 
Blackborn  v.  Greaves 
Blackborough  v.  Davis 
Blackburn  «.  Stupart 
Blackett  o.  CrisBOf^ 
Blackhano.  Doren 
Blackburst  o.  Cockell 
Blackmore  v.  Tidderly 
BkckwdPs  case 
Blaiofield  e.  March 
Blake's  case 

I  ».  Forster 
» ■  r.  Lanyon 

— —  V,  LAwreoce 

II  V.  NicholsoD 
Blaker  «•  Ansceinbe 
Bianey  t^.  Hendrick 

■  ».  Whitaker 
Blatch  V.  Archer 
Biaxton  v.  Pye 
Blesard  v.  Hurst 
Blizard  v.  Barnes 
Btogg  V.  PhiUtps 
Blossv.  Cutting 
Bioxam  v.  Hubbard 

Bluet  g.  /.  V.  Needs 
Blnnco  v.  Marstou 
Blunt  V*  Grimes 

■  V.  Mitber 
Blyth  V.  Topham 
Boardman  v.  Sill 
Body  o.  Johnson 
Boehm  v.  Bell 
Boggett  «•  Friar 
Bois  v.  Bois 
Bolls  o.  Atkinson 
Bolton  V.  Gladstone 

■  t?.  Prentice 

■  «.  Puller 

■  ©.  Sowerby 
Bonafous  v.  Walker 

5S6,  589  n.,  597»  B 
Bond  «•  Gibson         -         1060 
V.  Gonsales         -  95^ 

V.  Nutt  *  936 

r.  Payne  -  48 


69 
6BI  B. 

«79 
796  o« 

591 
1100 

321 

937 
38 

196 

1^76 

499 

496 

1038 
36 1 

1979 

1356 

360  n. 

1050 

598 

1301 

399 

1168 

818  n. 

197  b. 

1139, 

1149^1273 

844  B» 

1908 

837 

1950 

in6B. 

1281 

1059 

970 

971 

1159 

1SI4 

944,  945 

S63 

910 

177  D. 

585  u., 


Bond  V.  Richardson 
I         o.  Seawell 
Bondrett  «•  Kentigg 
Bonnel  v.  Fouke 
Bonner  v.  Walker 
BoHWickv.  Butler 
Boone  v.  Eyre 
Boon  0.  Haytnan 
Boot  r.  Wilson 
Booth  V.  Hodgson 


538 

813 

906 

78 

1115 

503 

489  n.,  500 

796 

580  n.,  1999 

64 


9.  Southraie 


Boothbey  v.  Sowden 
Boothtnan  «.  E.  of  Surrey 
Bord  «•  Cudmore 
Bordenave  v.  Gregory 
Borough  V.  Skinner 
Botriiutahf).  Greville 
Borthwick  «•  Carruthers 
Boson  V.  Sandford 

Bothlingk  v.  Inglis 
BothooiTey  «•  Fairfax 
Botttng  V*  Martin 
Bottom  ley  v.  Brook 
Boucher  v.  Lawson 


1199 

119 

595 

577 

109 

169 

194 

129 

396  n., 

398 

1189 

740  n. 

784 

559 
396  n., 
397,8 
356  n. 
408 
471  n. 
59 


Boulager  v.  Talleyrand 
Boulcott  V.  Winmill 
Bourdillon  e*  Dalton 
Bourne  v.'Mason        «- 

. 1>.  Mattaire      980,  1 108 

nil 
Bourscough  ••  Aston  1 906 

Bouljlowerv.  WUmer  903 

Bovey*8  case  -  597 

V.  Castleman     70,  1998 

Bowcher  v.  Noidstrom         1036 
Bowdell  V,  Parsons  .  105 

Bowden  v.  Vaughan  931 

Bowditch  V.  Mawley  499 

Bowes  exp.  -  177  n. 

V.  Lucas         -  197 

Bowington  v.  Parry  1 986 

Bowles  V.  Broadhead  1915 

Bowman  v.  Mauzelman       1 1 44 

V.  Nichol         -         997 

Bowry  r.  Benuet  -  68 

«.  Pope         -  1044 

Bowyer  v.  Baropton        305  n., 

370 
mi  ■■   t}«  Garland  749 


NAMES  OF  CASES. 


Bojrcc  V,  Warburton  360  n, 
Boyd  17.  Dubois         -  904 

Boydell  v,  Drummond         800, 

808 
Boyter  0.  Dodsworth  78 

Bracebrid>;e  v.  Vaa^han  548  n. 
Brackenbury  r.  Pell  1 102 

Bradbury  v.  Wright  640 

Braddick  t*.  Thompson  4Q2  n. 
Bradford  r.  Woodhouse  154 
Bradley  t;.  Clark       231  n.,  222 


V.  Gill 

r.  Methwtfn 


Bradshaw  ».  Eyre 
Brady  v.  Cubitt 
Brasfg^  ».  Anderson 
Braithwaite  i?.  Cooksey 
Bramley  v.  Mundee 
Brammel  v.  Jones 
Brand  v.  Boulcott 
Brandlin  v,  Milbank 
Brandon  v,  Nesbitt 
— — —  u.  Pate  - 


1047 
Q^^  n. 

406 
829  n. 

949 

647 
184  n. 

1271 

77 

570 

887.  924 

225 

65 
359 


Branton  «.  Taddy 
Brard  t*.  Ackerinan 
Brasbfordv.  Buckingham  275  n. 
Bratt  V.  Ellis  -  1 69 

Breary  t).  Manby  -  J  201 
Brecknock  Company  v, 

Pritcbard  -  4.38 

Bredon  q.  t.  r.  Harman  606 
Brenan  v.  Cnrrint  1 277  n.,  1 280 
Brennan  v.  Kedmond  40 

Brett  t>.  Cumberland    277,  427, 

440 

V.  J.  S.  and  wife 

V.  Levett  •» 

r.  Read 

t?.  Sheppatd 


Brewer  v*  Palmer 
Brice  t».  Carre 
—  V,  Smith 


47 
246 

1287 

558 

1 294 

103,  433 

815 


t).  Hunter 
V.  Saer 


Brickwood  v.  Fanshaw  155 

Bridges  «.  Francis  155  n.,  l6on. 

933 
415 
37 
751 
1225 
150 


Bridgwater  t\  Bythway 

Brigden  v.  Parks 

Brigs  ».  Sheriff  31, 

Briggs  1?.  Calverly 

Briglit  t?.  Purrjter'  529  n. 


Brigstock  V.  Stannton  477 

Brisbane  0.  Dacres  80  n.,  81 
Bristol  Dock  Company  IOO6 
Bristow  t^.  Eastman  I26n. 

■     V.  Hey  wood  1003 

— —  V,  Towers  887 

■  t).  Waddington  79^ 
Broad  r.  Jollyfe  •  61 
Brocasv.  LondoD»  mayor, 

&c.  of  •  1 086 

Brocket  v.  Ajrcher  361 

Brom ley  v.  Coxwell  1 269 

'  ©.  Frazier      324, 5  n. 

■  ■  V.  Heseltiue  928 

■  «•  Wallace  1 1  n« 
Brooke  v.  Bishopp  1 226 
— —  V.  Brooke  1^28 
w.  Middleton             1215 

■  ».  Montague  1 165 
Brooks  V.  Hague  155 

1'.  Mason  -         157 

Brooksby  v.  Watts  >    1 1 89 

Brotherston  v.  Barber  '  1311 
Brough  v.  Parkins  326  n. 

1;.  Whitmore  876 

Broughton  v*  Conway  429 

Browne  v.  Allen  and  Oliver  39  n. 
— •—  ».  Babington         136  n. 

'  '  c.  Barlow  -  1 196 
'        —  V.  Berkeley  1301 

'  r.  Brown  442 

'        —  V.  B  alien  -  229 

■         V.  Carstairs  898, 9 

— —  V.  Compton  588 

■  ■  ■  ■  V.  Cornish  1 27  n. 
— —  u.  Davies               309  n. 

v,Fpy  -  630 

'^— * —  t>.  Gibbons  1 1 60 

.v.  Hagan  -  152 

' I?.  Harraden  339 

r.  Heathcote  2II 

V.  Hedges  1273, 1274  n. 

■  r.  Hodgson    354  n.,  394 

— ' 17.  Holy  oak  545  n.,  740  n. 

'    V.  Leeson  1303 

V.  M'Kinally  81  n. 

o.  Maffey  324  n. 

V.  Quiiter  436 

— > V,  Ruban  450  n. 

V.  Thompson        827  n. 

■  ».  Turner         -        309 


'> 


NAMES  OF  CASES. 


Bfowne's  case  . 
Browning  v«  Dann 
■   V.  Halford 
■  ».  Morris 


r. 


Wright 


683  n.,  6p6 

648  II. 

596 

93 

429 

1035 

498 

1319 

55« 

453 

132 


Bmcker  v.  Froniont 
Bradnell  v.  Roberts 
Bruen  v,  IJoe 
Brumfieldv.  Lander 
Brummel  v.  Macpherson 
Bryan  v.  Horseman 
Bryant  v.  Withers  178  n.,  ^48 
Bryson  v.  Wylie  SOI,  211  n. 
Buchanan  ti.  Parashaw 
Buckby  v.  Coles 
Buck  land  v.  Newsaroe 
Buckler  v.  Mi  Herd 
Buckley  o.  Collier 

».  Kenyon 

V,  Nightingale 

■  r.  Palmer   *     - 

Williams 


6<29 

1245 

248 

523  n. 

274 

479 

564 

1028 

457 
394 

797 

7«6 

1312 

1289 


3uckman  v.  Levi 
Buckmaster  v»  Harrop 
Buckmyr  e.  Darnall 
Bufe  V.  Turner 

Bullv.  Sibbs  -  

Buller  V.  Cripps  286,  825»  362 
— -  V,  Fisher  -  898 

—  V,  Harrison  87  n. 

Bullock  t7.  Dommit  437 

Bully  V.  Palmer        -  1079 

Bully thorpe  O.Turner  1 109»  1 112 
Bui  pit  V.  Clark  -  1120 

Bulstrode  v»  Gil  bum  427  n. 
Bunn  V,  Guy  45,  61,  522  n, 
Burbridge  v.  Manners      310  n«» 

Burcliall  ex  p. 
Burchell  v.  Slocock 
Burgess  v.  Clements 

r .  Freelove    30, 1 227  n. 

Burgesses  of  Bury  St.  Edmunds 

V.  Evans           -  1202 

Burgh  r.  Preston  644 

Burghall  v,  Howard  11 69 

Bum  V.  Phelps  1 294 

Burnett  r.  Kensington  881 

Bums  V.  Miller  484  n. 

Barry  ©.  Perry        *  H67 

Burstoo  r.  Ridley    .  725 


340 

1 74  n. 

366 

1311 


Burt  «•  Moore  -  645 

Burtenshaw  o.  Gilbert       823,  4 
Bnrton  exp.        •        -       59  n. 

O.Cole  -  861 

o.  Ejrre     -         585,587 

V.  Robinson  637 


Busby  o.  Watson 
Bushe's  case 
Bush  V:  Coles 

-^ o.  Railing 

■     V.  Rawlins 
— —  V.  Stein  man 
Bush  wood  t).  Pond 
Busk  V,  Davis 
Buss  17.  Gilbert 
Butcher  0.  Easto 

r.  Jarrat 

v»  Porter 

Butler  V.  Cook 

o.  Cozens 

o.  Heane 

V,  Hedges 


r.  Woolcott 


Butter  t>.  Heath  by 
Bfftterfield  v.  Forrester 
Buttivant  v.  Holman 
Button  o.  Box 
Butt's  case 
Buxton  o.  Home 

V.  Mingay 

Byne  v.  Moor 
Byron  v,  Byron 
V.  Lamb 


1000 

588 

I    -  434 

617 

610,619 

1036 

1119 

1259 

233 

192 

1282 

1123 

254 

1250 

388  n. 

I  >  >6 

393,  1 1 79 

1052 

1048 

477 
722  n. 

1114 

591 


1253 
596 
726 

1206 


C. 

Cage  V.  Acton 

0.  Paxlin 

CalcTuft  v.  Gibbs 
Call  V,  Dunning 
Callonel  v.  Briggs 
Callow  V,  Lawrence 
Catton  0.  Bragg 
Calvert  v.  Bovil 

'V.  Horsfall 

0.  Lingard 

Calye's  case 
Camden  v.  Anderson 
■  V,  Morton 

Camell  v.  C  layering 


740 
429 
,607,  837 
515 
IJI 

310  n. 

359  n. 
947 

722  n. 

221 

1-311 

925, 959 
436 
664 


..  • 


NAMES  OF  CASES, 


Camfield  v.  Gilbert 
Campbell  v.  Hall 
■  V*  Jones 

^  ■  ■  w.  Wilson 


87  n. 

487 
J045n., 
1343 
138  n. 


Campion  v.  Baker 
Canterbury,  Abp.  of,  t>. 

Fuller  .  1952 

Cantillon  r.  London  Ass.  881 
Capadoce  r.  Codnor  1 137 

Cape's  case  -  s68 

Capenhursto.  Capenhurst  447 
Capp  ».  Topham  76,  1 68 

Cardwell  t?.  Martin  398 

Carleton  d.GnfRnv.  Griffin  813 
Carlisle,  Mayor  of,  v.  Bla- 

mire  -  •  479 

Carlos  V.  Fancourt  •  364 

Carpenter  v.  Tarrant  1 157 

Carr  o.  Hood  '  -  .  983 
Carrol  v.  Bird  -  1 166  n. 
— —  V.  Blencow  269 

Carruthers  v.  Gray  8999  943,  n., 

963 
■  V.  Sydebotham  882 

Carelake  v,  Maptedorem  n56n. 


Carter  o.  Boehm 
f  ■■  V.  Fosset 

-  «•  Murcot 


934 

749 

772 

1203 
81  n. 

337 
8O9 

1219 

-   961 

363 

785 

913  n. 

814 


Cartwright  v,  Colton 
'V.  Rowley 

Carvick  v.  Vickery 

Cary  ».  Askew 

r-— ».Holt 

'         V,  Kiii^ 

Casbomev.  uution 

Case  1^.  Barber 

r—  V,  Damdson 

Casson  v.  Dade 

Castilion   r.    Executor   of 
Smith'  -        ,  760 

Castling  17.  Aiibert  792 

Caswell  c.  Coare        626, 627  n. 

238 
135 
831 

757 
268 
184,  n. 
582 
363 


Chalmers  •.  Lanion  310  H. 

Chamberlain  V.  Porter  297,371 
>  V.  Staintoa       514 
■■  r.  Williamson  746 

Chambers  «•  Caulfield  12, 26 
— —  V.  Donaldson  1 1 15  n., 

1234 

■  V.  Gambler.  597 
" '  "  »•  Itwin  1042 
— — —  V,  Jones  597 

■  '  t>.  Minchin  730.  n* 
Champemon  e«  Hill  1208,1210, 

1211 
Champion  v.  Plommer  8O6  n. 
Chancellor  v.  Poole  470 

Chaodelor  9.  Lopus  622 

Chaodler  v.  Greaves  1 151 

■  «.  P^rkes  124  n« 
■  r.  Thompson       1046 

V.  Velett  1 40 


Cathcartv.  Blackwood 
Catling  17.  Skoulding 
Cave  ©.  Holford 
Caverly  t?.  Ellison 
Cawdell  V.  Shaw 
Cawley  v.  Hopkins 
Cecil  V.  Harris         «- 
^h^dwick  V.  Allen 


Chaplin  v.  Rogers     779  n.,  804 
Chapman  v.  Allen  1285 

— V,  Beard  121 1 

■  V.  Butcher  1101 
— — —•  ©.  Dalton       459,  461 

-  ty.  Fraser  971 

*  »•  Gardner  254 

».  Graves  71 1  n, 

"'  V.  Pickersgtll    424  n., 

998 
— — — ~* ».  Southwicke  1287 
Charles  ejrp.  248 

Charltert).  Barret  988  n. 

Charnley  «•  Winstanl^        505 
Charry  v.  Garland  1213 

Chase  v.  Westmore  1280 

Chater  »•  Beckett  '  789 

■  ©•  Hawkins  81 7 
Chatersv.  Bell         331  n.,  346, 

350  n. 
Chatfield  v.  Paxton  80  n* 

Cheasley  v.  Barnes  86 1  n. 

Cheetham  v*  Ward  542 

Chenoweth  t).  Hay  187 

Chesman  v.  Nainby  521 

Chesmer  v.  Noyes  358 

Chester  r.  Hunt  •  6 

Chesterfield,  £.  of,  v,  D«  of 

Bolton         -         .  437 

Chesterton  v.  Middlehuist    555 
Chettle  V.  Pound  70 1 


NAMES  OF  CASE& 


Chevely  v.  Bond  141 » 286 

Cheyney's  case  •  63? 

Chichester,  Bp.  of,  v.  Har- 

ward  -  .  .  loiS 
Chichester  v.  Lethbridge  M>49 
Child  V.  Greenhill  775 

V.  Hardyman  *  86o 
V.  Morley  -  46»  76 
Chilton  V.  Wiffin  ^  834 
Chion,  exp.  *  805 

Chippendale  «.  Tomlinson  831 
Christ  Charch,  borough  of,  1015 
Christian  tf.  Combe  91 8 

Christie  v.  Coweil  1 156 

■  ».  Fmthek  18 1 ,  339 

— —  ».  Secretan  947 

Christopher   v.  Christo- 

887  n. 

449  n. 

351 

866 

833, 

1881 

10  n. 


pher 
Church  V.  Brown 
Churchill  «•  Gardner 
■  V,  Maithewi 
Churchward  o.  Studdy 


Cibber  v*  Sloper        * 
Clanricarde,  £•  of  0. 

Stokes  844  n.,  845  n. 


Clapham  9.  Cologan 
Clare  V.  Hedges 
Clark  V.  Askew 

V.  Bradshaw 

v»  Clement 

V.  Cock 

V.  Cogge 

V,  Comer 

V.  Devlin 

e.  DoDovan 

».  Godfrey 


999 
733  n. 
148  n. 
132  n. 

591 
313 
1245 
581 
348 

167 

304 

155  n. 


V.  Grray     103, 378  n.,  399, 

400  n. 
368 
331  n. 

yo 

846 
938 
176 
738 
188 
385 


V.  Martin 
V.  Pigot 
V.  Shee 
V.  Smith 
V.  Taylor 
V.  Westmore 
9*  Wisdom 
o.  Withers 
Clavey  v.  Hayley 
•Clay  «.  Willan 


CI'**ton  V.  Andrews  808 

■  r.  Blakey  783 
*^—  V.  Dilly  93  n. 
*■  V*  Jennings  1301 
Clegg  V.  Cotton        «  381  n. 

'■   ».  Molyneux  *  1850 

Clements  «•  Maybom  1 1 45  n* 

Clerk's  case              -  lOOO 

Cleverly  V.  Brett  713 

Clipton's  case  588 

Clowes  «•  Brookes  132 

Clugas  9.  Penaluna  63 

Clan*s  case             •  580 

Coates  «•  Hewitt  513 

Cobb  V.  Carpenter  1390 

— '^v.  Selby            -  1844 

— —  V.  Stokes        -  574  n. 

Cobden  o.  Bolton  388  n. 

— —  v»  Kenrick  79 

Cock  V.  Goodfellow  190  n* 

CocJk  V.  TWimo         *  1874 

—  V.  Wartkam  1040 

Cockerill  v.  Allanson  1851 

■               V.  Armstrong  1846 

— ^— — —  V.  K3rna8ton  747 

Cocking  v»  Fraser  888 

Cockran  v.  Iriam  -  765 
Cockcroft  V.  Smith        •        32 

Cockshott,exp.            -  19S 

■  ».  Bennett  59, 66 

181  n. 

Cockson  V.  Cock  466 

Code  V.  Holmes        •  495  n. 

Coe  V.  Wesiemham  759 

Coggsv.  Bernard  382 

Coghlanv.  Williamson  515 

Cohen  o«  Hannam  981 

— — -r.Hinckl^  898 

Coke  V.  Bullock  886 

— -  V.  Smith            -  1210 

Colborn  0.  Stockdale  535 

Cole  V.  Banbury  1899 

«•  Hindson  865 

V.  Robbins  518 

V.  Wilkes         -  I8O9 

Colehan  v.  Cooke  364,  6 

Coleman  v.  Harcourt  875 

■  t».  Sherwyn  441 

■             V.  Winch  566 

Coles  V.  Barrow  831 


NAMES  OF  CASES. 


Coles  t;.  Bell 

■  V,  Robins 

—  V.  Trecothick 


153 

797 
41 
185 
864 
130 
522 


Colins  V.  Harrison 
Colkett  tj.  Freeman  . 
Collett  V.  Ld.  Keith 
Collins  V.  Benning 

■  «.  Blantern 
».  Collins       546,  56O  n. 

■  ».  Forbes  -  214 
— —  V.  Martin  211  n.,1267n. 
■             t?.  Lord  Mathew        572 

■■  V.  Ongly         .  1280 

—  V.  Renison  643 

c.  Throughgood466,76o 


Collinson  o.  Hillear 
Collis  V.  Emett 

r.  Malin  . 

Coisell  17.  Budd 
Colson  V,  Selby 
Colston  V.  WooUton 
Comb  v.  Pitt 
Combe  o.  Miles 
Comber^s  case 

'         »,  Watton 
Comer  0.  Baker 
Commyn  v.  Kyncto 
Compaornon  tr.  Martin 
Compere  v.  Hicks 


Compost  V. «• 

Compton  t?*  Bedford 
Concaneu  v.  Lethbridge 
Cone  1;.  Bowles 
Coney  V.  Verden 
Con(^ham  v.  King 
Congleton,  Mayor  of,  v 

Pattison  -  467 

Connor  0.  Quick  1301  n. 

■  «?.  West         664,  683  n. 


244 

303,  350 

'     1162 

540 

1064 

1258 

616 

307 

725  n. 

564 

1 253^ 

664 

1167 

666,  701, 

722  n. 

1202 

I§1 

1103 

,1131 

414 

469 


Constables.  Somerset 
Cook,  ex  p. 

V.  Batchellor 

V.  Cox 

V.  Dixon 

V.  Holgate 

v.  Jennings 

v«  Lloyd 

V.  Loxley 

V.  Munstone 


539  n* 

1275 

1161 

U64 

143 

1286 

483 

24 

1293 

71  n.,  100 


Cook  t?.  Oxley 
—  ».  Sayec 

■  V,  Whorwood 
Coope  t?.  Eyre 
Cooper  o.  Booth 
— — —  V.  Chitty 

'  V.  ElstOD 

Hunchin 


v. 

ti. 

v. 

V. 


45 

9,14 

513  D. 

1055 

1238 

225 

801 

282 

356 

411 

266  n, 

1246 

1129 

222 
278 

29 
558 

267 
114 


lAndo 
Marshall 
Martin 
Monke 
■        V.  Sherbrooke 
Copland  v.  Stein 

Coppin  t\  

Corbet  v.  Barnes 

■  -  r.  Cook 
■  V,  Poelnitz 

Corby n  t* .  Brown 
Cordron  v.  Ld.  Masserene  65  n. 

795 

578 

170 

1081 

226 

1215 

288 

135  n. 

86  i 

394  D. 

1046 

502 

40 

683  vu 

749 

177  n. 

91  n. 

549 

758 


Cork  V.  Baker 
Cormel  ©.  Lisset 
Cornish  v.  Rovcley 
Corporations,  case  of, 
De  Cosson  w,  Vaugban 
Costerdam^s  case 
Cotes  V,  Davis 

t>.  Harris 

v.  Michill 
Cothay  «.  Tute 
Cotterell  v.  Griffiths 
— ^-^  w.  Hooke 
Cotterill  v.  Tolley 
Cottingham  v.  Kmg 
Cottington  v.  Hulett 
Cotton  V.  Daintry 
■  ■   ■  ».  Thurland 

I  ' ».  Walo 


Coulter's  case 
De  la  Courtier  r.  Bellamy  299 
Courtney's,  Sir  Wm.,  case  126 1 
Covell  o.  Laming  421 

Coventry  t?.  Apsiey  866 

Coverly  w.  Morley  237 

Cowell  V.  Edwarcls  74 

o.  Watts  747 

Cowlam  V,  Slack  405 

Cowley  V,  Keys  1201 

Cowper  r.  South  397 

Cox  v.  Godsalve  1265  n. 


NAMES  OF  CASES. 


Cox  r.  Matthews  1045  n. 

■*  ■'  ■  r.  Morgan  -         221 

1?.  Wirrall  -  1001 

CoxoD  V.  Lyon  -  350 

Craib  v.  D*Aeth  541  n. 

Craig  w.  Cundell  760 

Crampe  r.  Bai^ne  -         1/3 

Cnine  v.  Hummerstone  39 

Cranwell  v.  Saunders  821 «  2 

Crauford  v.  Hunter  920  n,, 

957  n. 
Crawford  V.  Powell  1074 

-  V,  Satchwell       865  n. 

V.  Whittal  70 

Creach  ».  VVilmot  4 1 0, 702 

Cremer  «.  Wickett  558 

Crew  V,  Lord  Kilmain 
Crippsr.  Reade 
Crisp  V.  Churchill 

■  V.  Gainel 
CritchloW  p.  Parry 
Croft  V.  Pawlet 
Crofts  V.  Taylor 
Cros'ate's  case 
Crompton  r.  Ward 
Cromwell  v,  Hynson 
C*ropwell  V.  Peachy 
Crosbv  r.  Crouch 


566 

83 

67 

102 

356 

815 

439 

1122,  1246 

1 134  n. 

325  n. 

501  n. 

194 

29 
515 


r.  Leng 
V.  Percy 
«•  Wads  worth   780,  795, 
797,  803,  1218 


Crosse  v.  Gardner 
■■  V,  Smith 


623 
341,750 
51  n. 
310  n. 
53 
156  n.,  157 
167 


Crosseing  f.  Honor 
Crossley  v.  Ham    • 
Crowr.  Rogers 
Crowder  »,  Shee 
Cruso  V,  Crisp 
Crusoe  d,  Bugby  v.  Blen- 

cowe  -  -  450 

Codwell  r.  Dunkin  551 

Cu lien's  Ld.,  case  1263  n« 

Cullen  V,  Butler  893 

Culley  r.  Spearman  1  n6 

Culiiford  V.  Blandford      60 1  n. 
Culling  v.  Tufuel  1266 

Cuml^er  v.  Wane  1 16 

Cuming  r.  Brown       1186,  1258 
—  r.  Sibley  -  6l5 

Comming  o.  French  373 


Cumming  «•  Roebuck 

Cunliife  v,  Sefton 

Cunningham  v.  Bennet 

Curling  o.  Oakley 

Curry  v,  Stephenson 

—  V.  Walter       •    - 

Curtis  V,  Hannay 

Cuthbert  v,  Haley 

Cutter  V.  Powell  436, 1032, 1151 

Cutting  V.  Derby       574  n.,  575 


807  tf« 
515 
606 
241 
756 
983 

637  n. 
523,535 


D. 

Dacosta  v,  Daviea 
■  V,  Jones 


591 
1304 
1210 

339 


Dagg  «.  Penkevon 

Dagglish  r.  Weatherby 

D' Aguilas  V.  Tobin  939  n.,  952 

Dalby  v,  Cooke  7^  n« 

Dale's  case        -*  -         622 

V.  Hail       380,.  396,  400 

Dally  0.  Smith  -  173 

Dalston  v.  Reeve  494 

Dalzell  V.  Mair  971 

Dand  v.  Sexton  43  n. 

Dane  t?.  Walter  1275 

Daniel  v,  Cartoney   306,  535  u* 
■        r.  Cooke  20 

Darbishirev*  Parker  d]9»  371 
Darby  «•  Boucher      1 15, 125  n. 

V.  Smfth  -         203 

Darrein.  Wilson  645,  1121 

Dartnal  v.  Morgan  1 287 

Darwin  v.  Upton  1045 

Daubignyv.  Duvall  763 

Davenport  V.  Packer  551 

Davidson  «.  Gwynne  490  u« 

».  Willasey  907 

Davie  v.  Sacheverell  453 
Davies  «.  Powell  649 
Davis  V,  Bowsher  1279 
— ^—  t>.  Diuwoody  283 
t\  Gildart                   922 

■  V.  Hardacre  307 
— * —  V.  James  395 

p.  Lewis        -  1161 

■  V,  Mason  522 
— —  V.  Mure       '  4R3 

V.  Reynolds    11 87, 1 288 

Davison  v.  Gill  1247 


NAMES  OF  CASES. 


Davy  r.  Baker 
Davyet>.  Pepyi 
Dawes  v.  Peck 

■I  V.  Pinner 


613 

569f  670  11. 

394 

360  n. 


Dawkes  o.  Lord  De  Loraine  ^92 


Dawson  vs  Atty 

>  '   ■  ».  Myer 

i  r.  Papworth 

Day  o.  Bower 
V.  Edwards 
v.  Padrone 
tj.  Peckwell 

Deaiev.  Leave 

Deane  e.  Crane 

4  V.  New  hall 

•— — 1>.  Peal 

De  Bert  v.  Atkinson 

Decharme  r.  Liane 

Decker  V.  Pope 

De  Cosson  v.  Vaughan 

Decosta  V.  Atkins 

>  ■    ■■'    V.  Newaham 
■  v.  Scandret 


Deeks  v.  Strutt 
De  Gaillon  v.  L'Agle 
De  Garay  v.  Claggett 
De  Garron  o.  Galbraith 
De  Graves  v.  Smith 
D'Eguiuov.  Bewicke 
De  Hahn  t%  Hartley 
De  Havilland  v.  Boweiw 

bank 
Delany  v.  Jones 
■  V,  Stoddart 


944  n. 

487 

S55 

354  n. 

416 

273,  278 

1208 

124 

135 

543 

1040 

323*4  n. 

244  n. 

74  n. 

226 

722 

880 

930,  932 

749 


Delavel  v.  Clare 
Dell  p.  Fereby 
Delmada  v.  Motteuz 
Denew  r.  Daverell 
Denham  v»  Stephenson 
Denn  d.  Brune  v*  Rawlins 
d.  Burgess  v.  Purvis 
d»  Goodwin  v.  Spray 
d*  Wroot  V,  Fenn 
V.  Cartwright 
V.  White 
Dennett  v.  G  rover 
Dent  tj.  Oliver 
Denton  v*  Rodie 
Depaiba  v,  Ludlow 
J}e  Pouthieu  v.  Penny- 
feather 


270 
940 

917 
633 

939 

935 

369  n. 
984 
952 

536  n. 
50 

.929 
100  n. 

565 
678 

717 
714 

693 

669 

7^3 

1236 

1219 
106l 

894 


Derby's,  Earl  of,  case       698  n, 
Derby,  Earl  of,  v.  Taylor     471 
Derisley  «.  Custance 
De  Synions  r.  Johnston 
Dethik  o.  Sauudeis 
Deux  t?.  Jefferyes 
De  Vignier  v.  Swanson 
Devon  v.  Collier 
I     ■  V,  Watts 
Dewell  r.  Marshall 
■  V.  Moxon 

Dias  V.  Freeman 
Dibdin  o.  Swan 
Dickens  o.  Greenvill 
Dickinson  v,  Foord 
Dickson  V.  Evans 

V.  Thompson 


Dilk  V.  Keighly 

Dillon  V.  Leman 

Dingwall  v.  Dunster 

Ditcham  v»  Bond 

Ditchburn  v.  Goldsmith     1303 

Dixon  V.  Baldwen     1 1 74, 1 1 85 


465 

920  u. 

668  n. 

543 

873 

439 

192 

1128  n. 

1284 

1100,1101 

982 

682  n. 

183 

242 

131 

123  n. 

698  n. 

319 
10 


V.  Bowman 
r.  Cooper 
V.  Plant 


115  n. 
770 


l6on, 

77  n. 

1112 

1229 
1041 

175 
673 


1248 


Dobson  o.  Wilson 

Docket  «.  Booth 

Dodd  r.  Kyffin 

■  V,  Norris 

Dodsworth  v.  Anderson 

Doe  d.  Ash  v.  Calvert 

{/.  Banning  v.  Griffin 

712  n. 
d.  Bedford,  Duke  of, 

V.  Kightley  673 

d.  Broomiield  v.  Smith  679 
d.  Buross  V.  Lucas  675 
</.  Burrell  t>.  Perkins  701 
d.  Burrough  v.  Reade  702 
d»  Castleton  v  Samuel 

669,674 

d.  Cheere  v.  Smith 

236,  453 
d.  Clarges  ».  Foster  673 
(f.  Clarke  V.  Grant  681  n. 
d.  Cook  V.  Danvers 

695,  702,  809 
d»  Da  Costa  o. 

Wharton  -  659 

d.  Dagget  v.  Snowden  670 


NAMES  OF  CASES. 


Doe  d.  'Dighy  v.  Steele  677  d. 
d.  Dilnot  o.  Dilnot  830 
d.  Duckett  and  another 

V.  Watts  666 

d.  Duroar  v.  Jones 

141  n.,  700 
d.  Esdaile  v.  Mitchell  68^ 
d.  Eyre  v.  Lainbly  673 
d.  Fisher  t>.  Prosser  704 
d.  Forster  v.  Waadlass  69 1 
d.  Foster  t».  Sisson  715 
d.  — —  r.  Williams  7 1 1 
d.  Griggi  v*  Skaen  141  n* 
d.  Harrop  v..  Green 

667  n.  711  n. 
d.  Heapy  0.  Howard  672 
d.  Hinde  r.  Vince  673 
d.  Hindson  o.  Kersey 

81 8«  8 19.  n. 
d.  Hollaiidv.Worseley  450 
d.  Jesse  v.  Bacchus  7 1 1 
d.  Jones  v.  Wilde  7O8 

d.  Jordan  v.  Ward  66^ 
d.  Jcfmet  r.  /Soe  684.  n. 
d.  Knight  V.  Quigley  679 
d.  Knight  «•  Smythe  660 
d.  Leeson  v.  Saver  677»680 
dm  Lulham  v.  Fenn  681  n, 
d.  Lnshingtou  v*  Bp. 

of  Landaff        8S0,  1907 
d.  Macartney,  Lord,  v. 

Crick  672, 67s 

d.  Marsack  v.  Read  667 
d.  Martin  v.  Watts  678 
d.  Matthews  v.  Jackson  673 
d.  IVfatthewson  v. 

Wrightman  673/4 

d.  Mitchinson  r.  Carter 

451,2 
(L  Morland  v.  Bayliss  695 
d.  Morton  v.  Roe  693 

d.  Parry  r.  Hazetl  668  n. 
d.  Paiisinghaai  r.  Lloyd  24 
d.  Pate  v.  Roe  7I8 

d.  Pitcher  t>.  Donovan  668 
d»  Puddicombe  «•  Harris 

673 
d.  Rigge  0.  Bell  670,  783 
d.  Rust  V.  Roe  693 

d.  Saul  V.  Dawson  7 1 8 
d.  Shewen  v.  Wroot  660  n. 


Doe  d.  Shore  9.  Porter  66% 
d.  Tilyard  o.  Cooper  689 
d.  Toilet  0.  Salter  715 
d.  Vernon  o.  Vernon  66 1  n. 
d.  Webb  o.  Dixon  428  n. 
d.  White  o.  Barford  829 
d.  Williams  9.  Ham- 

phreys  -  676 

d.  Wood,  Sir  M.  9. 

Morris 
V.  Alexander 
r.  Archer 
«•  Barford 
V*  Batten 
•  V*  Bevan 
>  V.  Brookes 
-  V.  Calvert 


r.  Clarke 
V.  Davies 
».  Guy 
r.  Hellier 
t».  Hutton 
V.  Jesson 
t;.  Keen 
V.  Lancashire 
«.  Landaff 
V.  Liston 


707 

7H 

67f 

827  n, 

675,  691 

451  n. 
673 

677,716 

452  Bj 

723 

662,750 

661  n, 

565  n, 

701,  2  n. 

703  n. 

.   828 

1207 

245 


V.  Manifold 

V.  Pasquali 

r.  Perkins 

o.  Plowman 

».  Porter 

u.  Pott 

V.  Quigley 

V.  Rauisbottom 

V,  Smith 

r.  Spence 

r.  Watkins 

V.  Williams 

Doghead's  case 
Donaldson  V.  Thompson 
Donatty  r.  Barclay 
Donnelly  v.  Dunn 
Donovan  v.  Duff 
Dorchester  t»,  Webb 
Dorrel  v.  Andrews 
Dorlpnv,  Pickup 
Dougal  V.  Wilson 
Douglas  V.  Patrick 
Douison  V.  Matthews 
Dovaston  v.  Payne 


814 

679 
666 

665 

689 

825  n. 

678 

660 

/'    820  n. 

670,1 

670,1,675 

679 
606 

948 

555 

559 

251 

542 

494  n^ 

651  n. 

1045 

149 

1219 

1U6 


NAMES  OF  CASES. 


; 


Dover  V,  Mestaer 
Dowdenay  v.  Oland 
Dowding  v.  Mortimer 
Dowgall  17.  Bowman 
J>owu  V.  Fromont 
Downs  o.  Skr}'rosher 
Downton  o.  Fiuch 
Doyley  v.  White 
Drage  v.  Brand 
Drake  v.  Beare 

—  V.  Reeve 

—  V.  Shorter 
Draper  v.  Fulkes 

V.  Glassop 


6l8,  8)7 

50 

6.23 

148 

388 

38 

1198 

<282 

560  n. 

99 
583  n. 

1267 
282,  1275 
130  n. 


Dyke  v.  Sweeting 
Dyson  w.  Rbwcroft 


E. 


465 
911 


Drinkwater  v,  Goodwin 

766,  768 

■     ^  '     —  ■  "  V,  London  Ass.  978 

DrisGol  V.  Bovil  951 

*  ».  Passmore  ib« 

Driver  jd.  Oxendon  v.  Law- 


rence 
Drue  V,  Thorne 
Drury*tt  case 
■  t>.  Kent 


660 
381 
540 
405 
1058 
1230 


Dry  t;.  Boswell 

Dryer  tj.  Mills 

Duberly  v.  Gunning   10,  12,  25 

Dublin,  Dean  of,  v,  the 

King        -  .  1030 

Dudley  V.  Folliott  454 

■  ».  Vaughan      1 84, 5,  n. 

■  ■,  Ld.  V,  Ld,  Ward 

I   1264  n. 
Dumas  exp.  306,  21 1  n. 

Dumper  v.  Syms  452 

Duncan  v.  Scott  336 

Dundas  v.  Ld.  Weymouth   476 
Dunne's  case 
Dunn  t?.  O'Keefe 
Duppa  v..  Gerard 
*  V*  Mayo 

gurrant  r.  Boys 
urston  t*.  Sandys 
Dutch  W.  I.  Comp.  V*  Van 

Moses        •  -  513 

Dutton  V.  Pool  -  53 

'. ■■«.  Solomonson 

72,  394,  1257 
Dwyer  »•  Edie  •  976 

Dye  V.  Leatherdale  654 

Dyor  •«  Uargjrare  624  n, 


Eades  v.  Vandeput  1038 

Earner,  Sir  J.  v.  Merle  992  n. 
Earless,  Sir  Thos.,  case  1024 
Earl  d.  Goodwin  t*.  Baxter  707 
Earie  t?.  Peale  124 

—  V.  Rowcroft 

900,  901,  902  n. 
East  India  Company  v. 

PuUen  -  381  u. 

Eaton  V*  Jaques  4/0  n. 

— •—  V,  Soutnby  641,  643  n. 
Eccleston  v.  Clipsham  446  n« 
■  V.  Speke  822 

Eckhardt  v.  Wilsou  189, 230  n. 
Eden  v.  Parkison  -  942 
Edgar  V.' Fowler         -  9 1 

Edie  V.  East  India  Comp.  332 
Edmondson  r.  Edmonson 

42  n.  43  n. 

1041 

1165 

536  n. 

24 


V.  Machell 
V.  Stephenson 


Edmund's  case 
Edwards  v.  Crock 

'  V.  Footner 

931  n.,  941  n. 
— —  V.  Harben 

'■  0.  Ld.  Vernon 
■      ■  V.  Weeks 


725  n. 

319 

70 

647 

1224 

532 


Eeles  V.  Lambert 
Egerton  v.  Mathews 
Elden  o.  Keddell 
Elford  0.  Teed 
Elliott  V,  Blake 
— —  V,  Cooper 

V.  D.  of  Norfolk 

■  V.  Rogers 
—  r.  Wilson 
Ellis  V.  Hunt 
».  Rowles 

»•  Shirley 

V.  Smith 

V,  Turner 
Ellison  V.  Dezell 
Elmore  v.  Stone 
Elrington  v.  Doshant 


736 
1202 

116  n. 

457  n. 
805 
706 
342 

477 

362  n. 

596 

1289 

949 

1179 

408 

245 

811,  812 

389 
348 
804 
114 


NAMES  OF  CASES. 


Elsam  o.  Fawcett        -  25 

Elsee  V.  Gatward  45  n» 

Elsom  V.  Brailey  -  253 

Elsworth  V.  Woolmore  1 1 44  n. 
ELtoii  V.  Broaden  -  950 
Elvres  v.  Maw  l<2b495  li.,  \9.&5 
Elwis  V.  Lomhe         •  38  n. 

Emenion  v,  Inchbird  5^Q  n^ 

Emery  ©•  Fell  -  510 

Enily  V.  Lye  -  369»  106i 
Emmersoa  v.  Heel  is 

796,  798.  808 
Emmett  t>.  Lyne  42  n.  849,  867 
England  V.  Siade  66O 

English  V.  Darley  347*  349  n. 
— —  r.  Purser       30,  1427  d. 


Eoys  V.  Donithorne 
Erasmus  v.  Bank 
Errington  v.  Gardiner 
Erving  r.  Peters 
Esdaile  v.  Sowerby 
Essex,  £.  of,  V.  Capel 
Etherington  v.  Parrot 
Ethersey  v.  Jackson 
Etherton  v.  Popplewell 
Evans  o.  Brander 
■■  V,  Brown 

— —  V.  Cramlington 

■  n.  Judkins 
— ^— —  V.  Lewis 

■  V.  Mann 
-    V.  PhUips 
■      t>.  Prosser 

V,  Underwood 

Evelyn  v.  Chichester 
Everard  v,  Lathbury 
Everett  v,  Collins 
Ewens  v.  Gold 
Ewin's  case 
Exall  V.  Partridge 
Exeter,  city  of,  v.  Glide 
Eyre  v.  Duosford 

r.  Glover 

V,  Palsgrave 


444 

914  n. 

283 

742 

322 

1222 

259 >  263 

561  n. 

655 

1103 

231  n. 

337 

150 

115n. 

227 

1002 

128  n.,   144 

368  n. 

J  20 

H8(> 

72  n. 

252,3 

1013 

75 

1023 

632 

890  n. 

962 


F. 

Fabian  v.  Plant 
Faikney  v.  Reynous 
Fail  «•  Pickford 


52 
9Vn. 

399 


Fairclaim  v.  Shackleton         703 
Fairfax  ©.  Bent  ley  687  n. 

Faith  V.  Pearson  1223 

Falkland,  Vise,  v.  Phipps  1 154 


Falkner  v»  Ritchie 
Fanshaw  v.  Rotheram 
Farmer  v.  Arundel 
'■  V.  Darling 

T d.  Earl  v,  Rogers 

■  ».  Russell 
V.  Sheeman 


Farnsworth  v.  Garrard 
Farqubar  ».  Morris 
Fa*-r  v»  Newman 
Farrancev.  Elkington 
Farrerv.  Count,  of  Granard  271 


911 

1202 

82 

996 

716 

90 

1200 

160  n. 

512 

730 

576  n. 


r.  Snelling 


479 
478 

227 

767 
410 


Farrow  v.  Chevalier 
Fashion  v.  Dormet 
Favenc  «.  Bennett 
Fawcett  v.  Strickland 
Featherstouehaugh  r*  At- 
kinson -  590,1133 
Feise  r.  Parkinson  97* 
—  V,  Wray  -  1 170 
Fell  V.  Wilson  -  1 19« 
Fellows  o.  Kingston  1210 
Feltham  v,  Terry  96,  867  n, 
Fenn  d.  Blanchard  v.  Wood  7 1 1 
■■     "   d,  Pewtris  and  another 

V.  Granger  7 1 1 

V.  Cooke  -  711 

r.  Denn  -  6di 

Fenner  v.  Plaskett  272  n. 

Fennings  v.  Ld.  Grenville    127* 


Fenton  v.  Boyle 

■■ —  V,  Emblers 

v»  Goundry 


Fentum  v.  Pocock 
Ferrall  v,  Shaen 
Ferrers,  E.  of,  t\  Henton 
Fetherstone  r.  Hutch  ins 
Ffytche  v,  Bp.  of  London 
Field  r.  Bellamy 

r.  Curtis 

r.  Jones 

V,  Workhouse 


1095  n. 

799 
352 

348 


534 

835 

59 

532 

184  n. 

252 

590 

548  n. 

628 
15d 


Fielder  c.  Starkin 
Finchettr.  How 
Finnerty  v.  Tipper 

987>  988  D.,  989 


i 


KAMES  OF  CASES. 


Rrth  V.  Purro 
Fith  t7,  HutchiBflon 
'    ■     V,  Richardson 
Fisher  r.  Fellows 

■  ■         V,  Mowbray 
*   ■         V.  Ogle 

p.  Pomfret 

r.  Prince 

> ©•  Samuda 

■  V,  Young 
Fitch  V.  Sutton 
Fitchet  0.  Adams 
Fitzgerald  v,  Elsee 

■  c.  Trant 
Fitzherbert  v.  Mather 
Fitzroy  v,  GwiUim 
Fleming  t.  Pitman 
Fletcher  o.  Braddick 

■  ■  r.  Dyche 
'                V,  Hennington 

■  V.  Wilkins 

■  »•  JVoodmoiS 
Flewellin  v.  Rave 
Flewster  p.  Royle 
Flindt  V.  Atkins 
"■     ■  V.  Crockatt        •* 


-  P.  Waters 


Flint  p.  Hill 
'Flower  r.  Adam 
o.  Herbert 


Flureau  v.  Thomhill 

Flyn,  exp. 

Folkard  f.  Hemmett 

Folkes's  case 

Fontleroy  t;.  Aylmer    775, 1226 

Foordyexp.  •*>  \sd 

Foot's  case  «  1 1 1  ^ 


653 

787 

74 

637 
946 
333 

1266 
161  n. 

1220 

117 
666 

517  n. 

543  n. 

930,1 

84,  1282 

495 

398 

647 
638 

868  n. 

263  n. 

1263 

861 

9^1 

927 

926 

1261 

1048 

263,4 

169 
211 

408 
1013 


Foster  v.  Allanson 

217,  427  n.  730  n, 

Forster  r.  Bonnet         -  153  n, 

■    ■         o.  Lenncurd  1 1 93 

V.  Pierson  456 

V.  Pitfall  696 

•             V.  Smith            *  69 

r.  Stewart        -  1038 

V.  Wilmer        -  952 

Fountain  V.  Cook         *  1244 

Fowk  r.  Pinsacke         -  69 

Fowler  V.Down          «  230 

r.  Jonei        -  146  n. 

—  V.  M*Taggart  1 1 8 1 


V.  Padget  179  n-9 182n« 


Fox  o.  Hanbury 
o*  Lushington 
V.  Swan 


Foxcroft  V,  Devonshire 

Foxwistv.  Tremain 

Frampton  v.  Coulson 

Francam  v.  Foster 

Francis  v.  Wyatt 

Franks  r.  Morris 

FVazer  V.  Hopkins  1142, 1283  n. 


JO6O 
963 
461  n. 
768 
746 
104 
799  n. 
642  n. 
38 


Ford  V.  Fothergill 
— —  ».  Grey 
"        r.  Maxwell 
■         r.  Racster 
Fores  V.  Wilson 
Forsboom  v»  Krager 
Foradick  o.  Collins 
Forse  v,  Hemblinge 
Forster  o.  Clements 
Forty  V.  Imber 
Forward  v.  Pittaid 
Fotset  y.  Franklin 
Fluster's  case  » 


120  n.  124 

704 

160 

1193 

1039  n. 

1152 

1313 

827  n. 

367 

1120,1122 

381 

1201 

1123 


Frederick  v.  Hook 
Freeman  r.  Archer 
*  V,  Blewett 

■  r.  Norria 

'  ».  Stacy 

Freke  v.  Thomas 
French  r.  Andrade 

q.  U  r.  Coxon 

p.  Patten 

V.  Watson 

Frescobaldi  v.  Kinaston 
Friend  v.  Eastbrook 
Frith  p.  Leroux 
Frogmorton  v.  Scott 
Frontin  v.  Small 
FroDtinev.  Frost 
Frosdike  v.  Sterling 
Fry  V.  Wood 
Fvlcher  r.  Sc<Jei 
Fuller  r.  Prest 
Fulwell  V.  Hall 
Furley  ©.  Wood 
Furneaux  r.  Fotherby 
Furtado  v.  Rodgers 
Further  Ob  Furtfafsr 


736  n. 
1127  n. 

862  n» 
984 
682 
733 
146 
604 

886  n. 

151 

762 

499 
361 

1219  n. 

449>  497 

1146  n. 

276  n. 

517  n. 

414 

662 

603 

683 

1229 
896 
754 


NAMES  OF  CASES. 


G. 

Gage  V,  Acton        -  740  n. 

Oainsford  v.  Griffith  56 1  ii. 

Gairdner  i;.  Senhouse  ^49 

Gale  r.  Walsh  -  357 

Gallaway  v.  Susack  583  n. 

Lord  Gaiway  o.  M athew       289, 

1060 
Gamba  v.  Le  M e^urier  895 

Crammoii  v,  Schmoll  35 1 

Ganer  v.  La<ly  Lanesborou^h 

S2  n. 

Gantt  V.  Mackenzie  36o 

Gardiner  v,  Bellingbaiu  69 

■  ».  Coleman  767, 

H79 

■    '"  V,  Gray  6'i6  n. 

■  ■  V,  Jadis  25 

Garford  t>.  Clerk  1161  n. 

Garforth  v.  Bradley  272  n. 

■      ■  f>.  Fearon  62 

Gargrave  e.  Smith  654 

Garland  v.  Burton  605 

Garrels  v.  Kensington    942«  9  46 

Garret  v.JutI  -       .    3C9 

1?.  Lister  -  706 

V.  Moule         -  184 

Grarsidev.  Trent  k  M.  Navig. 

382 
Garter  t?.  Dee  735  n, 

448 

1117 

Gaul  ton  t\  Challiner  5 1 8 

Gaunt  V.  Hill  -  794 

Geang  o.  Swaine  533 

Geare  V.  Britten         -  1159 

Genner  v.  Sparks  27>850  n.,  1 132 
George  v.  Clagett  766 

V,  Kinch  1114n. 

—  r.  Wyburn  1 284 

Gerard *8  case  •  1 209 

■  V.  Cook  -  1 242 

Germain  r.  Frederick  1 15  n. 
Gemon  t\  Roy.  Ex,  Ass.  1312 
Gervis  o.    Grand  Western 

Canal  Com  p.  -  255 

Geyer  v»  Aguilar  946 

Gibbon  v.  Coggon         345*  358 

V.  Paynton  386 

VOL.  I. 


Gaskell  v.  King 
Gateward's  case 


Gibbons  v.  Pepper 
Gibson  v.  C haters 

V.  Minet 

GifFord,  ex  p. 

■  V.  Young 
Gilbert  v.  Bath 
— ^— —  V.  Fletcher 
■■  ■  r.  Sykes 

Gileses  case 
Giles  o.  Edwards 

t7.  Hart 

V.  Hartis 

r.  Hooper 
V.  Perkins 


Gill  t;.  Glasse 
Gillam  v.  Clayton 
Gilman  v.  Hoar 
Gilpin  V.  Rendle 
Gimmingham  r.  Laing 
Girarday  v.  Richardson  67*  1294 


-         36 

997 

303,  350 

347  n. 

465  n. 

51S 

495 

1296  n. 

1016 

97 
151 
150 
434 
208 
582 
1226 
498  n. 
61 
1309 


Gisborn  v,  Noad 
Gisbourn  v.  Hurst 
Gladstone  v.  Clay 
— — ^— >  V,  Hadwen 
Glassington  v,  Rawlins 
Glazebrook  v.  Woodrow 


Glennie  «.  The  Lond.  Ass. 

Comp«  «■ 

Glossop  V.  Colman 
Glover  v.  Black 

».  Cope 

»  r.  Lane 


355 
642 

878 
226 
196 
113, 
486 


Goddard's  (5ase 

■  '       '  ■  V,  Cox 

■  ©.  Smith 
GodlVev  ».  Furzo 

» 

■  17.  N  orris 

-^—  V.  Saunders 


V,  TurnbuU 


881 

1065 

876 

464 

409 

299  n.,  476 

127 

1004 

205  n. 

515 

5n.,  6  n.9 

7  n.,  765 

1064 

1243 

526 

870,  975 


God  ley  r.  Frith 
Godolphin  v.  Tudor 
Godsall  V.  Boldero 
Gold  V.  Strode       587,  595,  726 

Golden  v.  Manning  379  n. 

Goldiiig  t'.  Crowle  1001 

—  V.  Dias  1 130,  1 

Goldsmid  v.  Gillies  915  n. 

Gonzale;)  v.  Sladen  766  n. 


NAMES  OF  CASES. 


Gooch's  case 
Good  t).  Coe 
Good  V.  Elliott 
■  t'.  VVatkins 


566 
334  n. 

1297,  1299 
1254 
1064 
323 
1301 
150 
1113  n. 


Goodacre  v.  Breame 
Goodall  V.  Dolley 
Good  burn  v.  Marley 
Goodland  v.  Blewitt 
Goodman  v.  Aylin 
Goodright  d.  Balch  v.  Rich  688 
■-;  d.  Charter  v.  Cord- 
went  T  675 

■  d.  Griffin  t>.  Fawson 

665 

-  d,  Walter  1?.  Davids 

453, 677 

rf.  Welch  V.  Flood  665 

V,  Cator  666 

'  V,  Forrester  7 00 

>■■  V.  Glazier  822 

I?.  Rich  711 


poodtitlerf.  Chester  n.  Alker 

664 
■  d,  Jones  r.  Jones    660 

*l — *  <f.  TaysuEQ  »,  Pope 

663  n. 

-^ —  V,  North 

V.  Qtway 


—  V.  Tombs 
— 17.  Walton 
V,  Wei  ford 


236,  723 

665  n.9 

829  n.,  830 

721 

665 

821 

i26l 

374 

355 


Goobtrey  r.  Mead 
Goodwins.  Richardson 
Gordon  v.  Austin 
■    '  V.  Corbett 

—  V.  East  India  Company 

ii02,  215  n, 

1263 

70 

939 

^04 

964 

360  n. 

197,251 

1 134 

1 06'3 

46,  741 

451  n. 

641,643 


■    ■  V,  Harper 

V,  Martin  < 

■  '  7j.  IMorlcy 

• 1?.  Rimrnington 

V.  Secretan 

■ r.  Swan 

■  V.  Wilkinson 

Gorges  v.  Gore  , 
Gorham  v,  Thompson 
Goring  tj.  Goring 
*>— —  r.  Warner 
Gorton  V,  Falkner 


Goslin  V.  Wilcock  996 
Goss  V.  Nelson  -  366 
V.  Withers       893,  898  n., 

907 
Gottv.  Atkinson  -       569 

Gough  V.  Cecil  5l6  n, 

.  Gould  v.  Johnson       |30n.,  131 
— —  «.  Robson  347 

Gourgerr.  Jolly        -  1310 

Governor  and  Company  of  Chel- 
sea Water  Works  t?.  Cowper 

517 

Govett  V,  Radnidge  397 

Govier  v.  Hancock  260 

Gower  V.  Hunt  502 

Gowland  v.  Warren  232 

Graham  v,  Crawshaw  550 

.    V.  Hope  1 063 

w.  Peat  -  1219 

Granger  v.   Furlong  255 

"  Vj  Worms  17O 

Grant  v.  Astl^  -  85 

V.  Da  Costa  304,  351 

V.  Gunner  409 

"  V,  Parkinson  890 

^v.  Paxton  935 

V,  Vaughan  285,  330, 

335 
Gratland  t'.  Freeman  1033 

Graves  V.  Blanchet  1156  n. 

Grayv.  Cuihbertson  468 

t%  Gambler     ^  597 

r.  Mendez         138,  141  n. 

G  rayson  v.  Atkinson  8 1 2 

Greeby  v,  Preston  702 

Green's  case  -  677 

r.  Brown  -  892 

1>.  Dunn  -         1284 

r.  Goddard        32  n.,  3 J 

-. V.  Harrington  1287 

?;.  Flearne         -  355 

17.  Florne  -  427 

■  ■  ».  Jones  -         255 

■  ■   v.  New  River  Company 

1035 
—  V.  Pope  1028, 9 

■  '  K.  Young  898, 948 
Greeneley's  case  -  697  n. 
Gi'tenhow  v.  llsley  41 1 
GruLiJcuf  r.  Barker  43 


NAMES  OF  CASES. 


Greenway  v.  Hindley       ,     345 
•  V.  Hurd    87  n,,  96  n. 

Greenwood's  case  1 209 

Gregory  v.  Christie  876  n.,  88& 


V.  Hill 
— 1>.  Ormerod 

—  ».  Parker 

-  V.  Withers 


Gregson  o.  Harrison 
■  r.  Heather 

• 1?.  M'Taggart 

Orenesmith  v.  Brackholb 
Grescot  r.  Green 
Greyv.  Cottper 
Griffin  V,  Parsons 
Griffith  V.  Griffith 
■  V.  Matthews 


33 

1251 

13e  n. 

7U 

677 
555 
13 
570 
469 
287 
28  n. 

727 
1046  n. 

1281 

149»  150  n. 

627  n. 

761 


Griffiths  V.  Hyde 
GrigbytJ.  Cakes 
Grimaldi  v.  White 
Grimsteadu.  Shirley 
Gniiawood  r.  Barrit   1 47>  546  n. 
Grindall  v.  Davies, 
Groning  v.  Crockett 
Groomet?.  Forrester 
"  V.  Potts 


Gross  t>.  Fisher 

Grove  V.  Dubois 

Groves  t?.  Buck 

Guard  t7.  Hodge 

Guest  V.  Canmont 

Guidon  v,  Robson 

Gullett  V*  Lopes 

Gulliford  r.  De  Cardonell    526 


49 
937 

854 

229 

147 

7C3  n. 

803 

113 

1288 

1062  n. 

404 


Gulliver  v.  Wagstaft' 
Gundry  v.  Feltham 
Gunnis  v,  Erhart 
Gurney  v,  Corbett 
Gurrat  v.  Cullura 
Gutteridge  o.  Smith 
Guy  V,  Livesey 
—  V,  Ran.d 

V.  West 

Gwynue  ».  Poole 
Gye  V.  Felton 
Gyse  V.  Ellis 


665 

1222 

165 

811  n. 

768 

152,  357 

274  n. 

717 
1218 

862 
1038 

479 


H. 

Haddock*8  case 
— — —  ©.  Bury 
Hadesden  v.  Gryssell 
Hagedorn  v.  Bell 

— '■ V.  R<tid 

Hague  tj.  French 
Haigh  tj.  JDe4a  Cour 
Haley  v.  Fitzgerald 
Hal  ford  V.  Smith 
Hall  r.  Carter 
-— —  V.  Cazeoove 

■  V,  Duuch 
V.  Elliot 
w.  Gurney 
V.  Harding 
V.  Hemminge 
V.  Molineux 
V,  Pickard 

—  V.  Wy bourn 
Hallet  c.  Byrt 

■  ■  »♦  Hodges 
Hallewell  r.  Truppes 
Halliday  t;.  Ward 
Halliwell  v.  Trappes 
Haly  V.  Lane 
Ham  tj.  Toovey 
Hamhly  v.  Trott 
Hamilton  «.  Mendez 
■■  t>.  Wilson 
Hammon  r.  Roll 
Hammonds.  Anderson 
— — ^—  tr.  Dufrene 

•  t?.  Hi  neks 
— — —  tj.  Toulmin 
Hampton  v*  Boyer 
HamsOn  r.  Ashdead 
Hancock  v.  Field 

V,  Haywood 
Handcock  v.  Baker 
Hands  r.  Burton 

—  V,  James 
V,  Slaney 


1078 
58 

1220 
92B 
927 

299 

872 

556 

1168 

553  n. 

476,  490 

831 

737 
199 

409  n.,  646 

103 

875 

421 

141 

1098,  1224 

513 

1213 

134 

1051 

287  n. 

260 

750 

908 

556 

50 

1180 

322 

187,8 

237 

749 
40 

478 
22a 
865 
630 
815 
120 
176 


Hankey  ©.  Jones 

Hankin  v>  Broomhead  56l,  2  n« 

Hankius  t?.  Bailey  837 

Hanslip  v.  Coater  99 

Hanson  v*  Meyer  1259 


NAMES  OF  CASES. 


Hanson  v.  Roberdeau      165  n., 

i6gn. 
Harbert^Sy  Sir  William,  case 

569  n. 
Hard*8  case  69, 70,  5 10  n. 

Harding  v,  Spicer  1 5*2 

».  Wilkin  .     1286 

Hardwick  v.  Chandler         1 159 
Hardy  v*  Beifi  56O  n. 

Hardyman  v.  Whitaker        6<)1, 

845 
Hare  ».  Groves  437 

■  V,  Savil  -  495 
Harebottle  e.  Placock       658  n.» 

664 
Hargrave  v,  Le  ^reton  1 159 
Hargreave  v.  Ardea  "^IQl 
Harinan  v,  Anderbon  1 1  S$ 
V.  Kingston      914»  9^25 

9O0 

}  J"  ».  Spottiswood  198 

Harmer  t;.  Killing  122 

Harpet  v.  Carr  855,  858  ix. 

Harrington  0.  Bush         1115  n. 

■  w.  Deane  5 

Harris  v.Adge  1211 

— ^—  V,  Ashby  554  n. 

■  V.  Baker        -  1036 

■  ».  Benson        *  326 
V.  Huntbach  .  79 1 

■  t?.  James  232 

' I?.  Lee  281  n. 

•— ^—  17.  Mantle  504 

V.  Morris  258  n. 

. !)•  Packwood  ^86 

>■  q,  t,  V.  Renny  604 

■  V,  Watson  47 

■  q.  t.  r.  Woolford  136  n., 

603 
Harrison  exp.  -173  n. 

*  !?•  Baniby  645 

— V,  C«^e  795 

•-: •  c.  Davies  553 

t?.  Dickson  360 

■    ■     V.  Evans  306  n. 

« 

< ■'     «•  Harrison  811  n. 

• v.  Jackso^  1 058 

. V,  Parker  1291 

tj.  Stratton  1 156  n. 

Bart  v#  Bassett  1048 


Hart  V.  Horn 
V.  Sattley 


1116 
805 


Hartford  v.  Jones  1273  o.t  1377 
Hartley  V.  Rice  1303 

».  Wilkinson  365 

Hartop  v.  Hoare  1268 

1       V.  Juckes  163 

Hartridge  v.  Gibbs  1212 

Harvey  v.  CoUison    412, 1 1 1 8  n. 

».  Crickett  IO6O 

V,  Gibbons  53 

V,  Harvey  1265  n. 

V.  Reynell  597 

— —  tj.  Young  623  II. 

Harwood  v.  Astley      II599  1162 

: V.  Goodright  82« 

'  t?.  Lomas  221  n. 

V.  Rolph  720 

Hassard  v.  Cantrell  411 

Hassels  v.  Simpson  1 89 

Hatch  ».  Cannon  693 

Hatbeway  v,  Newman  1159 

Havelock  t?.  Rockwood        905f 

948 
Haviland  r.  Cook  237 

Haw  kes  V.  Hawkey  1163 

■  V.  Saunders  1 85 

Hawkins  v.  Cardy  93 4 

V.  Eckle^    IU6.  1.117 

V.  Plomer  587 

».  Wallis  1 230 

Hawley  ».  Peacock  115,  128 
Hay  craft  v.  Creasy  632 

Hay  dock  v.  Lynch  293 

Haydon  t?.  Gould  -         16 

Hayes  v.  BickerstafF  453 

— —  r.  Taylor         -  504 

V,  Warren  -  55 

Hayling  v.  Mulhall  348 

Hay  man  o.  Moultoa  I269 

Haynes  v.  Birks  342  n. 

'       V.  Wood  1 257 

Hay  ton  t>.  Jackson         1138  n., 

1139 

V.  Wolfe  73 1 

Haywood  r.  Rodgers  ^34 

Hazard  r.  Tread  weft  1032 

Hazle\i%>d  v.  Thatch  684  n. 

Healev.  Sprat           -  ^  119^ 

Heauny  t\  Birch         -  175 


IJAMES  of  CASEl 


Heard  v.  Stamford 
'  ^  •■  i     Vm  Wad  ham 


257 

486 

239 


Hicks  r.  Hicks 
—  r,  Woodson 


Heath  t.  Hall 

-=-i^—  V.  Hubbard   1137, 

1140,  U4l  n. 
—  V.  Verneden  582 

Heathcote  f.  Crookshanks     1 16 
•^  t.  MaJDwaring     1203 

Heatherley  v,  Weston  ,  681 
Heaven  v,  Davenport  99 

Heawardv.  Hopkins  153 

Hed  Reborrow  v.  Kosenden  1299 
Hefford  r.  Alger        -  1102 

Hegan  v.  Johnson  680,  1 1 20 
Helier  v.  Casebert  578  n.»  579 
Helmsley  v.  Loader  353 

Helwis  V.Lamb  *         1232 

Henderson  exp.  -  951 

i  "^  ©.  Hay  449  n. 

Hendy  v.  Stepbertsoil  475  n. 
Henkinv.  Guerss  1303 

Henkle  «•  Koy.  £x.  Ass; 

Comp.         -  -  871 

Henn  v.  Hanson  «  502 

HeniT  V.  Adey  -  510 

Henshall  v.  Roberts  748  n. 

Hen8loe*8  case  ->  7^6 

Hentig  v.  Staniforth  97 1 

Herbert  v.  Champion  918 

■■  i;.  Walters  637f  1128  n. 
HeHot  o.  Stuart  -  989 

Herlakenden's  case  1 966  n. 

Hem  r.  Nichols  -  770 

Heselton  v.  AUnutt  952 

Hesketh  r.  Blanchard  1057 

r—  t^.Gray  -  531 

Heskett  v.  Gowing  266  u. 

Hett  V.  Meeds  1200»  1201  n. 
Heward  v,  Shipley  6l8 

Hewitt  v.  Adams  -  1195 
Heydon's  case  ^  39 

Heyliu  v.  Adamson  343,  377 
Hey  lor  v.  Hall  -  183 

Heyrick  v.  Foster  -  606 
Heys  V.  Heseltine  353 

Hibbert  v.  Courthope  69 

■  ».  Martin       873 n.,  903 

I       «.  Pigou  938, 9 

Hiekey  v.  Hayter  739  "• 

Hickman  v.  Walker      136,  13? 

Ui«ks*s  case  604,  989  n. 


d2d. 
1201  n. 

B63 


Higgiuson  r.  Martin 
Highmore  v.  Molloy 

173  ri.,  174  n. 
Hill  V.  Giles  .  664 

».  Goodchild  -         39 

w.  Halford  -  304 

-;—  r.  Heale  -       '     24*> 

r.  Humphreys    156  n.,  158 

V,  Lewis         303  n.,  330  n. 

r.  Patten  -         886  n. 

V,  Reeved  -  1250 

t\  Wade  <04,  105 

— —  V.  Wright  -  II 22 

Hilliard  v.  Hambridge  277 

Hillyard  r.  Cox  i  727 

Hilton. r.  Faircluugh  340 

Hinde  r.  Lydn  «  570 

■  V.  Whitehouse 

165  n.,  805,  B07,  8 
Hindson  v.  Kersey 

810,  818,  8I9,  n. 
Hinton  v,  '  336 

v.  Roffee         -  534 

Hirst  I7.  Smith  «  732 

Hiscox  r.  Greenwood  1033 

I19  n. 

822 

24 

377 

499,  1314 

1268 

902,  959 

412 

998 


Hitchcock  V.  Tyson 
Hitchins  v.  Bassett 
Hoare  v,  Allen 

>-  V,  Graham 

-  V.  Mill 


-  V,  Parker 


Hobbs  V,  Hannam 
Hobson  r.  Todd 
Hpcking  r.  Matthews 
Hodges  r.  Drakeford        716  n« 
■  V.  Hodges      258,  263  n. 


—  r.  Marks 
Mi  V,  Windham 


1132 
12 

263 

905  n. 

961 


Hodgkinson  r.  Fletcher 
Hodgson  r.  Black iston 

■  V,  GlovtT 

■  r.  East  India  Com- 

pany 456,  500 

r.  Loy         1 1 70,  1177 

'         V.  Richardson 

876,  930 

V,  Temple  64 

Hoilson  r.  Sharpe  496 

Hoe's  case  -  86 1  a. 


NAMES  OF  CASES. 


Hoffman  v.  Pitt 
Hog  r.  Gould ney 
■         t?.  Horner 


253 

917 
949 

441 


HoiJ  V.  Clerk 
Holder  V,  Taylor 
Holdfast  d.  Anstey  v.  Dow- 
sing 817»8l8n. 
"  V.  Clapbam 

661  n.»  6S2 

-  V.  Freeman  684  n. 
Hohord  V.  Hutch  450,  473 
Holland  r.  Gore            -  43 

■  V.  Palmer  238 

Holliday  V.  Camsell  1270 

HoUinshead  v,  Walton  403 

Hollis  V,  Claridge  1279 

Hoi  lister  r.  CouJson  136 

Hofioway  v.  Hewett  1214 

Hoi  man  v.  Johnson  -  64 
Holme  t7.  Bough  «  174 

Holmes  v,  Broket         ->        537 

r.  Catesby  986 

■  •■•'    ■  —   «7.  Kerrison  339 

V.  Twist  -  103 

r.  Wennington         221 

r»  Wood  275  u. 

Holroyd  r.  Gwynne  452  n. 

r .  W  h  I  tehead    1 89»  220 


Hoist  r.  Pownal 
Holt  9.  Sambach 
V.  Scholefield 


1175 
1121 
1163 

Homes  v,  Savill  *  69 

floneywood  v.  Peacock         557 
Hooker  «?.  Wilks  839  n. 

Hool  V.  Bell         -        573, 644 
Hooper  v.  Smith   1 84  n.,  1 89  n., 

190  u. 
^ V.  Till 


158 

58,  322 

323 

345 

565  n. 


Hopes  r.  Alder 
Hopley  V,  Dufresne 
Horford  r.  Wilson 
Hornv.  Adderley 

^  V,  Baker 

198,201,  204,  205  n. 

r.  Chandler  495  n. 

t^.  Cutlers*  Company    1069 


V,  Hughes 
V.  Lew  in 
V.  Noel 
V,  Widlake 


Hornby  r.  Cornford. 


148  n. 

1122 

22  n. 

1245 

526 


Homcastle  v.  Suart 
Horner  u.  Batty  n 

V,  Lydiard 

'  r.  Moor 


89 1 

1132 

20 

518 


Horneyer  v.  Lushington        970 
Horsey's  case  -  232 

Horsham  case  -  1073 

Hori  V.  Dixon  -  101 

Horton  v.  Byles  -  274 

Horwood  V.  Heifer  265 

V.  Smith  1257 

Hosier  v.  Lord  Arundel         748 
Hoskins  v.  Duperoy      247»  249 

V.  Robins     403,  408  n. 

Hotham  V.  East  India  Com- 
pany 480,  491 


—  ».  Forster 


1202 
Houghton  V.  Matthews 

766, 7,  nu,  769 
Houlditch  V.  Milne  792  n. 

Houriett  t>»  Morris  362  n.,  513 
Hovil  V.  Browning  222,  226 
How  V.  Hall  -  1282 

V,  Norton  -  1287 

— 1>.  Prinn  -  1159 

Howard  v.  Burtonwood 

10,  12n.,24 

».  Castle         -         166 

— —  V,  Hodges         -         67 

•: r.  Poole  -  232 

Howell  V.  Maine  -  278 

V.  Richards        430,  499 

Howlett  V.  Strickland    502,  547 
■«  r.  Haswell  121 

Howse  w.  Webster  578 

Howson  V.  Hancock  93 

Howton  V,  Frearson  1 245 

Hubbard^s  case  1274  n. 

~— —— w.  Glover  931 

■  V,  Jackson  886  n^ 

■  ».  Johnstone         1 140 
Hubert  «;  Groves  1048 

Hucks  V.  Thornton  955 

Hudson  v.  Hudson  730,  1263 
Huggett  V.  Montgomery  420 
Huggins  «.  Durham  276 

r.  Wiseman  121 

Hughes  V.  Burgess  -  s 
Hull  V.  Horner  540  n. 

HuUe  ».  Heightman  69,  97 
Hulme  V.  Saunders  S\0 


NAMES  OF  CASES. 


Hume  r.  Pcploe         -  151 

Humphreys  ».  Humphreys 

72911. 

r.  Taylor        825  n. 

Hunt  p.  Braines  1114,1121 

r.  Cope  580,1121 

V.  Royal  Exch.  Ass.     905 

98,  658  n. 

«•  51  n. 

1175 

1173 

9961).  1000 

224,  95411. 

I  257 
15(5  n. 

1185 


V.  Silk 

r.  Swain 

—  V.  Ward 
Hunter  v.  Beal 
■  ■        '■  V,  French 
• «.  Potts 

■  V.  Rice 
Hnrd  r.  Leach 
Hurry  r.  Mangles 

r.  Roy. -Ex.  Ass. 

Comp.  893,  915  n. 
Hurst  V.  Walkis  354  n. 
Hurt's  case  -  984 
Huscombe  r.  Standing  520 
Hussey  v.  Christie  1280 
c.  Crickitt                1297 


V,  Jacob 


115,  1300 


Hutchins  r.  Chambers 

643  n.,  655  n. 


Hutchinsou  v.  Bell 

— . V.  Puller 

V,  Standlt/ 

'  V,  Sturges 

Hutchison  v.  Keami 
Hutton  V,  Bolton 

V.  Bragg 

9,  Osborne 


633 

664 

281  n. 

546,7 

557 

399 

1280 

382,  3  n. 


Hyde  v.  Dean  of  Windsor 

466  n. 

r.  Scissor        -         274  n. 

V.  Trent  and  Mersey 

Navigation        380  n.,  381 

V.  Willis         -         490  n. 

Hyleio;  r.'  Hastings 

58,  131  n.,  132  n.,  135 


I. 


Igeulden  v^  May 
llchester,  E.  of,  exp. 

431 

822, 827 

lie's  case 

1013 

Impe  V.  Pitt 

734 

[ncUdon  r.  Berry 

996  n. 

Incledon  v.  Crips         -  4^fii 

Ingle  V.  Wordsworth  1 130 

Ingledew  r.  Cripps  S09 

Inglis  V,  Vaux           t  949 

Inkershlls  v,  Samms  99 

Inman  r.  Stamp           -  797 

Irving  r.  Wilson           -  96 
Irwin  V,  Deariiian 

1039  n.,  1042,3 

Isaack  r.  Clark  Pi74  n. 

Isherwood  r.  Oldknow  464 

Israel  r,  Benjamin  299 

Izett  V.  Mountain         -  385 


J. 


Jackman  ».  Nightingale  185  n. 

Jackson  v.  Attrill    ^     -  60 

V.  Colegrave  1298 

».  Duchaire  ^ 

V.  Fairbank  134 

©.  Gisling  60§ 

©.  Hudson  3 16 

V.  Humphreys  594 

V.  Hurlock  827  n. 


v.Irvin      193,202,246 


.    ■   V.  XiOmas 
■     V.  Piggott 

V.  Rogers 

V.  Shillito 

I    .  «.  Warwick 
Jacob  V,  Allen 
Jacomb  r.  Harwood 
Jaffray  r.  Fair!)ain 
James  v,  David 

V,  Fowks 

■ .    V.  Pierce 
Jameson  r.  Swinton 
J 'Anson  f.  Stuart 
Jaques  v.  Golightly 
r.  Withy 


Jarman  t>.  WooUoton 
Jarratt  w.  Ward 
Jefferies  t).  Duncorabe 
JefFer\'  1;.  Legendra 
Jeffreson  ©.  Morton 
Jeffreys  t?.  Walter 
Jeffry  r.  Barrow 
Jelfs  r.  Ballard 
Jeuk's  case 


66 

313  n. 

379  n. 

1243 

370. 

731  n. 

729  n. 

124  n. 

1231 

115,  116 

594 

320,  34 1 

982, 986  n. 

8'^ 

82,  591 

216 

950 

1053 


938,941 

565  n. 

1301  n. 

567  n. 

2.37 

564 


NAMES  OF  CASES. 


Jenkins,  on  d,  Harris  and 

wife  V,  Prichard 
Jenney  w.  Herle 
Jennings  v.  Harley 
■  tj.  Letiis 

'    '  •.  Newman 
V,  Rundall 


666 

292>3 

50 

1202 

751 

195 

356 

637 

1035 

15 

1038 

1046  n. 

531 

1208, 1211 

ll6],2 

1121 

1302 

1004 

37 

315 

347  n. 

148 

1238 

1152 

1287 

915  n. 

137 

863  n. 

49 

1109  n. 

929 

49 
t;^  Bark  ley 

112,  480  n.,  485  n. 

q.  U  V,  Bishop  845 

V.  Bowdeu           -  625 

».  Brinley             -  98 

V.  Clay            -  28  n. 

c.  Cooper  -  788 
V,  Dwyer  -  203 
V.  Dyke  -  I69 
V.  Edwards  -  688 
»•  Gwynn  -  994,  5 
V.  Hart  -  1285 
t7.  Kitchin  -  1122 
V.  Lake  -  812 
V.  Lander  -  557 
V.  Le  David  1205 

d,  Griffiths  v.  Marsh  675 
V.  Mason           »  515 


Jenys  v.  Fawler 
Jernegan  v,  Harrison 
Jervis  v,  Hayes 
Jesson  V.  Collins 
Jewell  v»  Harding 
St.  John  V.  Moody 
Johnes  v.  Lawrence 
Johns  V.  Carne 
Johnson  r.  Aylmer 

■  V.  Baines 

■  V,  Bann 

■  t?.  Browning 

■  V,  Burton 
— —  V.  CoUings 
*    '  '     '  ».  Kenyon 
— — —  t).  Lancaster 

u.  Leigh 

».  Machielsne 

17.  May 

V.  Sheddon 

-  V,  Smith 
'   r.  Warner 

r.  Whitchcott 

V.  WoUyer 

Johnston  v.  Sutton 
Jones  t?.  Ashburnham 


Jones  t).  Morgan         •  351 
— —  V,  Pearl         -          1285  n. 

V.  Pope              -  586 

1?.  Powell           -  1047 

V.  Price          -  155  n. 

«.  Radford          -  338 

1?.  Randall         -  1297 

17.  Smart           -  835 

—  V.  Snow         -  1 203 

«.  Stordy            -  551 

V.  Wi nek  worth        4^73  n. 

Jordaine  v.  Lashbrooke.  358 

Jordan  v.  Lewis         -  lOOS 

V.  Twelis         -  494 

Jory  t?.  Orchard        -  859  «• 

Joseph  V,  Orme            -  233 

Josselyn  v.  Lacier         -  293 

Joumu  V,  Bourdieu  880  n. 

Joy  V.  Roberts          -  545  n. 

Judd  O.Evans               -  513 

Judine  v.  Da  Cossens  186 

Julian  v.  Shobrooke  317 

Juxon  V.  Thornhill  104 


Kaines  v.  Knightly  87 1 

Karver  v.  James  136,  138  n, 
Kay  V,  D.  de  Pienne  270 

Kaye  v.  Bolton  -         447 

V.  Waghorn  492  n. 

Keane  ©,  Boycot         -  1 19 

Kearle  v.  Boulter  -  838 
Kearslake  V.  Morgan  -  118 
Keat  t>.  Temple  -  792 

Keeble  v,  Hickeringill  -  422 
Keech  w.  Hall  -  -  679 
Keene  ©,  Deardon  -       719 

— — -  D.  Whistler  -  1252 
Kelby  v.  Vernon  -         77 

Kelluer  t?.  Le  Mesurier        895, 

920  n. 
Kellow  V.  Rowden  -  564 
Kemeys ».  Proctor  -  1 64 
Kemp  V,  Derrett         -         668 

r.  Goodall  -  582 

Kempster  v.  Nelson  -  1110 
Kempter  V.  Deacon  -  1251 
Kempton  v.  Cross        «        706 


NAMES  OF  CASES. 


Kemys  v,  Betson  -  545  n. 
Kenebel «.  Scrafton  -  828 
Kennet  ».  Green wollers  254 
Kenrig  v.  Eggleston  -  38?  n. 
Kensiagton  v,  Ingli$     -       885, 

887  n.  962 
Kent  v.  Bird  -  1293 

t%  Huskinson        -        804 

V.  Peakevon        -        1 208 

Kerrison  v.  Cole         448,   1J37 

Kerr^j  E.  of,  v.  Thorley        984 

Kershaw  ©.  Cox  302  n, 

KeUey's  case  -  591 

Kettle  r.  Bromsall  634  n. 

■  I?.  Hammond  1 89 

-■  ».  Hunt  -  422 

Kewley  r.  Ryan  878,  952 

Keymer  r.  Summers        1045  n. 


Keyser  v.  Scott 
Kildare,  Ld.,»t>.  Fisher 
Kilvington  v.  Stevenson 
Kingt'.  Boston 

r.  Coke 

17.  Frazer 

«.  Glover 

V.  GrifBu 

«.  Jones 

V,  Lake 

V.  Leith 

V,  Meredith 

V,  Milsom 

r.  Phippard 

V.  Pippet 

V,  Thom 


948 

664 

145 

6^9 

1932 

579>  1288 

890 

982  n. 

459 
981 

197,  223 

394  n, 

1267 

37,8 

615 

337,  747, 

748  n. 

140 

48 

460,  480 


V.  Walker 

t>.  Wilson 
Kingdon  v.  Nottle        ,„^,  ,„, 
Kingsnorth  ».  Bretton       841  n. 
Kingston,   Ld.,  v.  Babbington 

664 
'  t?.  Knibbs 

■  o.  Long 

p.  Prestoa 


Kinloch  V.  Craig 
Kinnersley  ©.  IVIusseu 
Kinsey  v.  Hayward 
Kipping  V,  Swayn 
Kirby  t>.  Sadgrove 
Kirkbride  c.  Curwen 
Kirkbridge  ».  Wilson 


935 

368  n. 

491 
767 

56^  n. 

136  n. 

1209 
411 
550 

ib. 


Kirkman  o.  Hargreaves        398, 

1284 
— —  V,  Shawcross    63,  391 

— ;- t;.  Thompson         696 

Kirtland  c.  Pounsett  1289, 

1291 
Kist  r.  Atkinson        -        81  n« 

Kitchen  V.  Bartsch  .       -       230 

Kitchin  v.  Campbell  223 

Kitson  V.  Fagg        -        554  n, 

Klinitz  tJ.  Surry  -  805 

Knibbs  v.  Hall  -         81  n. 

Knight  c.  Bourne   637  n.,  1286 

-^—  17.  Cambridge  900, 

901,904 
■  t?.  Cox  -  118 

; ©.  Crockford  8O6 

Knill  V.  Williams  -  298 
Knobel  v.  Fuller  -  992 
Knowles  v.  Michell  70  n. 

■  V.  Richardson       1047 

Koopes  V.  Chapman  255 

Koster  t7.  Eason  -  763  n. 
Kretchman  r.  Beyer  227 

Kruger  ».  Wilcox  7G7,  1279 
Kynaston  v,  Lloyd  696 

■■  V.  Shrewsbury,  Afaj^ 
or  oJ\  -  .         1030 


L. 

Lacaussade  v*  White 
Lacy  V.  Kynaston 
Lade  V.  Holford 
'  V.  Shepherd 
Lake  o.  Hatton 

• w.  Raw 

— »-  V.  Smith 
Lamb  v,  Bunce 
Lambert  v,  Atkins 


99  n. 
543  n. 

659 

1221,  1f40 

986  n. 

753 
574  n. 

67 
518 

— V,  Stroother  1233, 1234 

Lampleigh  v.  Brathwait  54  n. 
Lancashire  v.  Killingworth  109 
I^nev.  Applegate  H67 

■ »•  Cotton         -        528  n. 

».  Degberg  -  36 

Langdale  v.  Mason    -  97^ 

Langdon  v.  Hulls  -  357 
Langford  v.  Admix,  of  Tyler 

1258 


NAMES  OF  CASES- 


Langford  D.  Pitt 

m*.,^ ».  Webber 

Langhatn  v.  Bewett 
Langhornv.  AUnutt 
-*——«—  V.  Cologan 
■   ■  r.  Hardy 

Langston  tt,  Corney 
Langton  v.  Hughes 
Larkins  v.  Larkips 
Laroche  «.  Wakeman 
Laughwell  v.  Palmer 
Lauress,  hundred  of,  v. 

Lavabre  v.  Wilson 
Lavie  v.  Phillips       -  - 
Law  V.  Hodson 

».  Hollingsworth 

v.  Law 


170 

1115  n. 

267  n. 

950,971 

871  D- 

777 

64 
8-25^ 
1135 
501 


594 

95^ 

173 

6i 

954 

527 


Lee,  ».  Gansell 
V.  Huson 
w.  Muggeridge 
V.  Rid  ford 
r.  Rogers 
Leech  u.  Davys 
Leeds  r.  Burrows 

V.  Crompton 

— — —  V.  Lancashire 

■  ©.  Wright 
Leftley  v.  Mills 
Legatt  r.  ToUervey 
Leggev*  Gibson 
r.  Thorpe 


9n 

987 

56 

761 

99,  130 

553  n. 

71 

452 

365 

1183 

825,  345 

1003,3 

787  n. 

358 

541  n. 

533  n. 

115 

66 


Lawlor,   Lessee  of,  v.  Murrey 

683  n. 

Lawrence  c.  Hedgcr 
•«^-— *  t7.  Sydebotham 
I  f  •  Worral 


865 

879 
132  n. 
226 
653 
335 

1264  n. 

1266  n. 

1264n. 

401 

119^ 

526,7 
251 

109 

811,  812  n. 

276 

Leach  v,  Buchanan  356  n. 

Leadbeterc.Markland  139»  140 

Leader  v.  Moxon 
Leafe  v.  Box 
Leake  v.  Ld.  Pigot 
Leame  v.  Bray 
Leatham  v.  Terry 
Le  Bret  v.  PapUlon  128  n.,  144 
Le  Caux  v.  Eden  -  852 
Le  Cheminant  r.  Pearson  9l6 
Le  Cras  r.  Hughes  915 

Lee,  exp.  -  **5,  247 

V.  Arnold        -         462  n. 
r.  Ayrton  -  1^3 

V.  CUrke        *         844  n* 


Lawson  v.  Lamb 
■  ■  v»  Story 

M  V.  Weston 

Lawton  o.  Lawton 

.  f  v»  Salmon 

Lay  V.  Holock 
Layfield  v.  Cowper 
Layng  «.  Paine 
Lay  ton  exp. 
Lea  V.  Exelby 

•t?.  Libb 

v.  Minne 


136,  1052 

556 

85 

4l6,  419 

912 


Legh  V.  Legh 

V,  Lewis 

Leglise  v.  Champante 
Leicester  v.  Rose 

,  E.  of,  »•  Walter 

992  n« 
Leigh  V.  Kent  -  605 

-«»-.  V.  Monteiro  *  232 
Leighton ».  Do*  -  720 

Lemayne  v.  Stanley  810,  811 
Le  Mesurier  v.  Vaughan  875 
Lemon  v.  Dean  517  n. 

Lemprierev.  Pasley    212,  1281 
""    '  740  n. 

103 

595 

1281 

1053 

139  n. 

1241 

939 
lt)62n. 

185 
388 
353 
32 
90S 
629 

999 
1038 

647 

367  n. 

238  n. 

1045 

1156 

915>  91^ 
588 


Lemun  v.  Fooke 
Leneret  v.  Rivet         - 
Lenthal  v.  Lenthal 
Lenton  ».  Cook 
Lesslie  v.  Pounds 
Lethbridge  v.  Chapman 

■*-  V.  Winter 
Lethulier's  case 
Leveck  ».  Pollard 
Levi,  exp. 
Levy  V.  Waterhouse 

■        f?.  W^ilson 
Leward  tj.  Basely 
Lewin  v.  Suasso 
Lewis  V.  Cosgrave 

V.  Farrell 

V.  Fogg 

r.  Harris 

V.  Orde 

V.  Piercy 

V,  Price 

V.  Roberts 

tj.  Rucker 

V.  Wallis 


NAMES  OF  CASES. 


LexiDgton  V,  Clarke 
Ley  V.  Anderton 
Lickbarrowr.  Masoa 

UdgM  V,  Butler 

Liforcl's  case 

Lightly  o.  Cloustoa 

Liiiy's  cuse 

—  fj.  Come  - 

V,  Ewer 
V.  Hodges 


Lilwai  0.  Sma/lman 
Limland  v,  Stephens 
Lincolo  College,  case 
LiDcola's,  £.  of»  case 
lAndo  V,  Burgos 
*         r.  Unsworth 
Lindon  v.  Hooper 
Lingham  v.  Biggs 
Lingood  v,  Eade 
Liototii;.  Bartlet 
Lisoey  v.  Selby 
Littler  r.  Holland 
Littleton's  case 
Littleton  e.  Hibbins 
Livie  o.  Janson 
Lloyd  v«  Archbowie 

■  ■  ■■■«  V.  CoUett 
V.  Crispe 

—  ».  Johosott 

—  tj.  Lee 

—  t>.  Maund 

■  V,  Passiugham 

■  t?.  Rosbee 

r.  Tomkies 

Lock  tj.  Wright 
Lock  wood  r.  Stannard 


.789 

731 

304  n.« 

767,  1186 

411 

1038 

495 

617  n. 

938 

444 

996  n. 

1145  n. 

696 


830 

352 

.     341 

95 

201 

188  n. 

190  n«»  191 

623  D. 

504 

177 
739  n. 

9J6 

1062  n. 

170 

453 

6g 

52  n. 

132  n.,  134 

f4 

573  n. 

457 

480 
41 


Lockyer  v,  Offley  900,  903 

Loeschmanv.  Williams  1179n. 
Lofhouset).  Wharton  620 

London,  Bishop  of,  o.  Ffytche 

532  a. 
■   ■ ,  city  of,  v.  Goree        70 

,  Mayor  of,  ».  Cole     475 

Long  V.  Allen  ^^  n.,  969 

V.  Bailie  «  328 

V.  Duff  -  941  n. 

V.  Moore  -         302  n, 

Loogchamp  v.  Fish  820 

Lookupv.  Sir  T.  Frederick  60 1 
Loiaine  v#  Thomlinson         966 


Lord  V.  Honston  *         ^li 

Lotan  V.  Cross  •  421 

Lothian  v.  Henderson  944,945  n« 
Lougher  v.  Williams  459 

Lovelace  r.  Cocket  1 1 7 

■  t?,  Curry  856  n* 

'  r.  Reignolds        1118 
Lovfclepe^s  case         -  571 

Loveridge  v«  Botham  159 

Lovet  v.  Hawthorn  II64 

Lovett  V.  Hobbs  379  n. 

Lovill  V.  Manin  -         1268 

Lowev.  Harewood     ll60»  11 6? 
V.  JoUifFe  -  821 

r.  Peers  -•  446 

t?.  Waller  305,  370 

Low  field  V.  Bancroft        985  o. 
Lowndes  t).  Lewis 
Lowry  t>.  Bourdieu 


Lubbock  V.  Potts 
Lucas  V.  Haynes 
I^ucena  r.  Craufurd 
Lucy  D.  Leviugton 
Ludford  v.  Barber 
Lugg  V.  Lugg 
Lumley  v.  Hodgsoo 
■  ■   ».  Palmer 


834,  5  n. 

87,  92  n., 

94»  971 

94 

33  In. 

956,958 

460 

4OT 

897*  8  o. 

1^95 

311,326  m 

328  n. 


Lundie  v.  Robertson  58,  323 
Lungwort hy  v.  Hockmore  26S 
Luni]  V.  Dodson  •  726 

Luther  v.  Kidby  829  nu 

Lutwich  v.  Mitton  1223 

Lynall  v.  Longbothom         1301 
Lynbury  v.  Weightman    240  n 
Lynch  v.  Dalzell 
Lynn  o.  Bruce 

«.  Moody 

Lyon  V.  Mills 
9.  Sundius 


978 

118  n. 

^&9  1224 

389 

352 


M. 


Maans  v.  Henderson  1280 

Maberley  v,  Robins  171 

M'AUester  v.  Haden  1301  n« 
M^ Andrew  v.  Bell  932,  959  n. 
Macarty  v.  Barrow  329  n. 

M*Carthy  V.  Abel        -•        91i 


NAMES  Of  CASES. 


M*Combie  ».  Davies       7^3  n., 

1267 
M*ConneU  v.  Hector  888  n. 
M'Culloch  V.  Roy.  Ex.  Ass. 

Co.  -  965 

McDonald  V*  Bovington  349 
M^Dougall  V.  Claridge  984 
Macdouglet?.  Roy.  Ex.  Ass. 

Co.  -  882 

Macdowall  v.  Eraser  930 

Macev.  Cadell  1 98,  203,  205  n. 
Macfadzen  o.  Olivant  1 4, 38 
Machell  V,  Nevinson  1025 

M'lleham  9.  Smith  1 134 

IVfackaller  v.  Todderick  60 

Mackenzie  v«  Scott  7^3  n. 

M aclellan  v.  Howard  1 48 

Macleod  v.  Snee  -  293 

M'Manus  v.  Crickett  1036 

M' Masters  v.  Schoolbred  908  n. 
M«Neil  V.  Perehard  598 

M'Quillin  e.  Cox  ^  511 
Madden  v.  Kempster  1281  n. 
Maddon  v.  White  668 

Maddox  V.  Miller  -  124 
Ma^gs  V.  Ellis  -  605 

Mainwaring  v.  Newman  375 
■  ■  V.  Sands  260 

Mair  V.  Glennie        -  1312 

Mattland  v.  Goldney  1 161,1 166 
Mallet  V.  Thompson  349 

Mallocke  v.  Eastly  1228 

Manby  r.  Scott  125, 258,  264 
Manhood  v.  Crick  -  117 
Mannv.  BarreU         -  1040 

n  9  Forrester  1280 

V.  Shepherd  245 

Manners  9.  f.  «.  Postan  515  n. 
Manning  r.  Gist  -  940 

.  V.  Newnham  882 

Mansfield  c.  Clarke  1 194 

Mantell  v.  Paine  -  11 93 
Mantle  v.  Wellington  681 

Mantou  v.  Moore  I93>  4,  21 1  n. 
Mapes  V.  Sidney  -  49 

yMarch  V.  Culpepper  46 

-~^ —  E.  of,  v«  Pigot        1296 

r-tJ.  Ward  -  368 

Market  V.  Johnson  4  n. 

Marks  r.  Upton  •  50i> 

MarLow  v.  Pitiield  135  n. 


Marpole  v.  Basnet  664 

Marriner  17.  Barret  12S6 

Marriott  v.  Hampton  79 

Marrow  r.  Turpi n  580 

Marsden  v.  Reid 

878,  931  n.,  962 
Marsh  exp.  -  205 
V.  Brace          -           580 

■  V,  Chambers  242 

—  ©.  Hutchinsou   268,270 
r.  Robinson  959 

■  V,  Vaughan  993 
Marshall  v.  Birkenshaw  49 

r.  Parker       892»  913 

— —  ».  Poole  360  n. 

^  p.  Riggs  -        31 

V.  Rutton  267 

Marshalsea  case  -  854 

Marsham  v»  Gibbs  1 1 4 

Marson  v.  Petit        -         302  n* 
Martin  r.  Blithman    '  60 

— —  V.  Chauntry  365 

r'      ».  Davis  -  689 

^.  O'Hara        -         251 

— —  V,  Jenkins  1074 

■  t),  Kesterton        1233  n. 
— —  V.  Nutkin  1047 

■'  V.  Smith  *  108 

— —  t).  Strachah  660 

■  '   ■        V.  Vallance  1 25 1 

^».  Winder  159 

'    «       V.  Wyvil  -  129 

Martindale  «.  Fisher  1 13 

Martini  t?.  Coles         -  763 

Mason  v.  Flunt    314  n.,  317  n- 
■ '  ■  V.  Nichols  57 1 

'  V.  Rumsey  289 

— — —  V.  Sainsbury  979  »• 

— -—  r.  Skurray    880  n.,  882 

V.  Welland  1 28? 

Massey  v.  Johnson  860 

— — ,  Lessee  of,  v*  Touch- 
stone -  -  660  n. 
Master,  &:c.  of  Gunmakers  «• 
Fell  -  •  521  n. 
Master  v.  Miller  -  300 
— —  w.  Winter  247 
Matson  v,  Wharam  788 
Matthew  r.  Hasbal             658  n. 

r.  Port        -  711 

Matthews  v.  Cary  36,  86 1 


NAMES  OF  CASES. 


Matthews  r.  Haydon  1034 

■..  v«  Holiings  84  n. 

r-  V.  Phillips  137 

■ ».  Spicer        -       100 
I  V.  West  Middle- 

sex Water- works  Com- 
pany -  -  1036 
Matures  v«  Westwood  46^  n. 
Maughan  q.  t.  o.  Walker  6o^  n. 
Maundrell  v.  Kennett  359>  377 
Maunsell  v.  Ld.  Massareene  355 
Maving  v.  Todd  378,  38^ 
Mawbrev  r.  Cunningham     787 

577 
]063  n. 

397,  8 
1134 
1050 
1311 

467 

186  n. 

944 

439 

5«5 

240 

988  n. 

612,614, 

616,617 

334 

175 

40 

523  n. 

623 

a47 

906,  949, 

953 

874 

404  n., 

407*  413 

514 

225 

927 

1285 

251 

717 
683 

637 
76 


Mawle  17.  CacyfFyr 
Mawman  v.  Gillett 
Max  t7.  Roberts 
May  V,  Proby 
Mayes  v.  Willett 
Mayhew  «•  Locke 
Mayho  o.  Buckhurst 
Maylin  v,  Eyioe 
Mayne  v.  Walter 
Mayor  v.  Steward 
Mazzinghi  p.  Stephenson 
Mead  V,  Braham 
Mead  v.  Daubigny 
r.  Robinson 


V.  Young 


Mear  exp. 
Mears  v.  Greenaway 
Mease  v.  Mease 
Medina  v.  Stoughton 
Medlicot's  case 
Mellish  «•  Andrews 


V.  Bell 


Mellor  r,  Spateman 

Memot  V.  Bates 
Menham  v.  Edmonsoii 
Mennett  v,  Bonham 
Mercer  r.  Jones 
■  w.  Wise 


Meredith  v.  Hand 
Merrel  v.  Smith 
Merril  v.  Josselyn 
Merry  weather  ».  Nixan 
Mersey  and   Irwell    Navigation 
V.  Douglas  -  1053 

Mesnard  v.  Aldridge         628  n* 


Messenger  r.  Armstrong  676  n. 
■    V,  Robson  604 

Messing  0.  Kemble  1224 

Mestaer  e.  Atkins      1 137,  1280 
Metcalf  s  case  -  5, 7 

'  V,  Markham  984 

■■   ■  ■  r.  Roe     -     663,  4  n. 

Methold,  Lessee  of,  v.  Noright 

685 
Meyer  v.  Everth 

■  t?.  Gregson 
— — —  V,  Sharpe 
Meymot  exp. 
Michael  v.  Alestree 
Michel  1  ».  Neale 
Middleraore  v.  Cvoodall 
Middleton  r.  Brewer 

■  V.  Crofts 
^         V.  Fowler 

■  17.  Price 


626  n. 

966 

1058 

172  n. 

1036 

30  n. 

501 

785  n. 

724  n. 

378  n. 
862 
878 
464 
545 


Middlewood  v.  B lakes 
Midgley  r.  Lovelace 
Mil  bourn  v.  Ewart 

— : —  V.  Reade        40,  1249 

Miles  V,  Sheward        -  102 

—  V,  Williams  282 

Mil  ford  o.  Mayor  329 

Miiier  v.  Arts      88  n.,  1 15,  128 

1035 

335 

159  n. 

236 

1178 

1289 

907 

636 

177  n. 


- 17,  Falconer 
- 17.  Race 


- 17.  Towers    '    • 
- 17.  Whettenbury 


Mills  17.  Ball 

17.  Bottomley 

17.  Fletcher 

r.  Graham 

17.  Hughes 

17.  Milles       513  n.,  993,  4 


Milnerv.  Crowdall 
— — 17.  Milnes 
Mil  ward  r.  Cafiin 

17.  Temple 

Mines  t7.  Sculthorpe 
Mitchell  17.  Cockbume 

».  Edie 

— -i- 17.  Milbank 

17.  Oldfield 

«•  Reynolds 

17.  Tarbutt 

17.  Walker 


156 

273  n. 

858  n. 

515  n. 

73 

65 

906 

39 

1278 

521 

397,  1035 

1193 


Mitchinson  v.  Hewson 


280 


NAMES  OF  CASES. 


Moffatt  V.  Van  MiUingen     375 
Mo^dara  v.  Holt  350 

IVl  og g  ridge  V.  Jonee  1 6 1 

Moir  v.  Munday  655  n. 

—  V,  Roy.  Exch.  Au.      937 
Mollettv.  Brayne  1289 

Molton  V,  Cheeseley         840  n. 
Moneux  v.  Goreham  1262 

Money ».  Leach         -       858  n. 
Monk  r.  Butler         -  710 

——  r.  Cooper     435»  437  »• 
Monprivatt  v.  Smith  1 239 

Montague  ««  Ld.  Sandwich  1 27tf 
Montgomery  «•  Egginton    889* 

890 


Moody  V.  Surridge 
Moort?.  Bowmaker 
V.  Jones 
V.  Meagher 
V.  Pain 
«•  Pyrke 
t>*  Reynolds 
V.  Shutter 
«•  Tburaden 
c.  Vanlute 
».  Wilson 
V.  Withy 
Moravia  v.  Sloper 
Morck  V,  Abel 
Morden  v.  Knight 
More  V.  Manning 
Moreland  v.  Bennett 


880  n. 

1182 

475 

1160 

363 

75 

594 

994 

681 

365 

395 

314 

862,  863  n. 

94 

1193 

332  n. 

539  n. 


Moreton's  case  745>  1209 
Morgan  V.  Edwards  1310 
C.Griffith  1 1 00,  n.  1 1 0 1  n. 


r.  Horseman 


390  n., 
192 
998 

115  n. 

I6l  n. 

449  n. 


'  «.  Hughes 

■  w.  Painter 
'  o.  Richardson 

p.  Slaughter 
Morice  v.  Bank  of  England 

740  n.,  754 

Morley  v.  Gaisford  1035 

V.  Strombom  106 1 

Morning  v,  Knopp  536  n. 

Monres  t>.  Barry         -.  71 7 

Marrice  v.  Dilian        -  940 

■  V.  Lea           -  363 
Morris  o.  Chapman  60 

■  ■  ■■  ■      V.  Martin         •  260 


Morris  v.  Miller 
— —  tj.  Norfolk 
V.  Rees 


15 
281 
555 
1002 


Morrison  v.  Kelly 

Morse  «•  James     862  n.,  863  n. 

r.  pluc  -  378 


no 

-      79  n. 

901 

225,  1141 

646,  65 1  n. 

219,  247 

851 


Morton*.  Lamb 
Mosfs  r.  Macferlan 
Moss  t*.  Bvrom 

V,  Charnock 

I?.  Gallimore 

V,  Smith 
Mostyn  r.  Fabri^as 
Motteux  v.  Lond.  Ass.    871  n., 

951 
Moule,  exp. 
IVfoulton  V.  Clapham 
Mounson  v.  Redshaw 
Mountford  v,  (libson 
Mouys  «.  Leake 
Mowbray  ».  Fleming 
Moxon  V,  Atkins 
Moyle  r.  Ewer 


175 
983 
1128  n. 
736 
448 
159  n. 

935 
1209>  1210, 
1211 


Moyser  r.  Gray 
Muck  low  t).  Mangles 
— —  t).  May    . 

■  r.  St-  George 

Muilman  v.  D'Eguino 
Muller  ».  Moss 
Mullett  V.  Hulton 
Mure  V.  Kaye 
Murphy  V.  Fitzgerald 
Murray  exp. 

V.  Kelly 

■    ■  V.  Somernlle 
•  t?.  Wilson 

MuBcot  V.  Ballet 
Musgrave  v.  Cave 
'■  t>.  Nevinson 

Mussen  v.  Price 


N. 


1102 

1258 

185 

58 

320 

216 

989 
865 
864 
765 
1297 
1065 

571 

477 

403,  406 

1025 
71 


Nadin  r.  Battie  591  n. 

Nagle  V.  Edwards  1202 

Naish  V.  Tatlock       1287f  1390 
Nantes  v,  Thompson        920  n., 

957  n. 
Nashv.Turoer       -       707  «• 


NAMES  OF  CASES. 


Nathan «.  Giles  -         115 

Naylor  v.  Mangles  393  n.,  1^79 
Neale  V.  Sheffield  518 

Nedham's  case  •  726 

Nediiff  v.  Hogan        -  147 

"Needier  v.  Guest         -         478 
Nelson  v.  Garforth  l60  n. 

Nelthorpe  v.  Dorrington   1 1 5  n« 
■  V*  Farrington       1 273 
Nerot  V.  Wallace        45,  54,  64 
Nesbitt  v»  Lushington  88 1 , 

-       898 
Nevison  v.  Whitley  534 

Newby  v.  Read         892»  9«2  n. 
Newcomb  t?.  Harvey     573,  640, 

647 
Newman  v,  Anderton 
— — —  ».  Fauci tt 
'  t;.  Hohhnyfast 

».  Morgan 


Newmarch  v.  Clay 
Newport  t?.  Godfrey 
New  so  m  v*  Thornton 
Newton  r.  Chantler 
■        V.  Hatter 


V,  lrii<g 


Niblet  v.  Smith 
Nichol's  case 
Nicholls  t;.  Bowes 
Nicholson  «.  Chapman 

t?.  Gouthit 

■         V,  Mounsey 
■I    I       —  V.  Willan 


1121 
555 
664 

1050 

127 

740  n. 

763 

191,2 

274 

177 
1096 

537  n. 

376 

1278 

376 

1037 
384,  5 
1285 


Nicoll  V.  Glennie 
Nightingale  v.  Bridges    1273  n 


t>.  Oevisme 
V.  Stockdale 


Nixon  V,  Jenkins 
Noble  V.  King 
No«^l  V.  Cooper 
—  V.  Nelson 
Noke  ».  In<'httni 
Nokes'd  cast; 

■  V.  Awdor 


98 
983 
1283 
456 
550 
760 
235 
442 

4f)7 
555 


Norcroft  v.  Matthews 

Norfolk,  D.  of,  t?.  Alderton  1154 

^  r.  Elliott  548  n. 

Norman  v.  Cole         -  92  n. 

Northampton,  Mayor,  &c.  of,  «. 

Ward         -  -  1^20 

Northcote  v.  Underbill         447 


Northeron  v.  Bowler  79t 

Northey  r.  Field  -  II76 
North  umberland,  D.  of,  v.  Ward 

Errington  -         -         428 

Norton ».  Clarke        -        1192 

■  V.  Jason  -     1039  n. 

,ii  v.  Shakespeare  241 

"  v»  Syms  -         525 

Norwich,  Mayor  of,  «•  Swana 

1220 
Norwood «.  Rede  -  749 
.i— — —  V.  Stevenson  281 

Nose  V*  Bacon  "•  519 

Nottingham,  case  of  the  town 

of,        -        -  -      1015 

Nunn  V.  Wilsmore  756  n. 

Nurse  U.Craig  -  262 

Nutt  0.  Bourdieu  -  902,  3 
Nutting  V.  Jackson  858  n. 

O- 


Oakapple  d.  Green  ».  Copont 

672,  S 

Oates  V.  Brydon 
«•  Machen 


Obrian  v.  Ramm 

Ockenden,  exp. 

Oddy  V.  Bovill 

Offlcy  V.  Offley 

Ogle  t).  Barnes  • 

O'Keeffe  v.  Dunn 

Oldershaw  v.  Thoinpeon 

Oldman  v.  Bewkke 

Olivant  t?.  Perineau 

Olive  t;.  Smitii 

Oliver  r.  Thomas,  Ld.  Raym.2., 

165 
■  V.  Thomas,  3  Lev*  367., 

131 


GG6  n* 
600  n. 

2et 
1277 

948 
738  n. 
419 
319 
502 

978 
1286 

242 


Omichund  »•  Barker 
Onions  r.  Tyrer 
Onslow  t).  Home 
Oom  V.  Bruce 
V.  Taylor 


Oppenheim  t\  Riisael 

Orby  r.  Hales 

Ord  c.  Fenwick 

—  V.  Portal 

Ormond,  D.  of,  v.  Bierly   1109 


Bid 

822,  3 

1.15a- 

95,971 

393 

58» 

747.  8 
376 


NAMES  OF  CASES, 


Orr  19.  Maginnis        -  321 

Osborn  v.  Gough        -  856  n. 

»■            V.  Noad        -  374 

17.  Walleeden  279 

Oswald  t>.  Legh         539  11.,  540 

Oswelli;.  Vigne          -  948 
Oughterlony  v.  Easterby      243 

Ougier  v.  Jennings  935 

Outhwaite  v.  Luntley  303 

Outram  w.  Morewood  1235 

Overbury  v,  Overbury  827 

Owen  v»  Nail             -  551 

■  V.  Wolley        -  132  n. 

Owenson  «.  Morse        -  72  n. 
Oxlq/  V.  Flower      849,  850,  867 

—  17.  Watts         -  1238 

Ozard ».  Darnford        -  26l 


P. 

Packer  v.  Gillies 
Page  V.  Creed 
»   ■  ■  17.  Fry 

■  t).  Howard 
Paget  t?.  Gee 
Pain  V.  Nichols 
■■        V,  Partrich 

■  17.  Porter 
Palgrave  v.  Windham 
Palmer  t7  Edwards 

V,  Ekins  ^ 

17.  Fletcher 

V.  Lawson 

V.  Moxon 

Palmerston,  Ld.,   v, 

Pannel  v.  Fenn 
PaniOH  V,  Marshall 
Paradine  t7«  Jane 
Paramour  t7.  Johnson 
Parke  v.  EHason 

■  V,  Mears 
Parker  v.  Gordon 

■  V.  Hoskins 

■  t7.  Iron  field 

17.  Langley 

17.  Manning 


17.  Mellor 
r.  Moor 


1268 

40 

•  960 

1248  n. 

U97 

1192 

1048 

994 

745 

450,  473 

495,  6 

1045  n. 

749,  754 

1141 

Copeland 

687  n. 

729 

999  n. 

435 

US 

207 
515 

317 

515 

-      14 

99^y  999 
225,  251, 

496 
1123 
1133 


Parker  v.  Norton 

If.  Patrick 

— ^— —  »•  Staniland 
t?.  Tanswell 


336, 1276 

1269 

795 

31 

929 


Parkin  t?.  Dick 
Parkinson  t?.  Lee      625,  626  n. 
Parmeter  17.  Cousins  954 

Parminter  t7.  Symons  318 

Parr  17.  Eliason  306,  535  D. 

Parrat  v.  Carpenter  1 1 56  n. 

Par  roll  t7.  Fishwick 
Parrot ».  Mumford 
Parsons  v.  Coward 

■  t7«  Crosley 

■  17.  King        - 
■  17.  Scott 

t7.  Thompson 


Partridge  t7.  Ball 
— ^— —  17.  Whiston 
Pasiey  t7.  Freeman 


996  n. 

853 

542  n. 

1065 

602 

910 

62 

683 

533  a. 

623, 4  n. 

632 

Pasmore  v.  North        -  300 

Patersonv.  Gandasequi  766 
—— —  t7.  Hardacre  336 

17.  Tash         -  763 

Patman  v,  Yaughan  174 

Paton  V.  Winter        -  303 

Patrick  v,  Greenway  41 1 

17.  Johnson        -         863 

Patterson  t7.  Scott  577 

Pattison  t7.  Prowse  1103  n. 

Paw^ling  V.  Ludlow  557 

Pawly  t7.  Holly         -  637 

Pawson  17.  Watson  -  93 1  n. 
Paxton  t7.  Popham  523  n*,  524 
Payne  v.  Bacomb  «  69 

t7.  Cave         -  165 

Powlett  1208 

629 


\ 


t7. 


17.  W^hale 


Paynter  r.  Walker    273  n.,  547 
Peaceable  «.  Read         666^  703 
■    v".  Troublesome 

684  n. 
Peacock  V.  Peacock,  Cro.  Eliz., 

37 
— — —  t7.  Peacock,  2  Camp., 

1056 
— — —  V.  Rhodes 


Peake  t7.  Tucker 
Pearce  t7.  Hooper 
m  ■       ■■■  17.  Rogers 


307,  337 

111 
965  n. 

1034 


NAMES  OF  CASES. 


Pearson  r.  Garrett 

■  V.  Henry 
■  ».  Roberts 


Peaselie*s  case 
Peddell  V.  Kiddle 
Peel  V.  Capel 
—  V.  CarlioL 
Peers  r.  Henriques 
Pellet  V.  Henworth 
Pemberton  v.  Shelton 
Pendock  ».  Mackinder 
Pendrell  v.  Pendrell 
Penfold  t>.  Westcote 
Penny  ».  Harvey 
V.  Porter 


364  n. 
743 
857  n. 
706 
1253 
531 9  532  n. 
531 


Phyn  v.  Roy.  Ex,  Ass.  Compl 

908 
Pi  card  r.  Brown 
Pickard  v,  Bankes 
Pickering  v.  Busk 

■  V,  Dow  son 
V.  Truste 


Penruddock's  case 
Penson  v.  Lee 
Penton  o.  Robart 

Pepys  t?.  Low 
Perkinv.  Cutters*  Comp 
Perkinson  «.  Gilford 
Perry  v,  Diggs 

■  ».  Edwards         - 
—  V,  Jackson 
Peter  v,  Compton 

■  V,  Hey  ward 
Peters  v.  Anderson 

V.  Mills 

Petrie  v.  Hannay 


4  n. 

1210 

1214 

816 

708 

1164 

603  n. 

101 

1044,  1053 

971 

1265, 

1266  n. 

226 

1084 

750 

1275 

458 

141 

798 

637 

127 

706 

308  n., 

747  n. 

6l1  n«9  6l3 

116 


Pickersgill  v.  Palmer 
Pie's  case 
Pierson  v,  Dunlop 

D.  Hutchinson 

Pieschel  r.  Allnut 
Piggot  V.  Palmer 
Pigott's  case 

V,  Dunn 

V,  Heron 

Pike  t).  Bradbury 
Pilchard  v.  Kingston 
Pillans  V.  Van  Mierop 
Pinchon's  case 
Pincombe  v.  Rudge 
Pindar  v.  Ainsley 

V.  Wadsworth 


753^758 

98 

764 

626  n« 

1286  n. 

860  n* 

606 

318 

328 

929 
696 

499,517 
385  n. 

1207 

820  n* 

103 

314 

749 

441 

437  n* 

411 


Pin  horn  »•  Tuckington 
Pinkerton  v.  Marshall 
Pinkney  v,  Collins 
V.  Hall 


V.  White 
Peytoe's  case 
Pfiel  V.  Vanbatenberg 
Philips  V.  Astling 
'  ».  Berryman 

■  V.  Biron 
— — —  V4  Cockayne 

■  ■    V,  Dicas 

■  ■  V,  Echard 
— ^—  V.  Fielding 

■  ©•  Fowler 
p.  Hunter 

■  t\  Jansen 
■-  V.  Kettle 

— ^—  ©.  Philips 

V.  Price     1 100  n.,  1 101 

Philipson  v.  Chase  l6l 

Phillimore  v,  Barry  808,  1 258 
Philliskirk  tj.  Pluckwell  278 
Philpot  ».  Corden  237 

■■  r,  Hoare  45 1  n. 

-     '       V.  Wallet        -        795 
Vol.  I.  d 


Pinnel's  case 
Piper  «.  Dennis 
Pitcher  ».  Bailey 
—  «.  Martin 
u.  Toovey 


127 
341 
655 
862 
306 
238 
753 
108 

617 

80  n. 

989 
1210,1211 

551 


361 
222 
984 
289 

519 
1079 
65,  76,  591 
232 
470 
152 

499 

518 

473,  500 

147 

422 

69 


Pitfield  V.  Morey 
Pitt  t>.  Green 

V,  Smith 

V.  Russell 
Pitts  u.  Carpenter 
—  t?.  Gaince 
Plaistow  V,  Van  Uxem 
Planche  v.  Fletcher        878,  928 
Plasket  V.  Beebey  569 

Pleasant  <i/Hayton  v«   Benson 

674 
Plumer  t?.  Marchant  759 

Plummer.v.  Whitchcott  585  n. 
Plunkeit  v.  Cobhett  986  n.,  988 
Pocock  V,  Eustace 
Pole  V,  Harrobin 
Pollard  V.  I&U 

»,  Evans 

V,  Herries 


Poly  blank  v.  Hawkins 
Pomfret  v,  Ricroft 


1294 
524 
944 

994 
362  n« 

477 
432  n. 


NAMES  OF  CASES. 


Pond  t;.  King  •  894 

— —  t?.  Underwood  730 

Pool  V.  Bousfield  •  63 

Poole  V.  Longueville        641  n. 
Pope ».  Davis  -  650 

PopplewcU  V.  Wilson  363 

Pordager.  Cole        433,  481  n. 

175 

1201 

1130 

505 

360d. 

482 

434 

1064 

683  n., 

illOn. 

842 

859  n. 

1039 

241 

'      3^3 

ms 

594  n. 


Port  V.  Turton 
Porter  v.  Bathurst 

■ '  ».  Gray 
V.  Harris 

■  t*.  Palsgrave 
-  V.  Shepherd 

•  ©.  Sweetnam 
Porthouse  v,  Parker 
Portman  v,  Morgan 


V.  Okeden 


Postlethwaite  V.  Gibsob 
— — —  V.  Parkes 
Potter  V.  Brown 
■  ■     -  t?.  Ravworth 


Potts  w.  Bell 

Poulter  V.  Greenwood 

— ^  V.  Killingbeck  796,799 

Poul'iney  v.  Holmes  450  n« 

Powell  w.  Divett  80/  n, 

tj.  DufF        -  557 

'  V.  Edmunds  '  l65 

V.Jones         -  316 

v.  Killick  645  n. 

1?.  The  King  1078 

V.  Layton         -  397 

■■             r.  Milbank  78 

».  Monnier  312 

Power  d»  Boyce  v,  Rowe  682  n. 

96,629 

104 

52 

570 

997  n.,  99s 

169 

1129 

639 

277 

873 


r.  Wt'lls 


Haa^ger 


Powle  V, 

Powley  V.  W'alker 
PoTon  V,  Smart 
Poynton  v,  Forster 
Pratt  V.  Ellis 
—  w.  Rutleis 

V,  Steam 

v,  Taylor 

Pray  t'.  Edie 
Precious  «.  Abel 


1033 

Preist  V.  Wood  664,  1 1 89 

Prenson  v.  Sone  -  704' 

Prcsji^rave  v.  Saunders  1 123 

Preston  v.  Christmas  47  n., 

518,519 
Price  V.  Bell  -  944 


Price  t>.  Crofts 

V.  Fletcher 

V.  Harwood 

V.  Hill 

V.  Jen  kings 

V,  Messenger 

V.  Mitchell 

V.  Neale 

tj.  Nixon 

V.  Noble 

Prickett  exp. 

V.  Down 

Priestly  r.  Hughes 
Prince  v,  Blackburoe 

J?.  Nicholson 

Pring  V,  Henley 
Prior  V.  Moore 
Probart  o.  K  nouth 
Procter  c.  Burdet 
Puckford  V,  Maxwell 
Puckle  »•  Moor 
Puget  de  Bras  v.  Forbes 
Pugh  r.  Curgenven 
Pullen  r.  Palmer 
Purcell  V.  Macnamara 


994 
476  n. 

850 

99 
1162 

859  n* 

376 

98,  356  n. 

247 

77  n. 

157n. 

217 

20 

515 

1 29,  755 

11)9 

154 

125  D. 

477 

72  n. 

130 

304 

610  n. 

1275  n. 

995y 

1003 
Pure  (/.  Withers©.  Sturdy  690 
Purset  V.  Hutchings  37 

Purslow's  case  -  698  n* 
Purton  17.  Honnor  -  ggg 
Pye  V.  Pleydell         -  126I 

Pvnev.Dor  •  1256 


Quantock  v.  England 
Quarles  v.  Searle 
Queen  v,  Blagden 
— —  «?.  Daniel 
■  V,  Murrey 

Quick  v.  Staines 


R« 


247 
lllU 

1096 

1038 
708 
730 


Rabies  t;.  Sikes  -  6i^ 

Radford  q.  t.  r.  Mcintosh 

1212  n. 
Raikes  v.  Poreau  1 8 1  n. 

Raine  v.  Bell  -  953 

Ramsbottoni  v.  Lewis  290 

Ramtden  V.  Jackson  741 


NAMES  OF  CASES. 


Ramsey  v.  Atkinson  QQ 

Randall  v.  Cockrau  gi2 

Rankin  ».  Horner         -         25? 
Rann  v.  Hughes      45,  751,  785 

316 


Rex  V,  Ashton 


V,  Autridge 


RapelT.  Birkbeck 
Rashieigh  v,  Salmon 
Ratchford  r.  Meadows 
RatclifFe  v.  Burton 

■  V,  Chapman 
■  V.  Pemberton 
'                 t>,  Shoolbred 
Raven  r.  Stockdale 
Rawlins  v.  Dan  vers 
V.  Vandyke 


».  Vincent 


Rawiinson  v.  Shaw 
Rawson  V,  Johnson 
Ray  V,  Clerk 
Raynay  v\  Alexander 
Read's  case 
Read  v,  Allen 

V.  Brookman  475  n.,  1241 


355 

lUO 

1238 

715 

505 

930 

553  n. 

557 

9^1  n., 

263  n.,  266 

477 
542  n. 

Ill 

706 

106 

735 

66l  n. 


V,  Nash 
r.  Sowerby 


Reading  v.  Royston 
Reason  v.  Lisle 
Rede  v.  Berelocke 
Redman  v,  London 
Redpath  r.  Roberts 
Redridge  v.  Palmer 
Redshaw  v,  Hestber 
Reed  v.  Darby 
—  r.  Passer 
■         V,  P helps 
Rees  r.  Abbott 
r.  M.  of  Headfort 


790 
237,  239 
703 
845 
755 
950 
1289 
1253 
567  n. 
1269 
24 
840  n. 

369 

304, 

336 

517  n. 

1127  n. 

6 

1245 


r.  Mansell 

o.  Morgan 
Reeves  v.  Gibson 
Reignolds  ».  Edwards 
Remington  t.  Stevens   1 46,  547 
Rench  t?.  Bretton*        -  551 

Renew  r.  Axton  131,  286 

Renoulds  v.  Green  1 193 

Renvtn  v,  Watkin         -         645 
Rex  v.  Ld.  Abingdon       983  n. 

V,  Mayor  of  Abingdon 

1017  n.,  1028 

r.  Almon  -  937     ■ 

r.  Amery  -  1079     ■ 

d2 


1013 
1086 
r.  Bankes  -.         IOO9 

V.  Bedall  'I  708 

r.  Bedford,  Corpora- 
tion of,  -  1012 
-^-  V,  Bdlringer      1078,  1082 
—  V,  Benn^t         -         IO70 
V.  Berrf            -          1 1 66 

-  t?.  Bettesworth  1013,  101 81 

-  r.  Biddle  *  1093 

-  i;«  Billingshurst  18 

-  V.  Bingham       78  n.,  1073 

-  9.  Bird  1081,  1084 

-  r.  Dr.  Bland  10 19 

-  t7.  Bossiney,  Mayor  of, 

1009 

-V.  Boyles        -  1072 

-i?.  Brampton  15, 23  n. 

V,  Bridge  •  1076 

-^  p.  Bristol  Dock  Com- 
pany -  1015 
V.  Brooke  -  1068 
V.  Brown  -  1074 
t7.  Bujier  -  1012 
f!^  Bullock  219,251 
V.  Burton  on  Trent  18 
r.  Cambridge,  Mayor 
of,  4  Burr.           -             1009 

V.  Cambridge,  Mayor 
of,  2T.  R.  -  1026 

r.  Cambridge^  Mayor 
ofy  -  1083 

».  Cambridge,  Univer- 
sity of,  -  1013 

—  t?,  Canterbury,  Abp. 

of,  y  1006,  1017 

—  V.  Carlisle,  Corpora- 
tion of,  -  1 025 

c.  Carmarthen,  Corpo- 
ration of,  .  10G9 
F.Carter             -  loil 

—  V.  Castell  -  817 

—  F.  St,  Chod^s,  Salopi 
Overseers  oft         -  1 0-2  7 

—  ».  Chalice  1027,  1029 

—  V.  Chalke  10'33,  10;i5 

—  p.  Chester,  Bishop  of, 

78,  1015,  1016 
r.  Chester,  City  ot,  10I8 
V.  Clarke,  8T.  R.  834  n. 
t'.  ■■   ,  2  East,       1093 


NAMES  OF  CASES. 


Rex  V.  Cog^n         ->         1014 
—  V.  Colchester,  Mayor 
of. 


- 

1009 

w.  Cole 

175 

17.  Courtenay 

1011,13, 

• 

1093 

V,  Creevey 

983  n. 

V.  Crosby 

817 

r.  Cudlipp 

1073 

V,  Cutbush 

1084 

V.  Dawbeny 

1067 

V.  Dawes 

1077 

—  v.  Dean  Inclosure, 
Commissioners  of,  1 0 1 6 

—  c.  Denbighshire^  Jus- 
tices of,  -  1014 

V,  Derby,  Mayor  of,   1021 
r.  Dersingham  407 

V.  St.  Devereux  21 

V.  The  Devises  1018 

—  V.  Doncasteff  Mayor^ 

Sfc.  of,  1020,  1,  2,  4,  6 

—  ».  Dover,  Mayor  of,   IOI9 

—  t7.  Earnshaw  844  n. 

—  t?.  Edmonton         -         20 
V.  Ely,  Bishop  of,      10I7f 

1019 
o.  England,  Bank  of,  101 6 
V,  Eriswell  -  71 2 

tj.  Exeter,  Mayor  of,  1 027 
V.  Faversham     1025,  1084 

.605 
15 
1068 
1014 
1093 
1012 
604,  5 
1024 
1073 


».  Ferris 

V,  Fielding 

V,  Filewood         * 

r.  Fisher 

V.  Francis  « 

v.  Gaborian 

r.  Galle 

v.  Gaskin 

V,  Goudge 

V.  Gram  pond.  Mayor 
of,  -  *  1080,  1082 

17.  Gray,  Mayor  of 
Ttntagel  -  1087 

—  t?.  Gray's  Inn  101 6 


r.  Grimes 
V.  Hart 
t7.  Hawkins 
t7.  Head 
t7.  Heaven 
t*.  Hebden 


1091 

991 

1075 

1081,  1084 

1023 

1089 


Rex  t7.  Hereford,  Mayor  of, 

1017 

r.  Hertford,  Mayor  of 

1068,  1070 
17.  Heydon  009  n. 

t7.  Hodnett  -  20 

t?.  Holt  .  989 

v.  Honiion^  Portreeve 

1086 


of. 


r.  Hombrook  989  n. 

t7.  Home  -  1 163 

17.  Hostmen  in  N.  upon  T. 

1085 
V.  Howell  -  1067, 8 
V,  Hughes  -  616  n. 
V.  HulstOD  -  1073 
t7.  Ipswich,  Bailiffs  of, 

1018 


t7.  Jar  vis 
V,  St,  John 
V.  Jordan 
r.  Jotham 
t7.  Kea 


844  n. 
1073 
1012 

1017 
708 


— 17.  King's  Clerey  Church- 
wardens of,  -  1013 
—  t7.  Kynasion   1082, 1 127  Q« 
-^  17.  Larwood         -         1079 
— 17.  Leicester,  Mayor^ 
&c  of,              -  1023 
— 17.  Lewis        -          llOOn. 
t7.  Liverpool                 1021 
— 17.  London,  Corporation 
oftheCityof,               1071,2 
'V.  Lovet          -           839  n. 

•  t7.  LufFe  -  708 
- 17.  Luffington         -        16 

•  17.  Lyme  Regis       1020,1, 

1026,7 
17.  Maiden         -  1020 

- 17.  Marsden      985  n.>  1070 
•V.  Mein  -  1073 

- 17.  Midhurst        -        1015 
■  17.  Miller  -  1082 

- 17.  Monkhouse  IO95  n« 

V.  Morpeth,  Bailiffs  of  1 0 1 3 


17.  Ld.  of  the  Manor 
ofHendon         -  1014 


17.  Morris 
17.  Mothersell 
17.  Myers 
17.  Nance 
17.  Newling 
».  Newsham 
17.  Northfield 


1083 
1086 
1133 
1009 

1077 
1009 
16  n. 


17.  Norwich^  Deanof^  1013 


NAMES  OF  CASES. 


Rex  r.  Norwich,  Mayor  of,  1017 

—  r.  Nottingham  1016 

r.  Nottingham,  Mayor, 

&c.  of,  lOUB,  1019,  1028 

—  p.  Oliver        -         1095  n. 

o.  Orfardf  Burgesses  of 

1009 
r.  Osborne         -  1 079 

V.  Oxford,  Bishqp  of,  1019 
V,  — — ,  Mayor  of,  1024 
r.  Parry  -  1075,6 

V.  Pasmore  1079»  1080 
V.  St.  Paul's,  Bedford, 

1295  n. 
V,  Peacock  -  1077 
V,  Peltier  -  987  n. 
V.  Pender  -  1092-3 
V.  Phillips  -         1083 

V.  Physicians,  College 


of 
r.  Pitt 
r.  Pole 
V,  Ponsonby 

r.  Reading 
n.  Rennett 


1016 

608  n. 

1007,8  n. 

1023,1070 

708 

1014,  1017 


t>.  Richardson,  1  Burr. 

1021,  1022  n, 
v»  Richardson,  9  East, 

1086 


r.  Rippon 
t).  Roberts 
V,  Rooke 
V.  Shepheid 
r.  Simpson 
V.  Smith 
r.  Sparrow 
».  Spencer 


1017»  1024 

986  n. 

708 

1067 
1006  n. 

1074 

1014 

1084  n. 


V.  Stafford,  Marq.  of  1015 
r.  Stafford,  Mayor  of 

1019.  1030 
V.  Startifant        -  16 1 

V.  Stephens  -  539  n. 
c.  Stokes        -  1078 

V.  Stone  668,  845,6 

V,  Tate  -  1073 

r.  Taunton  St.  James  1026 
V.  Taylor  -  8I6 

V.  Thetford,  Mayor, 

he.  of,  -  1009 

V.  Tidderley  1024 

V.  TintageU  Mayor  of  1009 
r.  Topham  -  990  n. 
V.  Trelawney  i069 


Rex  V.  Truebody  1023,  1025 
V.  Tucker  -  1083,4 
V.  Utiey  -  835 

o.  Varlo  -  1078 

V.  WakeEeld  1 190 

».  Wallis  -  1070 

».  Walter  -  989  n. 
».  Ward  -  10 Id 

V.  Warden  of  the  Fleet 

598 
».  Ward  roper  IO77 

V.  Warlow  IO69,  IO7O 

V.  Warren         -  1013 

V.  Wells,  Corporation 

of,  -  1023 

u.  Weobly  IOI6 

V.  Dr.  WhaJey  1016  n. 
V.  White  -  1011  n: 
V.  White,  Str.  1006  n. 
V.  White,  3  Camp.  99 1 
V.  Whitwell  1073 

».  Wigan  -  1017 

V.  Williams,  Sav.  R.  1020 
t7.  Williams,  I  Bl.  R. 

1068  n.,  1070 
r.  Wilton  -  1024 

V.  Windham  1013 

V,  Wright  -  983  n, 
V.  Wynne         -  IO69 

V.  York,  Archbp.  of,  1026 
©.  York,  Mayor  of, 

1019»  1026 

919 
948 

1254 

580 

304,  34  i 

416,421 

998 

112a 


Reyner  »•  Hall 

—  w.  Pearson 
Reynold  t^.  Edwards 
Reynolds  v.  Buckle 
■   ■  r.  Chettle 

■  ».  Clarke 
— —  ».  Kennedy 

■  V.'  Thorp 
Rhemes  u.  Humphreys  1275 
Rhind  v.  Wilkinson  920  n. 
Rhodes  v.  BuUard         -        432 

t>.  Gibbs         -         72  n. 

Ribbans  v.  Crickett  619 

Rice  V.  Shute  1 15  n.,  398 

Rich  D.  Frank  -  577 

t).  Kneeland         -         378 

V.  Parker  -  943 

V.  Topping  -  358 

Richards  v.  Acton        -      1 104 

■  V.  Barton  169 

■  ■  ■     p.  Cornforth        \\%\ 


NAMES  OF  CASES. 


Richards  v.  Holditch  1 293 

Kicliardsoiiy  exp.  238  n. 

V.  Atkinson      1266 

'  V.  Gofts         1 177  n. 
*■  w.  Langridge      667 

-^ r—  «.,Orford,  Mayor 

of,        -       773 
r«  Smith  633 


Richmond,  D.  of,  c.  Costelow 

1154 
Rick  ford  v.  Ridge  «  346 
Ridley  r.  Ta^  lor  -  290 
Ridout  V.  Brough  -  242 
Rig  V.  Wilmer  -  2^7 
Rigg  t%  Curgenven  617 
Right  d.  Lewis  v.  Beard  G80 
^  V,  Bawden  -  6/8 
—  V.  Cuthell         -         675 

*  ».  Darby       6C8,  C79  n. 
^— — —  w.  Price  810,  11  n. 
Ringstead  r.  Lady  Lanes- 
borough             -  267 

Rippon  r.  Norton  -  50 

Ritchie  t;.  ^kinson  490  n. 

Roach  V,  Wad  ham  469 

Robert  v.  Harnage  513 

Roberts  v.  Camden  1158,  1 164 
'  V.  Founereau  930 

■  V,  Herbert  599 

r.  Karr  -  1240 

■  V,  Malston         -  25 
1).  Peake          -          364 

*  q.  t.  r.  Withered  635 
>  V.  Wyatt  -  1 262 
Robertson  »•  French    8/7,  886, 

959.  1 283 

■  V.  Kensington  3 1 8 
>■    ■  v.  Liddell        179  n., 

381,  188 
— — — •-  V.  Powell  1 1 60  n. 
Robms  V*  Gibson.       •  345 

Robinson  v.  Bland       '     305  n. 

■  «.  Cheesewright  92" 
"  -  *  V,  Dunmore  383 
— —  V.  Hind  man          1032 

" t?.  Macdonnell      1 142 

'  V.  Nation  266 

'  r.  Taylor  556 

'"■■  r.  Touray875,886n., 

927 
Robson  r.  Bennett  342 

■■  ■  V.  Calze  -  238 

■  f.  Douglas  1115  n. 


Robson  V,  Eaton  -  78  n. 
Roche  vi  Campbell  352 

Rochtschilt  r.  Leibraan  140 
Rock  r.  Leighton  -  741 
Rockelley  ».  Godolphin,  757  n« 
Roderick  v.  Hovil  -  883 
Rodney  v.  Chambers  447 

"  V,  Strode  -  39 

Roe  d,  Bebee  v.  Parker  714 
d.  Berkeley,  E.  v.  Arch- 
bishop of  York  783 
-  </.  Brown  e.  Wilkinson  668 
d.Cromptonv.  Miu8hal677 
d.  Gilman  o.  Heyhoe  809 
d,  Goatly  ©.  Paine  678 
d.  Gregson  v.  Harrison  450 
d.  Hambrook  v.  Doe  685 
d,  Elenderson  r.  Charnock 

d.  Hunter  t\  Galliers  451  n. 
d,  Jefiereys  v.  Hicks  66 1  n. 
iL  Leake  v.  Doe  689 

d.  Raper  v.  Lonsdale    681 
d,  Reade  r.  Reade        660 
d.  Rochester,  D.  &  Ch. 
of,  i\  Pierce  -  667 

V,  Davies      -        690,  706 


v.  Power 
v»  Wiggs 


Roebuck  v.  Hamerton 
Rogers  V.  Allen 

-• r.  Benstead 

w.  Birkmire 

—  u.  Carter 
'  V,  Clifton 

■  t\  Cook 

V,  Davis 

r.  Imbleton 

■  r.  Lacy 

■  ■  t;.  May  hoe 

«.  May  lor 

w.  Payne 


718 
674 

1^299 
774 
413 

649 

840  n. 

1 166  n. 

747 

92  2  n. 

420 

1 1 47  n; 

572 

917 
493 


■  ■         V,  Reeves  548  n.,  549  n., 

550,  553  n. 

■  ■  ■  ■  r.  Stevens  58,  320 
Rohl  r.  Parr  -  892 
Roles  ».  Rose  well  560  n. 
Rolfe  r,  Nordin  .  152  n. 
Roileston  r.  Hibbert            1135 

V.  Smith  1 1 3(? 

Rollison  t).  Taylor  556 

Rolh  V.Rock  -  1218 

v,  Vatc  -  444 


NAMES  OF  CASES, 


Rondeau  r.  Wyatt 
Roop  V.  Scritch 
Roper  v.  Lloyd 
Roscow  r.  Hardy 
Rose  19.  Bowler 

V.  Bryant 

V.  Green 

V,  Miles 

Rosewell  o.  Prior  1046  n.»  1053 
Rosher  v.  Kieran  320  n. 

Ross  V.  Bradshaw 

V,  Hunter 

V.  Johnson 

r.  Noel 


801 

1252 

494 

did,  322 

751 

541  n. 

197 
1049 


977  n. 
901  n.»  903 

398»  1284 

281 

888»  897 

1119 
963 

787 

969 
1228  n. 


Rotch  V.  Edie 

Rotheram  v*  Green 

Rotheroe  v.  Elton 

Rothery  v.  Curry 

Rothwell  V.  Cooke 

Rough's  case 

Round  V.  Hope  &  Byde    183  n. 

Rouse  V.  Bardin  ->         1246 

V.  Pattersan  1102,3 

Routledge  v.  Burrell       475  n., 

935,  978 
Rowew.  Tutt«  -  861 

Rowland  r.  Veale  86l  n.,  863 
Royden.  r.  Batty  -  1286 
Royston  v,  Cordrye  677 

17.'  Eccleston  664 

Rucker  r.  Ansley  -  927 
— —  r.  Cammeyer  807  ii.,  808 

■  r.  Han  nay  -  133 
Rucker  c.  Lond.  Ass.  Com  p. 

893 

■  ■  v.  Palsgrave  914 
Rudd  V.  Birkenhead  136 
Rudder  t\  Price  512  n. 
Rugby  Charity,  Trustees  of, 

«-.  Merriweather  1240 

Rugg  r.  Minett        -  1260 

Ruishbrooke  v.  Pusanie  1246 
Rurosey  v.  George  248 

Rush  V.  Baker  225,  252 

Rushforth  v.  Hadfield  392 

Rushton  V.  Aspinall  342,  352 
Russel  V,  Boehm  •  96o 
— -^  V.  Come       -        274  n. 

».  Men  of  Devon     1049 

t?.  Langstaffe  343  n.,  363 

V.  Lee       1 19,  126,  536 

r.  Palmer         -         l62 
Russen  v.  Coleby        -         487 


Rustel  V.  Macquister        988  n. 
Rutland's,  Countess  of,  case 

1266 

V.  Rutland         744 

Ryal  ».  Rich  -  576 

V.  RoUe         198,  200,  201 

Ryall ».  Lai-kin  -  242 


S. 


Sabin  V.  De  Burgh  856  n. 

Sacheverill  r.  Porter      405,6  n. 
Sadlers*  Company  v.  Badcock 

957  n.,  973 
Sadler  v.  Evans       87  n.,  731  n. 


Saffin*8  case 
Safiyn  o.  Adams 
Salmon  v.  Bradshaw 
Salomons  v.  Nissen 
Saloucci  V.  Johnson  « 

t?.  Woodmass 
Salter  v.  Codbold 
Salvin  •.  James 
Samford  t>,  Cutcliffe 
Sammell  v.  Wright 
Samuel  v.  Evans 

V.  Payne 

Sanders  t?.  Sand  ford 
Sanderson  v.  Bowes 

V.  Brignall 


Sandford  v.  Rogers 

Sandom  r.  Bourn 

Sands  v.  Child 

—  t;.  Trevilian 

Sapsford  v,  Fletcher 

Sarell  v.  Wine 

Sarratt «.  Austin 

Sarsheld  v,  Witherly 

Saterthwaite  t>.  Dewhurst    1039 


756  n. 
6iJ9  n. 

477 

1186 

942 

945 

578 

980 

493 

383 

550,  553 

865 

1210 

352,  374 

70 

558 

157  n. 

1036 

154 

1124 

135 

'   246 

286 


Saunders  v.  Dariing 
■  V.  Hussey 

V.  Stanford 

Saunderson  v.  Jackson 

• V.  Judge 

V,  Marr 
M  V.  Rowles 

Savage  v.  Dent 
— -  V,  Robery 
Savile  r.  Barchard 
.  V.  Jardine 


t*.  Roberts 


11031). 

1115 

699  n. 

806 
374 

126 

177 

691 

1162 

1279 
9S2,  1156, 
116» 


NAMES  OF  CASES. 


Saville  v,  Robertson  1063 

St.Sa\nour*s,  Churchwardens 

of,  17.  Smith  -  469 

Sawtell  V,  Louden  886  n. 

Sawyer  t?.  Mercer         -        754 
Saxby  o.  Kirkus  553  n. 

Say  &  Seale,  Ld.  v.  Stephens, 

1154 
Seamier  v.  Johnson  406 

Scarborough,  Corporation  of, 

1009 
Schach  V.  Anthony 

Scheibel  ?;.  Fairbain 

Schneider  v,  N orris 


Scholes  V.  Haigreaves 


484  n. 

097 
806 
405  n., 
406 
558 
925,  937 
1120,  1243 
233  n. 
1202 
880  n. 
21! 


-^      357 

445 

340 

3 

1184 

417 

50 

764  n.,  769 

951 


Scholey  t?.  Mearns 
Schroeder  t?.  Vaux 
Scilly  V.  Dally 
Scott  V.  Ambrose 

—  V*  Ayrey 

—  V,  Bourdillon 

■  u.  Franklin 
V.  Gillmore 

V.  Godwin 

V.  Lifford 

V.  M*Intosh 

V.  Pettit 

».  Shepherd 

V.  Stephenson 

V.  Surman 

V.  Thompson 
Scrimshire  v.  Alderton  765 

Scudamore  v.  Stratton  50 1 

Scurfield  v.  Gowland  83 

Seaman  v.  Fonnereau  930 

Searl  v.  Bunion  1115  n. 

Searle  v.  Keeves  803  n. 

— — 1>.  Lane  -  738 

Season  v,  Gilbert  1 15,  1 19 

Secar  t%  Atkinson  -  75 1 
Seddons  v.  Stratford  37 1 

Sedgeworth  «.  Orerend       1273 

V,  Spicer  552 

Seers  V.  Hind  -  451  n. 

Selman  v,  Courtney  1229 

■  V,  King  -  104 
Selsea,  Ld„  v.  Powell  1 206, 1214 
Selwin  V.  Baldy  -  1212 
Selwyn  V,  Selwyn  831  n, 
Senhouse  r.  Christian  1241 
Serle  v,  Ld.  Barrington         540 

V.  Darford  -  37 


Serres  v.  Dodd         «  280 

Severin  v.  Keppell         1284  n., 

1313 
Sewel  V.  Hundred  of  Edmonton 

607 
Sewell  V,  Roy.  Ex.  Ass.  Comp. 

929 

Sexton  V.  Miles  «  103 

Seymour tJ.  Ld.  Courtenay  774n. 
Shadi;ett  v.  Clipson  864 

Shafto  V.  Powell  740  n. 

Shaftesbury,  Ld.,  v.  Ld.  Digby 

1154 
Shakciipeare  v.  Peppin 
Shallcross  »;.  Jowle 
Shannon  ?;.  Shannon 
Sharp  V.  (Gladstone 
Shaw  V.  Ooft 

'  ■  r.  Pickering 
Shawe  r.  Felton 
Sheape  v.  Culpepper 
Shee  17.  Clarkbon 
Sheers  e.  Glasscock 
Sheldon  v.  Ludgate 
Shelley *s  case       738  n.,  741  n., 

760 
Shephard  v,  Lewis 
Shepherd  v.  Charter 
■  V.  Chewter 
■  >'  V.  Shepherd 
■  tJ.  Shorthose 


410 

1050,1 

i095 

320  n. 

158  m 

872,  014 

1127  n. 

971 

814 
40,  1253 


Shepley  v.  Davis 
Sherard*8  case 
Shergold  v.  Holloway 
Sheriffs.  Wilks 
Sherley  v.  Packer         - 
Sherson  v.  Hughes 
Sherwood  ».  Adderley 
Shetelworth  v.  Neville 
Shinley  v.  Roberts 
Shipham  v.  Saunders 
Shipley  v,  Craister 

V,  Hammond 

V,  Kyuier 

Shipman  q.  t.  v,  Henbest 

'    '  V.  Thompson 
Shippey  t>.  Derriton 
Shipwick  V,  Blanchard 
Shirley  v.  Newman 

— ' V,  Sankey     95  n.,  1303 

'  V.  Wright         -         583 

Shoolbred  v,  Nutt        -        934 
Short  d,  Gastrell  r.  Smith    825 


116 

355 

918 

827  n. 

759 

1259 

710 

854  n. 

1059 

60 

603  n. 

565  n. 

568 

607 
101 

554 

1189 
763 
605 
145 
781 

1270 
668 


NAMES  OF  CASES, 


Shove  V.  Webb  -  82 

Shuttlevrortb  v.  Bravo  254 

■  V.  Garrett  70 
— — _  p.  Lincoln,  Cor- 
poration of,            -          J006 

V.  PilkiDgton     551 

■  ».  Stephens  359 
SifFken  v.  Lee  944,  947 
— ».  Wray  -  1 172 
Siffkin  V.  Walker  -  369 
Sigard  v,  Roberts  1 145  n« 
Silk  v.  Osborne  231  n. 
Sill  v.  Worswick  *  224 
Simmonds  v.  Knight  244 
Simon  v,  Motivos  l65,  80/  n. 
Simond  v.  Boydell  970 
Simpson  v»  Hartopp  643 
Sinclair  v.  Eldred  -  997 
Sisson  V,  Thomlinson  334  n. 
Six  Carpenters'  Case  1238 
Skelton  v.  Haw  ling  741 
Skevill  V.  Avery  *  34 
Skinner  v.  Gunton  999  n. 
— ^— -  V.  Rebow  -  228 
— —  V.  Upshaw      392, 1277, 

1284 
Skrine  v.  Elmore  -  630 
Slackford  v.  Austen  588 

Slingsby's  case  -  443 

Slipper  17.  Stidstoue  1 45 

Slocombe^s  case         -  1 163 

Slttbey  V.  Heyward  1 180 

Smales  v.  Dale  -  703  n. 
Small  V.  Oudley  1 89  n.,  190  n. 
Smalley  v.  Kerfoot  1275  n. 

Smith  exp.  178  n.,  346 

V.Abbott  317 

Vn  Allison         -  12 

«  v«  Boehme  365 

V,  Boucher      -  862 

■  r.  Bower         -  137 
■ «.  Broomhead            23 1 

■  V.  Bromley  -  86 
— — —  V.  Buchanan  241 

V.  Chester         334,  356 

V.  Clarke,  Peake,  225., 

331  n.,  350  n. 

—  V.  Clarke,  2  Str.  11 30.. 

1252 

—  c.  Colgay         -  44 

—  r.  Davis  738  n.,  741  n. 

V.Dudley         •         318 

— —  V.  Edge         -  40 


Smi<;h    r.  Evans 

v.  Feverell 

— —  r.  Flexney 

■  r.  Gatewood 
— ^-^  ».  Goffe 


V*  Goss 
V.  Hall 

V.  m\ 

V.  Hixon 
V.  Hodson 


811 

412  n. 

'914n. 

1118 

104  n. 

1175,  1179 

549  n. 

141 

995 

224  D. 


«.  Kempe     776,  777  n. 

V.  Keudal         -         363 

V.  Key  -  152 

tJ>  M'Clure304,333,351 

■■  p.  Mann  -  711 

V.  Milles  225,  1223 

V.  MuUett         320,  341 

V.  Neesam         -         40 

«  ■  w.  Nissen  -         3l6 

-> V.  Norfolk        -        577 

t).  Oriell        -  1 27  fc 

-«— »  V,  Pickering         338  n. 

C.Raleigh  1294    • 

•  V.  Readshaw  940 

V.  Richardson  11 65 

1).  Scott  -  892 

V.  Smith,  3  Leon.  88.,  46 

w.  Smith,  Yelv.  130.,  746 

.  V.  Spooner     1 159>  J 1 67 

D.Stokes        -        1271 

—  V.  Vowe  -  510 

w.  Westall  799  n. 

V.  Whitehead  557 

r.  Woodcock  318, 354,5 

V.  Woodhouse  113 

■  r.  Woodward        475  d. 

■  V,  Yelton  -  876 
-— i-.  V.  Young  1284 
Snag  t?.  Gee  -  1156  u. 
Snaith  v.  Mingay  -  ^  297 
Snee  v.  Prescott  332  n. 
Snelgar  v.  Henston  1 121 
Snelling  v.  Briggs             304  n.     ' 

.     M   V,  Stagg  494  n. 

Snook  9.  Davidson  1280 

Snow  V.  Franklin  492  n« 

Snowden  v.  Thomas  356 

Snowdon  r.  Davis  89  n. 

Solly  w.  Rathbone  -  765 
Solomon  v.  Bewicke  980 

■■  t).  Dawes ,  1284 

Soulsby  V.  Nevin        -  575 

South  V.  Tanner         «  5  IS 


NAMES  OF  CASES. 


Southcot  r.  Rider        -  4 

Southcote*s  case  1 134  n. 

Southernwood  o.  Ramsden  1041 
Southerton  v.  Whitlock  58»  1 3 1  n. 
Southey  t?.  Butler  -  322 
Soutkouse «.  Alien  -  152 
Sparrow  v,  Garruthers  268»  893 
..  V,  Hardcastie       830  u« 

>     ■  t7.  Hawkes  676  n. 

Speak*s  case  -  582  n. 

Speake  v,  Richards  509 

Spear  t?.  Travers       '  -  1 185 

Spears  v.  Hartley  39«  n. 

Spencer's  case       441,  46 1,  463, 

466,79  1265  n. 

■  ■  V.  Fawthorp  503 

■  V.  Goulding  401 
— *-— —  c.  Smith  •  61 
Spieres  r.  Parker  -  606 
Spilsbury  v,  Micklethwaite  866 
Spitta  tj.  Woodman  877,  971 
Spmage  «•  Stone  827  u* 
Springwell  v.  Allen  623 
Sprightly  v.  Dunch  685 
Sproat  V.  Matthews  3 1 6,  3 1 8 
Spurrier  v.  Elderton  I69 

V.  Vale  -  837 

Spy  bey  c.  Hide  -  152 

Squires  t;.  Whisken  1303 

Stackpole  r.  Simon  977 

Stadgroom,  exp.  -  2!3 

Stadt  V.  Lill  -  -  800 
StaiFord  v.  Forcer  1 00  n. 

Stagg  r.  Punter  738  n. 

Sieuttion  V.  Jones  1 160  n. 

Stamma  v.  Brown  902  n.,  903 
Stamper  ir.  Milbonrne  557 

Stand  ford's  case  -  756  n. 
Stanley  ».  Osbaston  173 

Stanstield  r.  Johnson  797 

Stante ».  Pricket  -  31 

Staples  V.  Alden  -  1258 
.  V,  Okines  358 

Starr.  Ellyot  -  1201 

Starey  r.  Bams  -  249 

Staveley  r.  Ullithorn  1 199 

Stead  17.  Gamble         <•         1252 

■  V.  Moon  -  518 
Stedman  r.  Bates  681  n.,  1 121 
..  .    '          V.  Gooch              72  n. 

— ^T*  V,  Marti  nnant        23  4 

Steel  V.  Houghton  1 22 1 
1\  Rorka         ^         739  n. 


Steers  v.  Lashley  -  500 
Steinraan  o.  Magnus  •  1 19 
Stennelv.  Hog         -  1119 

Stephens,  Lessee  of  Gerard,  e. 


Ld.>  Manchester 
V.  Elwall 
V.  Lofting 


— — —  w.  Squire 
Stephenson  v.  Taylor 
Stevens  v.  Hill 
■  V.  Jacksdti 

-  V.  Lynch 

*■  V*  Sole 
— — —  V.  Whistler 


Stevenson  v.  Blakelock 
— «— —  V.  Cameron 
■  c.  Hardy 
>         ».  Lambard 


v.  Nevinson 
V.  Snow 


Steward  v.  Baker 
Stewart  v.  Ball 
— ^—  r.  Dunlop 

— —  V.  Ken  net 
"  17.  Richman 

Stiles  V.  Nokes 
Stilk  V.  Myrick 
Stirling  7;.  Vaughan 
Stock  well  t;.  Terry 

Stokes  V.  Lewis 

r.  La  Riviere 

Stone  t?.  Bale 
V,  Carr 
V,  Evans 
V,  Forsyth 
V.  Lingwood 
V.  Waddington 
V.  Wythipoll 


Stonehouse  v,  De  Silva 

: V.  Elliott 

■■        17.  Evelyn 


810 
1267 

544  n., 

545  n. 
790 

157  n. 

292 

197,  287 

82,  359 

-  199 
1234 
1278 

556 

281 

439  n., 

469 

1087 

965  n.,  968 

70 

175,6 

930 

343 

252 

-  983 

-  47 

959 
1205  n., 

1206 

46,  75 

1173 

-  476 
266 

470  n. 
1M4n. 
1281  n. 

-      99 

5K» 

121  n. 

229 
852 
813 


V.  Mullins  586,  597 
Story  t7.  Atkins  137,  140 

1\  Robinson         -        643 

Stoveld  V.  Hughes  1 1 86 

Stowell  r.  Zouch         -         7OO 
Stoytes  r.  Pearson  518 

Stratton  t7.  Rastall  83 

Streatiield  v.  Halliday  92a 


NAMES  OF  CASES. 


Str^t,  cierk,  v.  Tugweli    1047 

Strickland  o.  Ward  856  n. 

Strithorst  e.  Grame  141 

Strode  v.Bjrt          -  411 

Strong  r.  ^lata^y  .893 

Stroud  r.  Holers  579 

Strutt  V.  Baker  I'iO^ 

Stuart  V.  Wilkins         •  6^7 

Stubbing  V.  Heiutz  1034 

Studd  t7.  Acton  548  n. 
Sturlyn  t*.  Albany  •  4^ 
Sturt  V.  Marquis  of  Blandford  1 1 

St  if  an  V,  Hu  t  chttuon  1047 

Style  17.  Hearing          -  441 

Subley  v.  Mott             -  994 

Sudall  V.  Wyiham  591 

Sullivan  v.  Greaves  65 

■  t?,  Seagrayc  664 

Sulston  V.  Norton  6 10 

Sumner  r.  Ferynoan  519  n. 

Surgeons' Com  p.  1028 

Sutton,  exp.              -  248 

r.  Bishop  610 

r.  Buck  1262 

C7.  Johnstone  996 n., 

999 

V.  Mitchell  -389 

■p.  Moody         833,  1222 

©.  Sutton           -  825 

«.  Weeley  1 73, 1 76 

Swadling  v.  Piers         -  683 

Swales  r.  Bateman  534 

Swaliow  V,  Aifncliff  1273  n, 

— '—  w.  Emberson  752 

Swan ».  Steele           -  290 

Swancott  v.  Westtrarth  72 

Sweatland  v.  Squire  151 

Sweet ».  Pym            -  7<>7 

Swire  t^.  Bell              -  515 

Swithin  V,  Vincent  2R2 

Sydebottom,  exp.  175 

Syedsr.  Hay             -  398  n. 

Syers  t?.  Bridge          -  87{) 

Sykes  v.  Dunbar        -  1 004 

Syllivan  v.  Stradling  1120  n. 

Symes  v.  Cakes           -  550 

Symmes  v,  Symonds  733 

Symmons  t7.  KnoJt  147* 

546  n. 

Symson  tn  Ktrton  82 1 


T. 

Taeliahue  r.  Wynn  Sgs 

Talbot  V.  Eagle           •  835 

Tulory  r.  Jackson  12 11 
Tamplin  v.  Diggins      220,  243 

Tanner  v.  Hague  591,  2 

Tap  V.  Lee            <-  ^2 

Tappenden  v.  Burgess  193 

— — — —  c.  Randall  92  n., 

95,  169 
Tapper  V.  Davenant         1^1  n., 

'536  n. 
Tarleton  v,  Staniforth  979 

Tassell  v,  Lewis  •  338 

Taswell  «•  Stone  -         572 

Tate  V.  Humphrey  11 67 

1?.  Wellings  -  534 

Tatem  v.  Chaplin         -         466 
1  anntou  v.  Costar  646 

■  V,  Wyborn  17  n. 

Taylor's  case  -  1006 

> —  V.  Beal  *  583 

V,  Croker      1 19,  287  n. 

'         V.  Dobbins  3bil  n. 

■        V,  Eastwood         1 1 16  n. 

V.  Fen  wick  856  n. 

'  c.  Freeman  854  n. 

V.  Hare  -  84 

«.  Hoi  man  760 

—  w.  James  -         1281 

'         v»  Jones  -  373 

»    V,  Len^fey  -         90 

■  w.  Mather  309  n. 

'  V.  Needham      497,  500 

r.  Page        -  6 

— >— i**  V.  Perkins  l  T56 

— V.Phillips  1133 

V,  Ptumer        -         226 

— —  V.  Shum  470  n. 

r.  Wells  1273  n. 

"  V.  Whitehead  1242 

— ^  w.  Willes  -  114 

V.  Wilson         -         891 

v.  Zamira  1124 

Taynton  r.  Han  nay  734 

Teggetmeyer  v.  Lumley   146  n. 
Tempany  v.  Burnard  499 

Temppst  17.  Rawli.ig  102 

Tern  pieman  »  Case  1108 

Templer  v.  M'Lachlan  160 

Tenant  t\  Eliiolt  65  n„  90 


NAMES  OF  CASES. 


Tesmond  v,  Johnson  1274  n. 
Tesseynian  t?.  Gildart  1 104 

Thackray  v,  Blackett  33 1  n. 
Thatcher  v.  Still         -  352 

Theed  v.  Lovel  -  330  n. 
Thelluson  ».  Fergusson  936,952 
»  V.  Fletcher       905  n., 

957  n. 

... ~  V.  Sheddeu  96 1 

Therne  v.  Fuller  -  49 
Thistlewood  t?.  Cracroft  305  n. 
Thomas  v.  Bishop  .  288 
■■  V.  Cadwallader  48 1 
' —  V.  Evans         148,  9>  842 


«.  Foyle 
r.  Thomas 


959 
673 

1157 

1252 

591 

26*3 

1107 

669 

359 
912 


Thompson  v.  Bernard 
_— — —  V.  Berry 

■  V.  Bristow 
I  V,  Hervey 

■  I  I  V.  Jordan 

I  V,  Maberly 
•^^— — —  V.  Morgan 
.  V.  Rowcroft 

— —  ».  Roy.  Ex.  Ass. 
Com  p.  -  910,  972 

■  V.  Spencer  70  n. 
— —  V.  Taylor  890 
— -  V.  Whitmore  893 
Thoresby  r.  Sparrow  475 
Thorley  v.  E.  of  Kerry  982  n. 
Thornton  v*  Adams               650 

V.  Dallas  237 

Thorp  V.  Fry        .  722  n. 

Thorpe  t).  Thorpe  47  n.,  106,7, 

llOn. 
Thrale  r.  Cornwall  577 

Throgmorton  v.  Whelpdale  679 
Thrupp  V.  Fielder  122 

Thunder  d.  Weaver  ».  Belcher 

679 
Thursby  w.  Warren  1 54 

Tidswell  v,  Ankerstein  976 

Tildar  v.  Sutton  -  597 

Tilney  ».  N  orris  -  466 

Timmins  v.  Rawlinson      576  n. 

677  n. 
Tindal  v.  Brown  322  n.,  342  n., 

375 
Tinkler  v.  Poole         -        1269 

V.  Walpole  1 1 42 

Tinson  v.  Francis  310  n. 

Tippi^  t7.  Coot  and  another  41  ii« 


Tipping  V.  Johnson  658 

Tisdale  t?.  Sir  W.  Essex  454 
Titchburn  W.White  384  n. 

Titley  v,  Foxall  35,  862  n., 

864 
Todd  V.  Hastings  1 102 

V.  Red  ford  275  n. 

V.  Stokes  -  260 

Tolputt  V.  Wells  .  755 
Tomkyns  e.  Barnet  «>  88 
Tonge  w.  Watts  -         890 

Took  V.  HoUingsworth  207 

Tooley  t?.  Windham  50 

Topsail  V.  Edwards  '  II68 

Tottage  ©.  Petty  -         35 

Toussaint  v.  Marfinnant  73  u. 
Touteng  t7.  Hubbard  898 

Tower  t?.  Cameron  23^ 

Towers  u.  Barret         97,  629  n» 
■  t?.  Osborn         -         802 
Townendc?.  Downing  254 

Townley  v.  Tomlinson  1199  n. 
Townshend,  Ld.,  e.  Hughes 

1155 
Townson  «.  Wilson  88  n« 

Traheame  ».  Cleabrooke  5  77 
Trapp  V.  Spearman  302  n. 

Tregmiell  v.  Reeve  279 

Trent  Navigation  v.  Wood  380 
Treport's  case  -  498 

Trethewy  t?.  Ackland  755 

Trevilian  v.  Pyne  1114 

Trevor ».  Wall  -  99 

Trewiniard's  case  -         570 

Tribe  v.  Webber         -  197 

Trueman  v.  Fenton      58, 132  n., 

240 

•  t>.  Hurst  126 

Truscott  t;.  Carpenter  and  Man 

35 

Tryon  v.  Carter          -  538 

Trymmer  t?.  Jackson  812  n. 

Tubb  V.  Harrison          •  266 

Tufton  tj.  Nevinson  1074 

Tullidge  V.  Wade  1041 

Turner  v.  Beaurain  169 

V,  Crisp  541  n. 

V.  Davies          -  74 

«.  Eyles          -  599 

r.  Felgate        -  86 1 

t7.  Horton  11 67 

■    ■  r.  Lee            -  644 

■         V.  Richardson  47 1  n* 


NAMES  OF  CASES. 


Tamer  v.  Trisby  122  n. 

■  «.  Vaughaa  520 

Twells  V.  Colville  1 100  n. 

».  Wdby  1213 

Twemlow  tJ.  Oswin  892 

Tyler  v.  Home  -  971 

Tyly  r.  Moirice  384  ii. 

V.  Seed  -  668  n. 

Tyndal  v.  Hutchinson  499 

Tyrie  «.  Fletcher      965  n.,  966 
Tyson  v»  Gurney  -        942 

Tyte  V.  Jones  -  354  n. 


U. 

Uhde  t?.  Walters  -  9^3 
Underbill  t>.  Matthews  539 
Underwood  ».  Hewson  28 
—  V.  Miller  1 139, 1 141 


''  t>.  Parkes  1 1 65 

Upshare  v.  A  idee  378  n. 

Upsheer  r.  Betts        -  1159 

Upton  V.  Dawkins  777 

Urquhart  v.  Barnard  953 

Usher  t?.  Noble        -  9l6 

Usparicha  v.  Noble*  926 


V- 

Valentine  v.  Fawcett       1 128  n. 

V.  Vaughan        177  n, 
Yal lance  v.  Dewar  935 

Vallejo  V.  Wheeler  900,  9Q2 
Vanderheyden  v.  De  Paiba  334 
Vandyck  r.  Hewitt        -        94 

— «.  Whitmore  925 

Yanhatton  ».  Morse  127 

Van  Omeron  v,  Dowick  1 269 
Vaughan  r.  Brown        767, 759 

V.  Davis  1229 

•— — V.  Lewis  1028 

V.  Norris  1101 

V.  Whitcomb     305  n. 

Ven  V.  Phillips  1252,  1296 

Ventrice  v.  Good  cheap  439 

Vere  v.  Ld.  Cawdor  837 

—  V.  Jeofferies  -  726 
Vernon  v.  Curtis         -         758 

—  r.  Hall  -  222 

I     ■  ».  Hankey    182  n.,  217, 

224 


Vernon  v.  Hanson 
■■  r.  JefFerys 


r.  Keyes 
t?.  Wynne 


Vertue  t;.  Jewel 
Vicars  r.  Haydon 

V,  Wilcocks 

Vigers  v.  Aldrich       571 
Viilers  v,  Monsley 
Villiersv.  Hastings 
Vincent  »•  Beston 

V.  Holt 

V,  Horlock 

17.  Prater 

Vivian  v.  Blake 
■  V,  Campion 

■  V*  Shipping 
Vochell  V.  Dancastell 
roller  V.  Griffiths 
Vowles  ».  Miller 
■'  r.  Young 


224 

444  n.» 

446  n« 

625 

1121 

1187 

683  n. 

1160 

,  591,  2 
982 
550 
4n. 
165 
331 

187 
777 

459 
104 

580 

917 
1218 

712 


W. 

Waddington  r.  Oliver  73 

Wade  t7.  Beasley  354  n. 

Wadham  v*  Marlowe  580, 

129^  n. 
Wain  t>.  Warlters  751,784,800 
Wake  V.  Atty  -  932 

Walcot  V,  Goulding         560  n,, 

561  n. 
Waldockv.  Cooper  99 

Walford  t- .  D.  of  Pienne       269 
Walker's  case  -  579 

Walker  v.  Barnes  233,  36o 

V.  Burnell  199,  213 

— : 1>.  Chapman  92  n. 

r.  Constable     164,  I69, 

797 

595 

-    ,  a 

466 

605  n. 

520 

471 

4<| 

118 

254 

510, 11 

1259 


■  t?.  Griffith    • 
■  V.  Holiday 

V.  Hull 

—  V.  King 

"         V,  Perkins 

V.  Reeves 

—  V,  Robinson 
Walker  r.  Seaborne 
—  V.  Walker 


-  V.  Witter 


Wallace  v,  Br^edt 


NAMES  OF  CASES. 


Wallace  v.  King  "  651  n.,  1270 
Wallis  V,  Delancey 
■  r.  Scott       *     - 

Walnouth  v.  Houghton 
WaUbyv^  Oakley 
Walak  V,  Pemberton 
Walter  r.  Rumbal 
Walton  27.  Bent 

V.  Kersop 

V.  Shelley 


—  V,  Tryon 
r,  Waterhouse 


Walwyn  p.  St  Quintin 


Ward  V.  Creswell 
V.  Lavile 
V,  Macau  ley 
V,  Walthew 
V,  Willingale 
Wardell  p.  Fermor 
Waring  r.  Dan  vers 
'  t?.  Favenck 
Wameford  ».  Kendall 
— — -  V,  Warnford 
Warner  t>.  Theobald 
Warrc  v.  Harbin 
Warrel  r.  Webb 
Warren  o.  Consett 
Warsopp  f?.  Abel  I 
Warwick  r.  Collins 
— — — —  «.  Slade 
Watchornv.  Langford 
Waterer  r.  Freeman 
Waterhouse  r.  Bawd 
i  r.  Skinner 

Watkins  »•  Parry 
Watson  V.  Baker 
—  V,  King 

■  r.  Mainwaring 

».  Threlkeld 

1?.  Turner 

Watts  t>.  Baker 

■  V.  Davies 
^  V,  Fullarton 

■  ».  Goodman 
Phipps 


5I6ti. 

104 

503 

38 

583 

051  n. 

555 

1109 

1118n. 

1192,3 

438  n. 

320, 

3<21  n.,  344>  347 


v. 


—  r.  Thorpe 


Waugh  r.  Carver 
WavtJ.  Modisfliani 
Waymell  v.  Read 
Weaksr.  Peach 
Weatherhton  r.  Hawkins 
Weaver  v.  Bush         - 


773 

1109 
1223 

6g6 

675 
515 
754 
766 
841  n. 
811 
582 
615 
1053 

57dii. 
661  n. 

1206 
931  n. 

979 

998 

1154  n. 

112 

556 

531 

1366 

976  n. 

265 

56 

1249 

64J 

825  n. 

518 

1286  n. 

250 

1057 

878 

64 

4  u. 

1165 

33 


Weaver  v.  Ward         -  28 

Webb  r.  Fox  230,  1261 

'    '     ■■    V.  Bishop  93  n. 

— —  ©.  Paternobter  782 

— —  V.  Pritchett  602  n. 

V.  Russell     434  n.,  463 


Webber  t?.  Maddocks 

V.  Tivil 

Webster  ».  De  Tastet 
Wedderburn  r.  Bell 
Weed  on  t?.  Timbrel  I 
Weeks  v.  Speed 
WegerstofFe  v.  Keeae 
Weigall  V.  Waters 
Welch  r.  Hall 
■  r.  Ireland 

—  V.  Nash 
Weld  V.  Hornby 
Weldon  r.  Gould 
Weller  v.  Baker 

■  r.  Toke 
Welles  ».  Need  ham 
Wells  r.  Fydel 

—  V*  Mastennan 
tJ.  Parker 
».  Watling 
V.  Wells 

Wenman  v.  Fisher 
Wennall  v.  Adnev 
West  V.  Moore 
».  Pasmore 


302  n. 

135  n. 

890  n. 

954 

9,  12 

1114 

318 

502,  547 

1217 

560n. 

1248 

773 

1279 

279 

856  n* 

115 
756 
290 
173 
412 
'  47  n. 
852 

57 
1 265  n* 

1272 
594,5 


Westby's  case 
Westerdell  v.  Dale  470  n.,  1 136 
Weston  ».  Downs  97,  629 

■  r.  Ernes  -  871 

•  Westwood  t?.  Bell  1280 

Wetherill  v.  Hall         -  834 

Wetherston  v,  Edgington  964  n. 
Wettenhall  v.  Wood  305  n. 

Whaley  v.  Pajot  -  1302 
Whately  v.  IVIenheim  1064 

Whatley  «.  Tucker  319 

Wheatley  r.  Lane  75O  n. 

■  V,  Law        -       46  u. 

Wheeler  r.  Home  2,  3  n. 

Wheeler  ©.  Heydon  1212 

Wheelwright  t?.  Jackson  1 95 
Wheipdale's  case  499,518,536 
Whiciicot  V,  Fox         -  453 

Whieldon  v,  Harvey  1 2 1 2  n« 
Whiskard  v.  Wilder  556 

Whitaker's  Seijt.,  case  1022' 
Whitcomb  v.  Whiting  134 


NAMES  OF  CASES. 


383 

1031  n. 

1373  n. 

304 

SI,  1225 

43  n. 

J  259 
100,  1144  n. 

677 


White  V.  Boulton 

».  Cuyler 

'  Vm  Oraham 
■  V.  Led  wick 
V,  Shaw 

■  V,  Smith 
V.  Wilks 

■  v»  Wilson 
Whiteacre  t*.  Symonds 
Whitehall  t;.  Sqnire  737 
Whitehead  v.  Brown  99 
*  V.  Vaughan  1280 
Whiteman  v.  King  646 
Whitehouseo.  Frost  1259 
Whitfield  V.  Hunt  70  n. 
Whittingham  v.  Hill             123, 

495  n. 
Whitway  v,  Piiiseut  439  «• 

Whitwell  V.  Bennett  350 

Whitwood  q,  ^  v.  Jocam  IOI9 
Why  wall  v.  Champion  123  n. 
Wicker  r.  Norris         -  509 

Wickes  V.  Strahan  232 

Wickham  ».  Walker  1 253 

Wicks  V.  F^ntham  994,5 

Wiebe  v.  Simpson  •  917 
WifFen  v.  RoberU  338  n. 

Wiffin  V.  Kincard  -  8G7 
Wigan  V,  Holmes  1030 

Wiggins  0.  Ingleton       1145  n., 

1151 
Wightman  v.  Mullens  596 

Wigley  V.  Jones        596  n.,  599 
Wilbraham  v.  Snow 
Wilcocksv.  Huggins 
Wilder  r.  Handy 
Wildman  v.  Norton 
"  V.  Oades 


Wilford  V,  Berkeley 
Wilkes  V.  Back 
■  w.  Jacks 


1261 
138  n. 

3L 
1123 
1200 

86 

497 
323 

217 


Wilkins  t;.  Casey 

: V.  Deflpard  635  n.,  1223 

Wilkinson  d.  Luck  v.  Traxtofi 

663  n. 
Wilkinson  v.  Colley 

v»  King 
—  V,  Lloyd 

■■  ».  Lutwidsre 


Wilks  c.  Atkinson 
Willan  V.  Giordani 
WiUhnd  v.  Fenn 
Willeav,  Glover 


574  n. 

1269 

446 

315 

112 

232 

729  n. 

930,932 


Willes  V.  Poole        -        977  n. 
Willet  t;.  Sandford  825  n. 

V.  Pringle  933  n. 

Williams,  exp.        -         157  n. 
Williams  v.  Dyde  1240 

1?.  Frith         -         158 

■  ».  Grey  -  745 
— — —  V.  Harrison  123,  287 
— — -  V,  Hediey  89 

■  ■  r.  Jones  35, 142 
■■  •;.  Ladner  1050  n. 
— ^—  V.  Leaper  791 
— —  »•  Lee  -  6 
*               V.  London  Assurance, 

880 

— ^  V,  Millington         166 

—  V.  Nunn         175, 182 

V.  Powell  1197 

V.  Shee        *         952 

p*  Stevens  177 

— ; C.Williams         1256 

Williamson  v.  Allison      623  n. 

626  n. 
—       ■      t?.  Bennet  365 

* —  v.'Clements  46 

• —  0.  Watts        124,  287 

Willoughby  v.  Small  5 

— —  V.  S  win  ton        560  n., 

563  n. 

•  v»  Thornton  I75 

JViIfy  V.  Hawksworth        275  n, 

Wilsford V.  Wood        11 5,  IO6I 

Wilson  V.  Chambers     1274  n.^ 

1282 
Wilson  r.  Clark  -  1288 
V.  Day  189,  191 

■  r.  Ducket  642 

r.  Freeman  389 

V.  Gary        -       1 134  n. 

t;.  Heather  1 1 37 

•  V.  Hobday  1 099 

■  V.  Kemp  -  58 

■  ».  Kennedy  354  n» 
V,  Knubley  428,  568  n., 

744  n. 
— —  V,  Mackreth  1 2 1 7 

■  ■   -  V.  Marryat  928, 9 

— V,  Miluer  -  'y^ 

"-  t7.  Poulter  224 n. 

— —  r.  Kastall         -  (>o7 

■     ■  ».  Redman  1 200,  1 20 1  n, 
'      ■     ■  «>.  R»  E.    Ass.   Comp 

882,  890  n. 


NAMES  OF  CASES. 


Wilson  V,  Tucker 

V.  Weddell 

r.  Wigg 

—  ».  Witherby 
Wilton  V.  Reaston 
Wiltshire  v.  Sims 
Winchelsea  causes 
Windham  v.  Trull 
r.  Wither 


852 
661  n. 
752 
715 
873 
764  n. 

1077 
354 
ib. 


Windsor's,  Dean  of,  case  466 
Winford  v.  Powell    .  99 

Wingfield  v,  Seckford      583  n. 

— -^ 1?.  Stratford         839  n. 

Winsmore  v,  Greenbank  423 
TVinstanley  f),  Bowden  370 

Winter  1;.  Brockwell  1054 

•  w.  Kretchman  226 

— V,  Moren  -  152 

—  t?.  Payne  .  157 
Winterbourn  v.  Morgan  1224  n. 
Wise©.  Bellent  -  279 
Wish  r.  Small  -  1058 
Withall  V.  Masterman  348 
Withers «.  Lyss  -  1259 
Witt  r.  Buck  -  1204 
Wolff  t\  Horncastle               874 

—  r.  Summers  1 279 
WoUaston  v.  Walker  734,  735  n. 


Wood  V.  Braddick 

r.  Brown 

V,  Lake 

t?.  Newton 

r.  Ridge 
Woodford  v,  Ashley 
Woodier' s  case 
Woodleife  v,  Curtis 
Woodman  v.  Chapman 
Woodward  v.  Fox 
V.  Walton 


1065 

985 

782 

,53 

.       151 

1000 

181  n. 

382 

257  n. 

526 

9, 1039 

1240 

878 

318 

22  n. 

1116 

278 

603  n. 


Woodyer  v»  Hadden 
Woolaridge  v.  Boy  dell 
Woolsey  v.  Crawford 
Woolston  V*  Scott 
Woolton  «.  Salter 
Woolverston  v,  Fynnimore 

Worley ».  Lee       ^  -         

Worseley's,  Sir  Francis,  case  810 
Worseley  »•  Demattos     188,  9, 

I90n. 
■'  V.  Wood   482,  935,  978 

Worthington  r.  Barlow  743 

Wortley  t?.  Herpingham.     1211 
Wotton ».  Hela         -•         456 


Wright  V.  Campbell 

p.  Dannah 

— ^  V,  Fawcett 

—  V,  Johnson 
r.  Lawes 

V,  Rattray 

— —  V.  Reed 
■    ■  V.  Shiffuer 
■'      c.  Smith 

— —  ».  Walmesley 

—  v»  Wheatley 
■  «.  Wheeler 

Wyatt  ©.  Essington 
V.  Wilkinson, 


1160 

808 

1026 

103 

1182 

1243 

I49  n. 

936 

574  n. 

555 

664 

535 

1228 

253 

Wyburd  v.  Tuck     1195,  II96, 

1208 

Wyndham  t>.  Boyer  53 1 

■  ■      '  ».  Chetwynd         818, 

8l9n. 

V.  E,  of  Wycombe  11 

Wynne  v.  Raikes  312 


X. 


Ximenes  v,  Jaques 


Y. 

Yabesley  v.  Doble 

Yale  ex  p. 

Yarborough  v»  The  Bank 

of  England 
Yard  v.  Eland 
Yate  V.  Willan 
Yates  V.  Boen 
Yea  V.  Fouraker 
V.  Lethbridge 


1302 


598 
232 

1273 

276 
400 
518 
134 
1103 


Yeomans  v.  Bradshaw  286,  727 
York  V.  Stone 
Youl  V.  Harbottle 
Young  r.  Brander 
■  V,  Hockley 

•— V,  Holmes 

"     V.  Wright 


831 

398  n. 
1141 

234 
705 

306,  35ar 


z. 

Zagury  v,  Fumell 
Zenobio  v,  Axtell 
Zinck  «•  Walker 


1259 
985 
206 


CHAP.    I 


OF  THE  ACTION  OF  ACCOUNT. 

I.  In  what   Cases  the  Action  of  Account  may  be 

maintained. 
n.  Of  the  Pleadings  and  Evidence. 
IIL  Of  the  Judgment^ 

1.  To  account.  %  Final. 

IV.  Execution. 


L  In  what  Cases  the  Action  of  Account  maybe 

maintained. 

A  PREFERENCE,  of  late  years,  having  been  given  to 
the  mode  of  proceeding  by  bill  in  a  court  of  equity,  (where 
a  discovery  by  the  defendant's  answer  upon  oath  may  be  6b^ 
tained,)  and  having  the  account  taken  before  a  master  in 
the  Court  of  Chancery,  or  before  the  deputy-remembrancer 
in  the  Court  of  Exchequer,  the  action  of  account  has  in  a 
great  measure  fallen  into  disuse.  It  will  not,  therefore,  be 
necessary  to  enter  fully  into  the  nature  of  this  action,  but 
briefly  to  apprise  the  reader  in  what  cases  it  may  be  main-* 
tain€^,  what  pleas  may  be  pleaded  to  it,  and  in  what  form 
judgment  may  be  entered. 

To  maintain  an  action  of  account*,  there  must  be  either 
a  privity  in  deed,  by  the  consent  of  the  party,  (for  an  acti6n 
or  account  does  not  lie  against  a  disseisor  or  other  wrong- 
doer,) or  a  privity  in  law,  as  in  the  case  of  a  guardian,  &c. 

By  the  common  law,  an  action  of  account  may  be  main- 
tained by  the  heir,  after  he  has  attained  the  age  of  14  years  % 

a  1  iDBt.  17!3.a.  b  Lit.  a.  133.     J  Inst.  89.  a. 

U 


^ 
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against  the  guardian  in  socage  (1);  so  at  the  common  law 
account  will  Tie  against  a  bailiff  (2)  or  receivers  and  in  favour 
of  trade  and  commerce  by  one  merchant  against  another. 
But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant  in 
common,  against  his  companion,  although  he  should  have 
taken  the  whole  profits  to  his  own  use,  unless  he  had  beeu 
appointed  bailiff  to  render  an  account^  But  now,  by  stat 
4  Ann.  c.  16.  s.  27.  an  action  of  account  may  be  maintained 
by  one  joint^tenant,  or  tenant  in  common,  his  executors  or 
administrators,  against  the  other,  as  bailiff,  for  receiving 
more  than  his  share  or  proportion,  and  against  the  execu- 
tors or  administrators  of  such  joint-tenant,  or  tenant  in 
common. 

One  tenant  in  common  brought  an  action  of  account 
against  another*,  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  him  as  bailiff,  the  defendant  en- 
tered into  the  account;  and  as  to  the  account  against  him 
as  receiver,  demurred  specially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money: 
the  court  held  the  exception  good,  notwithstanding  4  Ann« 
c.  16.  s.  27.  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
further,  and  charged  the  defendant  as  receiver,  he  ought  to 
have  shewn  by  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  tlie  plaintiff  to  set  it  forth,  or 
to  refer  to  it;  but  he  must  set  forth  so  much  as  to  brin^  his 
case  within  the  statute^;  and  therefore,  in  an  action  of  ac- 
count, by  one  tenant  in  common  against  another,  upon  this 
statute,  the  plaintiff  must  state  in  his  declaration,  that  he 
and  defendant  were  tenants  in  common,  and  that  defeixdant 

c  1  iDst.  179.  a.  f  1  Innt.  173.  ». 

d  I  In«t.  800.  b.  ^  Wkeeler  V.  Hontt,  Wilkt,  9O8. 

e  Walker  r.  Holiday,  ComynV  Rep. 

«7«- 


(1)  The  guardian  in  80<:age,  like  all  other  accountants,  by  the 
common  law  may  claim  an  allowance  of  all  his  reasonable  costs  and 
expenses. 

(2)  By  bailiff  is  undeVstood  a  servant,  who  has  administration 
and  charge  of  lands,  goods,  and  chattels,  to  make  the  best  ))eneiit 
to  the  owner.  Ae^nst  such  bailiff  an  action  of  account  lies  for  the 
profits  which  he  hath  raised  or  made,  or  might  by  his  industry  or 
care  have  reasonably  raised  or  made,  his  reasonable  charges  and 
expenses  being  deducted.  An  infant  shall  not  be  charged  on  such 
account.     J  Inst«  173.  a* 
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bad  received  more  than  his  just  share.    It  is  not  sufficient 
to  charge  defendant  merely  as  bailiif  (3). 

Where  there  is  a  running  account  between  a  merchant  and 
broker,  the  proper  remedy  for  recoverinff  the  balance  is  by  an 
action  of  account  and  not  of  assumpsit^;  but  for  the  balance  of 
an  account  assumpsit  lies,  though  the  items  on  each  side  are 
numerous.    5  Taunt  431. 

At  the  common  law^  executors  in  general  could  not 
have  this  action  for  an  account  to  be  made  to  the  testator^ 
because  the  account  rested  in  privity;  but  the  stat  Westm. 
2.  13  £dw.  1.  Stat  1.  c.  23.  gave  this  action  to  executors, 
and  (according  to  Sir  Edward  Coke,  I  Inst  89.  b.  2  Inst 
404.)  the  statute  of  31  Edw.  3.  stat  1.  c.  11.  (4)  to  adminis- 
trators. The  stat  25  Edw.  3.  stat  5.  c.  5,  has  extended  the 
same  remedy  to  the  executors  of  executor*. 

At  the  common  law,  this  action  did  not  lie  against  the 
executors  of  the  accountant  (5) ;  but  by  stat  4  Ann.  c.  16* 

h  Scott  T.M'Intosbyd  Camp.  N.  P.  C.    i  Lit.  ii.  135.      1  Intt.  89.  b.  90.  b. 
238.  S  lusi.  403. 


(3)  An  action  of  account  against  a  tenant  in  common  on  this  8ta«* 
tate,  differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  bailiff  at  common  law  was  answerable,  not  only  for  his 
actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with* 
out  his  wilful  default :  but,  by  the  words  of  this  statute,  a  tenant 
in  common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as 
l)e  has  actually  Teceived  more  than  his  just  sliare  and  proportion. 
Per  Willes,  C.  J.  delivering  the  opinion  of  the  court  in  Wheeler 
T.  Home,  Willes,  *^09»  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy^ 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  ad- 
minister his  goods ;  which  deputies  shall  have  an  action  to  demand 
and  recover,  as  executors,  the  debts  due  to  the  intestate.  See  k 
precedent  of  a  declaration  in  account  by  an  administrator. — W^ 
dian^s  Entries,  p.  75. 

(5)  These  rules  of  the  common  law,  viz.  1.  That  account  did  not 
lie  6y  executors*;  2.  That  account  could  not  be  maintained 
Mgainsl  executors,  had  some  exceptions.  As  to  the  first,  an  ac- 
count might  have  been  maintained  at  the  common  law  by  the  exe- 
cutors of  merchants ;  as  to  both,  in  the  case  of  the  king,  the  action 
layf.  It  should  also  be  remarked,  that,  though  at  the  common 
law,  executors  in  general  were  not  compellable  to  account,  yet  if 
they  consented  to  settle  an  account,  they  were  liable  to  an  action 
of  debt  for  the  balance  j;. 

•  Hsrgravii'ft  Co.  Lit.  90.  b.  n.  (3).  f  F.  N.  B.  117.     12  R«P  SO.  «- 

t  F.  N.  B.  867-  I-ord  Halc'i  note. 
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4  ACCOUNT. 

8.  27.  an  action  of  account  may  be  maintained  against  the 
jexecutors  or  administrators  of  a  guardian,  bailiff,  or  re- 
ceiver. 

This  action  does  not  lie  against  an  infant'^(6) ;  nor  by  one 
executor  against  another',  for  the  possession  of  the  one  is  the 
possession  of  the  other. 


If.  Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action",  that  he 
was  never  bailiff  or  receiver,  or  that  he  has  fully  accounted, 
or  any  matter,  which  tends  to  shew  that  he  was  never  ac- 
countable: or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  a  time  to  such  a  time*^,  the  defendant  must  answer  the 
whole  time  (7)  precisely  (8). 

By  Stat  21  Jac.  1.  c.  16.  s.  3.  actions  of  account  (other 
than  such  accounts  as  concern  the  trade  of  merchandize  be- 
tween merchant  and  merchant,  their  factors,  or  servants,) 
must  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  action. 

If  the  defendant  plead,   that  he  was  never  receivei*,  he 

k  1  ln«t.  8S  b.     I  Inst.  173.  a.  n  Sou thcot  ▼.  Rider,  T.  Raym.  57. 

1    F.  N  M.  871.  4to.  edit,  uote(f).  o  9  Roll.  Abrid.  6S3.  (F).  pi.  I. 
.m  1  R.  A.  121.  ret.  lotr.  16.      Rnst. 
Entr.  17.  19.  21. 

(6)  Hence  an  infant  cannot  be  guardian  in  socage.  1  Inst. 
88.  b. 

(7)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer 
every  material  part  of  the  declaration.  If  a  plea  begin  with  an  an- 
swer to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an  - 
swer  to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to 
part  only,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage ;  the  plaintiff,  however,  ought  not  to  demur  in  this  case, 
but  to  take  his  judgment  for  the  part  unanswered  by  nil  dicit;  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  disconti- 
nued. 1  Roll's  Abrid.  487.  pi.  10. — Weaks  v.  Peach,  I  Salk.  179. 
Market  v.  Johnson,  1  Salk.  1 80. —Vincent  v.  Beston,  1  Lord  Raym. 
716. — Peers  v.  Henriques,  2  Lord  Raym.  841. — Gilb.  Hist.  C.  B. 
155.  158. 

(8)  Money  cannot  be  paid  into  court  in  this  action  ;  per  Willes, 
C.  J.  Bull.  N.  P.  128. 
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cannot  give  in  evidence  a  bailment  to  deliver  to  another  per- 
son, and  that  he  has  dehvered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet,  as  upon 
toe  delivery,,  he  was  accountable  conditionally,  (viz.  if  he 
did  not  deliver  over,)  the  evidence  does  not  support  the 
plea. 

So  a  release  cannot  be  given  in  evidence  under  the  plea, 
that  the  defendant  was  never  receiver'. 

In  account  against  the  defendant^  as  receiver  by  the  hands^ 
of  A,  it  is  sufficient  for  the  plaintiff  to  prove  that  A  di- 
rected the  defendant  to  borrow  of  another  to  pay  the  plain- 
tiff; that  the  defendant  borrowed  accordingly,  and  that  A 
gave  bond  to  the  lender. 


HI.  Of  the  Judgment^ 
1.  To  account.  9.  Final, 


1.  There  are  two  judgments  in  this  action: — the  first 
judgment  is,  that  the  defendant  do  account',  usually  termed 
a  judgment  quod  computet  (9).  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only  and  not  definitive*, 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered' ; 
for  where  the  defendant  pleaded  that  he  had  fully  account- 
ed, and  issue  being  joined  thereon,  the  jury  found  for  the 
plaintiff,  and  assessed  damages  and  costs,  and  judgment 
was  entered  accordingly,  and  execution  taken  out;  the 
court,  on  motion,  set  aside  the  judgment  and  execution, 
observing  that  the  judgment  was  wrong,  for  it  ought  to 

p  Willoaghby  v.  Small,  i  Brownl.  24.    n  Melcalfs  ciiee,  ii  Rep,  38.  a. 

q  Harrington  T.  Deane,  Hob.  36.  t  Hughes  ▼.  BurgeM^Ca.  Temp.  Hard. 

r  Co.  Eat.  46.  b.     Rast.  Eot.  17.  394. 


(9)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saun- 
ders, 3  Wils.  88.  was  as  follows: — "  therefore  it  is  considered,  that 
tlie  defendant  account  with  the  plaintiiF  of  the  time  aforesaid,  in 
which  he  (defendant)  and  the  said  S.  S.  were  the  baiiiifs  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  aforesaid 
goods  and  merchandises,  &c.  to  be  merchandised  and  made  profit 
of  for  plaintiff;  and  the  defendant  in  mercy,  &c.  because  he  hath 
not  before  accounted,  &c." 
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1  , 

have  been  only  a  judgment  to  account;  and  they  compared 
the  irregularity  in  this  case  to  the  irregularity  of  signing 
final  judgment  before  interlocutory  judgment 

After  the  judgment  to  account,  the  defendant  usually  offera 
to  account,  and  thereupon  the  court  assigns  auditors  to  take 
and  declare  the  account  between  the  parties.  The  auditors 
assigned",  are,  in  general,  some  of  tne  officers  (10)  of  the 
court,  who  may  convene  the  parties  before  them  from  day 
to  day,  until  the  account  is  determined.  If  the  auditors 
find  the  parties  remiss  and  negligent,  they  must  certify  to 
the  court  that  they  will  not  account  By  stat  4  Ann.  c.  16. 
8.  27.  the  auditors  are  empowered  to  administer  an  oath,  an4  , 
examine  the  parties  touching  the  matters  in  question,  and 
'^or,  the  trouble  in  auditing  and  taking  such  account,  shall 
have  9uch  allowance  as  the  court  shall  judge  reasonable,  to 
be  paid  by  the  party  on  whose  side  the  balance  of  account 
shall  be. 

Special  bail  is  not  to  be  found  until  after  the  judgment  to 
account*  (11).  If  the  defendant\  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to 
account,  there  must  issue  a  capias  ad  computandum  for  the 
purpose  of  bringing  him  into  court 

With  respect  to  pleading  before  the  auditors,  the  follow- 
ing rules  are  to  be  observ^:  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties*,  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discharge  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable*, he  cannot  plead  any  matter  in  6ar,  except  a 
release,  or  plene  computavit :  but  must  plead  before  the  au- 
ditors. The  exceptions  proceed  on  this  ground,  that  a 
release,  and  the  having  fully  accounted,  are  total  extinc- 
tions of  the  right  of  action**,  of  which  the  court  is  to  judge; 
and  even  in  these  cases  they  must  be  pleaded  specially,  and 
cannot  be  given  in  evidence  on  ne  t/tnques  receiver,    3.  No- 

II  WiHiams  r.  Lee,,  i  Mod.  49.    See  z  TaylorT.Pftge,Cro.C«r.il6.3WiIs. 

the  form,  a  Wilt.  8$.  113.  S.  P. 

X  Reeves  ▼.  Gibson,  i  Lev.  300.  a  3  Wils.  113. 114. 

y  Chester  v.  Hunt,  C.  B.  M.  13  G.  3.  b  1  Browiil.  94.  95. 


(10)  In  Godfrey  v,  Saunders,  C.  B.  E.  10  G.  3.  3  Wils.  73.  the 
three  prothonotaries  were  assigned  auditors. 

(11)  It  was  said,  by  all  the  prothonotaries  in  the  Court  of  Com- 
mon Pleas,  that  the  defendant  upon  the  first  writ  should  not  be 
held  to  special  bail,  yet,  in  special  cases,  by  the  discretion  of  the 
pourt,  he  shall  find  bail.    Noy,  28. 
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thing  can  be  pleaded  before  the  auditors*^  contrary  to  what 
has  been  previously  pleaded  and  found  by  verdict,  because 
the  consequence  would  be,  either  two  contradictory  ver- 
dicts, which  would  perplex  the  court,  or  two  similar  ver- 
dicts, which  would  be  nugatory.  4.  If  the  defendant  plead, 
before  the  auditors*,  any  matter  in  discharge,  which  is 
denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the 
auditors  must  certify  the  record  to  the  court,  who,  there- 
upon, will  award  a  venire  facias  to  try  it;  and  if  on  the  trial 
the  plaintiff  make  default,  he  shall  be  nonsuited;  but,  not- 
withstanding the  nonsuit,  he  may  bring  a  scire  facias  upon 
the  first  judgment 

2.  The  final  judgment  is%  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is 
found  in  arrear  (12).  A  writ  of  error  lies  upon  this  last 
judgment  only;  but,  although  it  be  found  erroneous,  and 
reversed,  the  first  jud^ent  shall  stand  in  force;  for  the 
two  judgments  are  distmct  and  perfect  (13). 


an 


IV.  ExecuHnn. 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  process  is  given  by  stat  Westra. 
2.  13  Edw.  1.  c.  11.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  in  loco  pa- 
rentis, and  the  words  of  the  statute  are  de  setvientibus,  6a- 
Jivis,  &c. 

c  3  Wile.  114.  •  Mietcairs  case,  ii  Rep.  40.  a. 

d  BulLN.  P.  128. 


(12)  The  form  of  this  judgment  for  the  pldnlifP  upon  demurrer 
to  plea  belbre  the  auditors,  in  Godfr^r  v.  Saunders,  3  Wik.  94.  was 
as  follows :  "  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  £19,000,  (the  sum  laid  in  the 
declaration)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  27SL  78*  9d.  for  his  damages*  as  well  by  reason  of  the  in- 
terpleading aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  said  de- 
fendant be  in  mercy,  &c.'* 

(13)  The  reader,  who  is  desirous  of  further  information  concern- 
ing the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v,  Saunders,  3  Wils.  73. 
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OF   ADULTERY. 

I.  Of  the  remedy  for  this  Injury ^  and  in  wfiat  Cases 

an  Action  may  be  maintained. 
II.  Of  the  Venue — Declaration — Piea. 

III.  Of  the  Evidence  J  and  herein  of  the  Marriage  Act^ 

26  G.  a.  c.  33. 

IV.  Of  the  Damages » 


I.  Of  the  Remedy  for  this  Injury  y  and  in  what  Cases 

an  Action  may  he  maintained., 

IN  ancient  times  adulteiy  was  inquirable  in  toums  and 
leets",  and  punished  by  fine  and  imprisonment;  but  at  the 
present  day  this  otFence  belongs  to  the  ecclesiastical  courts, 
and  the  temporal  courts  do  not  /take  any  cognizance  of  it  as 
a  public  wrong.  Several  attempts,  indeed,  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  of 
criminal  jurisdiction,  but  they  have,  for  the  most  part,  been 
wholly  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when,  as  Blackstone  justly  re- 
marks**, the  ruhng  powers  found  it  for  their  interest  to  put 
on  the  semblance  of  a  v^ry  extraordinary  strictness  and 


a  3  Inst.  so6^ 


b  4  Bl.  Com.  p.  64. 


(l)  In  the  year  1604,  (2  James  I.)  a  bill  was  brought  into  parlia^ 
nient  **  for  the  better  repressing  the  detestable  crime  of  adultery.*' 
This  bill  was  committed,  but  when  the  report  was  made  by  the 
(committee,  the  Earl  of  Hertford  said,  that  they  found  the  bill 
rather  concerned  some  particular  persons  than  the  public  good, 
f^hereupon  the  bill  was  dropped.    See  ^th  vol.  of  Pari.  Hist.  p.  88, 


ADULTERY.  0 

Surity  of  morals,  adultery  was  made  a  capital  crime  (2)« 
ut  at  the  restoration,  when  men,  from  an  abhorrence  of  . 
the  hypocrisy  of  the  Jate  times,  fell  into  a  contrary  extreme 
of  licentiousness,  it  was  not  thought  proper  to  renew  a  law 
of  such  unfashionable  rigour;  adultery,  therefore,  at  the 
present  day,  as  f^gr  as  respects  the  temporal  courts,  is  con- 
sidered merely  as  a  civil  injury;  and  the  only  remedy,  which 
the  law  affords,  is  an  action,  whereby  the  husband  may  re^  ^ 
cover,  against  the  adulterer,  a  compensation  (3)  in  damages 
for  the  loss  of  the  society,  comfort,  and  assistance  of  nis 
wife,  in  consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities*  to  shew  that 
the  action  for  adultery  is,  for  some  purposes  at  least,  to  be  con- 
sidered as  an  action  on  the  case,  yet,  from  a  late  decision  in 
the  Court  of  Common  Pleas,  it  must  now  be  considered  as  the 
subject  of  an  action  of  trespass.  The  case  alluded  to  is,  that 
of  Woodward  v.  Walton,  C.  B.  Trin.  47  Geo.  3.  2  Bos.  and 
Pul.  N.  R.  476.  The  court  there  held,  that  an  action  for  de- 
bauching the  plaintilFs  daughter  per  quod  servitiuni  amisit  is 
an  action  of  trespass,  and  that  consequently  a  count  for  that 
purpose*  misfht  be  joined  with  a  count  for  breaking  and  enter* 
ing  the  plaintiff's  house.  Sir  J.  Mansfield,  delivering  the  opi- 
nion of  the  court,  introduced  the  following  remarks: — *^  A 
little  confusion  has  arisen,  in  some  of  the  cases  from  the  inser- 
tion of  the  words  vi  et  armis  in  declarations  in  actions  on  the 
case,  those  words  being  generally  applicable  to  actions  of 

€  Cooke  ▼.  Sayer,    6   East,   38  s,  ^.        Timbrcll,  5  T.  R.  36l.  and  6  £wt» 
Batcbclor  v.  Bi^g,  3  WiU.  319.  3        391. 
Bl.  K.  854.  per  Grose  J.  in  Weedonv. 


1 


(2)  The  provisions  of  the  statute  made  for  this  purpose  were 
these — "  that  if  any  married  woman  should  be  convicted  of  being 
carnally  known  by  any  man  other  than  her  husband,  (except  in  case 
of  ravishment,)  such  offence  should  be  adjudged  felony,  and  every 
person,  as  well  the  man  as  the.  woman,  offending  therein,  should 
suffer  death  without  benefit  of  clergy,  provided  that  this  should  not 
extend,  1st,  to  any  man,  who  did  not  know  at  the  time  of  such  of- 
fence committed,  that  the  woman  was  then  married;  or,  2ndly,  to 
any  woman  whose  husband  should  be  beyond  the  seas  for  three 
years,  or  reputed  de^d ;  or,  3dly,  to  any  woman  whose  husband 
should  absent  himself  for  three  years  in  any  place,  so  as  the  wife 
should  not  know  her  husband  to  be  living  within  that  time."  ^See 
Scobell's  Acts,  Part  2,  p.  121.     Fo.  Ed. 

(3)  Strictly  speaking  an  injury  of  this  kind  will  not  admit  of  any, 
^lach  less  a  pecuniary  compensation.  . 
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trespaiB  only;  and  I  certainly  do  not  recollect  to  have  seen 
them  uaed  in  actions  upon  the  case.  In  actions  like  the 
present,  as  &r  as  my  recollection  goes^  the  form  of  the  de- 
claration has  always  been  in  trespass  vi  e%  armis  et  contra 
pacem.  I  cannot  distinguish  between  this  action  and  an 
action  for  criminal  conyersation.  If  that  be  the  subject  of 
trespass,  this  must  be  so  toa  •  In  the  action  for  criminal 
conversation,  the  violence  is  not  the  ground  of  the  action: 
both  in  that  case  and  in  this,  if  the  injuiy  were  committed 
with  violence,  it  would  amount  to  a  rape.  I  do  not  see, 
therefore,  any  good  reason  why  either  of  them  should  be 
the  subject  of  an  action  of  trespass.  But  it  seems  from  the 
cases  which  toe  have  looked  into»  that  the  action  for  criminal 
conversation  has  been  considered  for  years  as  the  subject  of  an 
action  of  trespass*  In  actions  by  a  master  for  an  assault 
upon  his  servant,  per  quod  servitium  amisit,  there  is  no  tres- 
pass against  the  plaintiff;  the  sole  foundation  of  the  action 
IB  the  loss  of  service;  yet  this  also  has  been  considered  as 
an  action  of  trespass.'" 

Having  endeavoured  to  explain  the  nature  of  the  action,  the 
next  object  of  inquiry  is,  under  what  circumstances  the  law 
parmits  this  action  to  be  maintained;  and  first,  it  is  essentially 
necessary,  that  the  husband  should  present  himself  in  court, 
with  clean  hands,  as  has  been  said,  that  is,  without  any  im- 
putation of  having  courted  his  own  dishonour,"  or  having 
Deen  instrumental  to  his  own  disgrace;  for  it  is  now  settled*, 
that  if  the  husband  has  consent^  to,  or  provided  means  for 
the  adulterous  intercourse  of  his  wife  with  the  defendant, 
the  ground  of  the  action  is  removed,  and  the  defendant  will 
be  entitled  to  a  verdict;  for  volenti  non  fit  injuria  (4).  So 
if  the  husband,  after  marriage,  transgresses  those  rules  of 

d  S«e  DitchuBT.  Bond,  B.  R.  E.  $4  T.  i6Geo..2.    Agreed  by  the  court 

G.  3.  9  MmU  and  Selwyn,  436.  S.  P.  in  Duberl^y  ▼.  G  unning,  4  T.R.  65 1 . 

recognizing  Woodward  v.  Walton.  and  there  said  by  Buller  J.  to  be  set- 

e  Per  de  Grey,  C.  J.  in  Howard  ▼.  Bur-  tied  kw. 
tottwood,  C.  B.  Middx.  Sitt  after  T. 


(4)  From  Lord  Kenyon's  account  of  Cibber  v.  Sloper,  in  4  T.  R« 
6559  it  would  appear  as  if  the  verdict  in  that  case  had  been  given 
Hi  conformity  with  this  position.  But^  in  £act,  the  iury  in  Cibber 
V.  Sloper  found  a  verdict  for  the  plaintifP  with  j^lO  damages.  The 
cause  was  tried  befinre  Lee,  C*  J.  at  the  Middlesex  sittin&is  after  Mi^ 
chaelmas  term,  1738:  Stianee,  solicitor-general  for  the  plaintiff; 
Mr.  Murray  (afterwards  Lord  Mansfield)  and  other  counsel,  for  the 
defendant.    The  case  is  truly  stated  in  Buller's  N.  P.  p.  37»  a* 
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eonduct  which  decency  requires^  and  affection  demands 
from  him,  and  in  an  open,  notorious,  and  undisguised  man* 
ner,  carries  on  a  criminal  correspondence  with  other  women» 
he  cannot  maintain  this  action  (6). 

>  i  Wyndluutt  t.  Lard  Wycmnbe,  4  E«|>.        Btendford,  there  cited,  both  ruM 

N.  P.  C.  16.  and  Sturt  v.  Merq.  of       by  Kenyoo,  C.  J.  (5). 


OT*«* 


follows :  **  In  Gibber  v.  Sloper,  it  was  holden,  that  the  action  lay, 
though  the  privity  and  consent  of  the  husband  to  the  defendant's 
connexion  with  the  wife  were  clearly  proved.**  The  clear  proof 
here  alluded  to  was  this— that  the  plaintiff  and  defendant  lived  in 
the  same  house;  that  their  bed-chambers  were  adjoining  to  each 
other;  and  that  there  was  a  conununication  between  them  by  a 
door.  Mrs.  Gibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and  putting  on  a  bed-gown,  retired  to 
Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her  husband's 
bed,  Mr.  Gibber  shutting  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  also,  that  Mr.  Gibber  sometimes  called  Mr, 
Sloper  and  Mrs.  Gibber  up  to  breakfast.  It  is  observable,  that 
Lord  Kenyon,  at  a  time  subsequent  to  that  above-mentioned,  viz* 
on  the  first  trial  of  Hoare  v.  Allen,  Middlesex  sittings  after  M.  T. 
41  G.  3.  MSS,  stated  this  case  correctly  with  the  exception  of  the 
name  of  the  Ghief  Justice.  Lord  Kenyon  then  said,  **  that  Gibber 
V.  Sloper  was  tried  before  Lord  Mansfield,  (Lee  was  Chief  Justice) 
who  thought  the  conduct  of  the  husband  so  gross,  that  it  was  a 
case  for  small  damages,  but  that  it  did  not  go  to  the  ground  of  the 
action ;  since  that  timey  however,  it  had  been  thought,  that  where 
)he  husband  furnished  means  for  the  criminal  intercourse,  the  action 
would  not  lie.*' 

(5)  It  is  to  be  observed,  that  although  the  opinion  of  Lord  Ken* 
yon,  G.  J.  as  delivered  in  Sturt  v.  Marq.  of  Blandford,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  ver- 
dict for  the  plaintiff,  with  lOOl.  damages. 

(6)  Lord  Alvanl^y  G.  J.  differed  in  opinion  with  Lord  Kenyon 
on  this  point:  Lord  A.  thought  that  the  infidelity  or  misconcmct 
of  the  husband  could  not  be  set  up  as  a  legal  defence  to  the  adul- 
tery of  the  wife ;  that  circumstance  alone  which  struck  him  as  fur- 
nishing any  defence  was,  where  the  husband  was  accessary  to  his 
own  dishonour ;  in  that  case  he  could  not  complain  of  an  injury 
which  he  had  brought  on  himself,  and  had  consented  to;  but  that 
the  wife  had  been  injured  by  the  husband's  misconduct,  could  not 
warrant  her  in  injuring  him  in  that  way,  which  was  the  keenest  of 
all  injuries.  In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wal- 
lace, 4  Esp.  N.  P.  G.  237.)  Lord  Alvanley  directed  the  jury  U> 
consider  evidence  of  infidelity  in  the  husband,  as  going  in  mitiga- 
tion of  damaf^  only,  and  not  as  furnishing  an  answer  to  the  ac- 
^on,  or  as  entitling  the  defendant  to  a  verdict. 


It  ADULTERY.  " 

J  So  if  the  wife  be  suffered  to  live  as  a  prostitute^  with  the 
^  privity  of.the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit  the  act  of  which  the  husband  com-- 
plains,  the  action  cannot  be  maintained  (7).  But  if  the  hus- 
band has  been  guilty  of  negligence  merely,  or  inattention  to 
the  behaviour  and  conduct  of  his  wife  with  the  defendant^, 
not  amounting  to  a  consent,  such  circumstance  will  go  in* 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  pMntift's  wife',  it  ap- 
peared that  the  plaintiff  and  his  wife  had  ao^reed  to  live  se- 
parately: the  plaintiil'  proved  several  acts  of  adultery  com- 
mitted by  the  defendant  after  the  separation  of  the  plaintiff 
and  his  wife,  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C.  J.  being  of  opinion 
that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual  manner,  but  was  not  supported  by  the  evidence^ 
nonsuited  the  plaintiff.  On  a  motion  for  a  n^w  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  recent  case*^,  where  the  husband  and  wife  had  entered 
into  a  deed  of  separation  with  trustees,  and  the  wife  was 
living  separate  from  the  husband,  though  not  in  pursuance 
of  the  terms  of  the  deed,  at  the  time  6f  the  adulterous  inter- 
course. Lord  EUenborough,  C.  J.  said  that  he  did  not  consi- 
der the  question,  "  whether  the  mere  fact  of  separation  be- 
tween husband  and  wife  by  deed,  was  such  an  absolute  re- 
nunciation of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action  for  the  seduction  of  his  wife,** 
as  concluded  by  the  preceding  decision  in  Weedon  v.  Tim- 
brell.  But  in  the  case  then  before  the  court,  the  court  being 
of  opinion,  that  taking  the  whole  deed  into  consideration,  it 
was  evident,  that  the  only  separation  in  the  contemplation 
of  the  parties,  was  a  separation  toiih  the  approbation  of  the 
trustees;  and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  was  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his  consent, 

%  Per  Lord  Mansfield,  C.  J,  in  Smith    i  Weedon  ▼.  Timbrell,  5  T.  R.  357. 

T.  AUieon,  Bull.  N.  P.  27.  Hodges    k  Chambers  ▼.  Caulfield,  6  fiast's  Rep. 

V,  Windham,  Peake,  N.  P.  C.  39.  944. 

h  Agreed  by  the  court  in  Duberley  ▼. 

Gunning,  4  T.  R.  651. 


(7)  "If  the  wife  is  a  prostitute,  and  the  husband  is  no/ privy  to 
it,  it  goes  only  in  mitigation  of  damages."  Per  de  Grey,  C.  J.  in 
Howard  v.  Burtonwood,  and  Buller's  N.  P.  27*  S.  P. 
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and  consequently  the  event  and  situation  provided  for  in 
the  deed  had  not  happened;  and  in  thdt  view  of  the  case, 
there  could  not  be  any  question,  but  that  the  plaintifl*'8 
right  to  recover  was  not  affected  by  the  deed;  and  further, 
if  the  wife  had  left  the  husband  with  the  approbation  of  the 
trustees,  yet,  as  the  deed  had  provided  "  that  the  wife  might 
have  the  care  of  the  younger  children  of  the  marriage,  and 
visit  the  others,  more  especially  when  they  should  be  ill,  so 
as  to  require  the  attention  of  a  mother,"  the  husband  had 
not  in  this  case,  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrell)  given  up  all  claim  to  the  be- 
nefit to  be  derived  from  the  society  and  assistance  of  his 
wife;  consequently,  that  the  case  of  Weedon  v.  Timbrell,  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  an  adulterous 
intercourse  with  the  plaintiff's  wife,  the  plaintiff  may  main* 
tain  separate  actions,  although  the  cause  of  action  has  ac- 
crued auring  the  same  period'. 


11.  Of  the  Venue — Declaration — Plea. 

This  is  a  transitory  action;  and,  consequently,  the  venue 
may  be  laid  in  any  county,  subject,  however,  to  being 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
action  arose  in  another  county,  and  not  elsewhere  out  of 
such  other  county.  Although  the  marriage  be  a  material 
inducement  to  the  right  of  the  plaintiff,  to  maintain  the  ac- 
tion^ in  respect  to  the  trespass  on  the  wife,  yet  it  forms  no 
part  of  the  cause  of  action :  the  trespass  committed  on  the 
wife  constitutes  the  whole  cause  of  action." 

The  declaration  in  this  action  is  very  concise;  in  substance 
it  is  as  follows:  viz.  that  the  defendant,  with  force  and  arms^ 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance ,  in  his  domestic  affairs^ 
and  other  lawful  business. 


i  Gregson  v.  M'Tagjart, )  Catnp.  N. 
P.  C.  415. 


Tu  Guard  ▼.  Ho<lg;e,  ly  East,  33. 
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The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (8)  may  be  pleaded  in  bar  of 
this  action;  but  the  gist  of  the  action  bemg  the  injuiy  Sus- 
tained by  the  husband  in  consequence  of  the  adulterv,  the 
proper  plea  under  that  statute  is,  not  guilty  within  six 
yea^s^ 

In  a  late  dise^  where  tlie  plaintiff  complained  "of  a  plea 
of  trespass,  that  the  defendant^  with  force  and  arms,  assaulted 
and  seciuced  the  plaintifTs  wife,  per  quod  consortium  amisit^ 
^c.  contra  pacem^  4r^-"  ^^'^  the  defendant  pleaded  not  guilty 
within  six  years;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer 
was  cited.  Lord  EUenborough,  C.  J.  said,  it  might  be  ma- 
terial to  consider  that  point,  if  the  Question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case  j 
but  the  defendant  having  taken  the  longer  period,  and 
pleaded  not  guilty  wi^in  six  years,  that  of  course  must  in- 
clude not  ffuilty  within  four  years,  and  the  plea  not  having 
been  specislly  demurred  to,  was  therefore  good  in  either  way 
of  considering  it;  he  added  further,  that  he  did  not  know 
what  bis  opimon  would  have  been  if  the  point  had  then  first 
arisen;  but  it  having  been  considered  in  Cooke  v.  Sayer,  as 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it 
Lawrence,  J.  cited  the  case  of  Parker  v.  Ironfield,  in  which 
Buller,  J.  had  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  per  quod  semitium  amisit,  as  an  ac- 
tion on  the  case.  Le  Blanc,  J.  did  not  give  any  opinion  aa 
to  this  point;  but  obseiyed,  that  the  action  before  the  court, 
be  it  either  case  or  trespass,  was  within  the  statute  of  limi- 
tations; therefore,  in  either  way  of  considering  it,  the  plea 
was  a  good  bar  [not  being  specially  demurred  to.] 

a  Cooke  v.  Sayer,  6  Eosfs  Rep.  388.        3S7.    But  leeWoodward  ▼.  Walloni 
S  Burr.  753.  Bull.  N.  P.  28.  ante^  p.  9,  and  Ditcham  ▼.  Bond^ 

•  MacfadseeD  ▼.  OliTaiit,  6  Eaaf  i  Rep.        fi  Maale  and  Setwyo,  436. 


(6)  By  Stat.  21  Jac.  1.  c.  16.  8.  3.  all  actions  on  the  case  (other 
than  for  slander)  must  be  commenced  and  sued  within  six  year» 
next  after  the  cause  of  such  action;  and  actions  of  trespass,  of  as-* 
sault,  battery,  wounding,  and  imprisonment,  within ^our  years.  It 
appears,  from  the  language  of  the  court  in  Cooke  v.  Sayer,  6  East's 
R.  388.  that  they  considmd  the  action  for  adulterv  as  falling  witth* 
in  the  former  description  of  actions,  and  consequently  that  the  limi^ 
tation  of  time  was  m  years.     But  see  ante,  p.  9* 
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III.  Of  the  Evidence^  and  herein  of  the  Marriage 

Acty  26  G.  3.  c*  33. 

In  other  actions^  evidence  of  cohabitation^  general  repu- 
tation,  acknowledgment  of  the  parties,  and  reception  by 
their  friends^  is  sufficient  to  establish  the  relation  of  husband 
and  wife.  But  in  this  action,  in  order  that  it  may  not  be 
converted  to  bad  purposes,  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holden  to  be  indispensably  necessary  for  the 
plaintiff  to  prove  the  marriage  ceremony  having  oeen  per- 
iormed,  either  by  the  testimony  of  some  person  who  was 
present  at  the  marriage,  or  by  the  production  of  the  register^ 
or  of  an  examined  copy  thereof^.v   ^JWeyy/'/,  y  '     :  J^^-  *  ". 

Such  strictness  being  required  as  to  the  ]broof  of  marriage 

in  this  action,  it  will  be  necessaiy  to  make  some  remarKS 

.touching  marriage  in  general,  in  order  that  the  reader  may 

be  apprised  of  the  solemnities  which  the  law  deems  essential 

to  constitute  a  valid  marriage; 

At  the  common  law*',  any  contract  made  per  verba  de  prce- 
senti^  or  in  words  of  the  present,  or  in  case  of  cohabitation, 
per  verba  defuturo  also,  between  persons  able  to  contract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par- 
ties might  bave  been  compelled  in  the  spiritual  courts  to  ce* 
lebrate  it  in  facie  ecclesits.  In  order  to  constitute  a  valid 
marriage,  before  the  marriage  act,  it  appears  to  have  been 
wholly  immaterial  whether  the  ceremony  was  performed  by 
a  protestant  or  a  Roman  catholic  priest,  in  a  private  lodging 
or  a  public  chapel.  In  the  case  of  the  King  v.  Fielding,  5  St 
Tr.  614.  the  marriage  ceremony  was  performed  in  a  private 
lodging  by  a  Roman  catholic  priest,  in  the  year  1705;  and 
upon  evidence  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife, 
said  that  he  would ;  and  that  the  woman  answered  affirma- 
tively to  the  question  put  to  her,  whether  she  would  have 
Mr.  Fielding  for  her  husband ;  Mr.  Justice  Powel,  upon  a 
question  of  felony,  considered  it  as  a  marriage  contracted  per 
verba  de  praserUi;  in  like  manner  as  it  was  considered  by 
Lord  Holt  in  Jesson  v.  CoUins,  Salk.  487.  and  6  Mod.  155. 

p  Morris  ▼.  Miller,    4    Burr.    9057.    q  See  R.  v.  InhabiUntt  of  Bramptonit 

iBl.  R.639.S.  C.  andBun.N.F.37-         10  Eost,  98a. 
and  per  Lord  Mansfield,  C.  J.  in  Birt 
V.  Barlow,  Doug.  174.  S.  P. 
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See  further  on  this  subject  R.  v.  Brampton,  post  n.  (17).  It 
appears  doubtful,  whether,  at  the  common  law,  it  was  neces-* 
sary  that  the  ceremony  should  have  been  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  m  R.  v.  LufHngtoni, 
1  Burr.  S.  C.  232.  and  some  remarks  on  this  point,  1  Bl. 
Com.  439.)  certainly  the  ecclesiastical  law  required  it,  and  if 
a  husband  demanded  a  right  in  the  ecclesiastical  court,  which 
was  only  due  to  him  by  the  ecclesiastical  law,  it  was  neces- 
sary for  him  to  prove  in  that  court,  that  he  had  been  married 
hy  a  person  in  holy  orders.  Hay  don  v.  Gould,  Salk.  119. 
tifaving  endeavoured  to  explain  the  rules  of  law  which  pre- 
vailed, prior  to  the  marriage  act,  it  becomes  necessary  to  set 
forth  the  provisions  of  that  important  statute^  in  order  that 
the  reader  may  obtain  an  accurate  knowledge  of  the  altera- 
tions, which  have  been  made  in  the  law  on  this  subject 

From  the  preamble  of  this  statute'  (sometimes  termed 
Lord  Hardwicke's  Act,  but  more  frequently  the  marriage 
act)  it  appears  to  have  been  made  for  the  purpose  of  pre- 
venting the  mischiefs  and  inconveniences,  whicn  had  ansen 
from  clandestine  marriages.    The  provisions  are  as  follow: 

First,  all  banns  shall  be  published  in  the  parish  church*,  or 
in  a  public  chapel  in  which  banns  have  been  usually  pub^ 
lished  (9)»  belonging  to  the  parish  or  chapelry  wherein  the 

r  Stat.  96  Geo.  9.  c.  33.  s  S .  i. 


(9)  Upon  these  words  a  question  arose,  in  the  year  1781 ,  whether 
this  statute  was  to  be  construed  to  mean  such,  chapels,  wherein 
banns  were  usually  published  at  the  time  when  the  marriage  in 
question  took  place,  or  such  chapels  only  as  existed  at  the  time  of 
passing  the  act.  TheCourtof  King's  Bench  were  of  opinion,  that 
the  legislature  clearly  meant  chapels  existing  at  the  time  of  the  act ; 
and,  consequently,  that  a  marriage,  celebrated  in  a  chapel  erected 
since  the  statute  26  Geo.  2.  c.  33.  was  void,  although  banns  had 
been  frequently  published  there,  and  majriages  de  facto  celebrated 
there  previously  to  the  marriage  in  question.  R.  v.  Inhabitants  of 
Northfield,  Doug.  65$.  As  soon  as  the  determination  of  tlie  court 
in  this  case  was  known,  Lord  Beauchamp  introduced  a  bill  into 
parliament,  which  passed  into  a  law,  for  making  all  marriages,  which 
had  been  celebrated  in  any  parish  church,  or  public  chapel,  erected 
since  stat.  26  Geo.  2.  c.  33.  and  consecrated,  valid  in  law,  and  to 
exempt  the  clergymen,  who  had  celebrated  such  marriaees,  from 
the  penalties  of  that  statute.  Vide  31  Geo.  3.  c.  53.  The  opera- 
tion of  the  stat.  21  Geo.  3.  c.  53.  not  being  prospective,  a  similar 
provision  was  made  by  stat.  44  Geo.  3.  c.  77-  in  respect  of  marriages 
solemnized  before  the  25th  of  March,  18059  in  any  church,  or  pub* 
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\ 
"i  ^^^peiBom  to  be  married  reside,  upon  three  Sunday  preceding 
,the  marria^;  aad,  if  the  parties  dwell  in  different  parishes 
or  chapeiries,  then  the  banns  are  to  be  published  in  the 
church  or  chapel  belonging  to  the  parish  or  chapeliy,  where- 
in each  of  the  persons  dwell;  if  both  ot  either  dwell  in  an 
extra-parochial  place  having  no  church  or  chapel,  theti  the 
banns  are  to  be  published  in  a  church  of  chapel  belbngifi^ 
to  the  adjoining  parish,  And  in  such  case  the  cler^man  shatt 
certify  the  publication  in  the  same  manner  as  if  either  of  the 


lie  chapel  in  England,  &c.  erected  since  the  making  the  statute  26 
Geo.  2.  and  consecrated ;  and  in  like  manner  as  by  the  last^men* 
tioDed  act  {21  G.  3.  c.  53.  s.  3.)  registers  of  these  marria^,  or  co- 
pies thereof,  are  to  be  received  in  evidence  in  courts  of  law  and 
<!qiiity  :  mrovidedy  that  in  all  such  courts  the  same  objections  shall 
be  a^'ailable  to  the  receiving  such  registers  or  copies  in  evidence^ 
as  would  have  been  available  to  the  receiving  the  same  as  evidence, 
if  such  registers  or  copies  had  related  to  marriages  solemnized  in 
parish  churches»  or  public  chapels,  in  which  banns  were  usually 
published  before,  or  at  the  time  of  passing  the  act  36  O.  3.  And 
by  Stat.  48  G.  3.  c*  127*  the  same  provisions  have  been  made  in  re- 
spect of  marriages  solemnized  before  August  23d,  1 808,  in  any 
church,  otc  with  this  farther  enactment,  **  that  the  registers  6f  all 
marriages  solemnized  in  any  public  chapels,  thereby  enacted  to  be 
valid,  shall,  within  thirty  days  next  after  the  23d  of  August,  1808, 
be  removed  to  the  parish  church  of  the  parish  in  which  such  chft-> 
pel  shall  be  situated ;  and,  in  case  such  chapel  shall  be  situated  in 
un  extra-parochial  place,  ^en  to  the  parish  church  next  adjoining, 
to  be  kept  with  the  marriage  registers  of  such  parish,  and  in  like 
manner  as  parish  registers  are  directed  to  be  kept  by  stat.  26  G.  2. ; 
and  within  12  months  after  the  removal  of  such  registers  to 
such  parish  churches  respectively,  two  copies  thereof  respectively, 
shall  be  transmitted  by  the  respective  churchwardens  of  such  par* 
risbes  to  the  bishop  of  the  diocese,  or  his  chancellor,  subscribed  by 
the  hands  of  the  minister  and  churchwardens,  to  the  en^d  that  the 
same  may  be  ftuthfully  preserved  iu  the  registry  of  the  bishop.** 

N»  In  cases  where  the  marriage  has  been  solemnized  in  a  chapel » 
tlie  plaintiff  ought  to  be  prepared  with  the  registers  and  other  evi- 
dence, to  show  that  banns  are,  and  have  been  usually  published 
there,  in  order  to  found  a  pi-esumption,  that  it  is  a  chapel  in  which 
marriages  may  be  lawfully  solemnized  according  to  the  provisions 
of  the  marriage  act.  But  in  Taunton  v.  Wyborn,  2  Camp*  N.  P. 
C.  297*  it  was  holden  primd  facie  sufficient  for  this  purpose  to  pro- 
duce an  old  register  of  marnages  solemnized  in  the  chapel  before 
the  ]ias8ing  of  the  marriage  act,  and  a  register  of  banns  published 
there. since,  and  to  prove,  by  living  witnesses,  that  marriages  had 
been  solemnized,  and  banns  published  there  of  lute  years* 
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parties  dwelt  ih  such  parish:  and,  further,  it  i^  required, 
that  the  marriage  shall  be  solemnized  in  one  of  the  parish 
churches  or  chapels,  where  the  banns  have  been  publisned. 

Notice  shall  be  given'  to  the  minister  of  the  true  christian 
and  surnames,  places  of  abode  within  the  parish,  &c.  and 
time  of  residence  there,  of  the  parties  seven  days  before  the 
publication  of  the  banns;  otherwise  the  minister  shall  not  be 
obliged  to  publish  them.  N.  A  person  whose  baptismal  and 
surname  was  Abraham  Langley,  was  married  by  banns  by 
the  name  of  George  Smith,  having  been  known  in  the  pa- 
rish where  he  resided  and  was  married,  by  that  name  only 
from  the  time  of  his  first  coming  into  the  parish  till  his  mar- 
riage, which  was  about  three  years;  it  was  holden,  that  the 
marriage  was  valid*.  So 'where  a  person  had  gone  by  an 
assume  name  for  sixteen  weeks,  in  order  more  effectually  to 
conceal  himself,  having  deserted  from  the  army,  and  then 
was  married  by  his  assumed  name  by  licence;  the  marriage 
was  holden  good,  no  fraud  being  intended  in  respect  of  the 
marriage.    R.  v.  Burton  on  Trent,  3  M.  and  S.  537. 

No  minister*  shall  be  punishable  by  ecclesiastical  cen- 
sures for  solemnizing  marriages,  where  both  or  one  of  the 
parties  are  under  21,  after  banns  published,  if  the  parents 
or  guardians  (whose  consent  is  required  by  law)  da  not  give 
notice  of  their  dissent;  if,  however,  such  parents  or  guar- 
dians, or  one  of  them,  publicly  declare  their  dissent  at  the 
time  of  publication,  then  the  banhs  will  be  void. 

Licences  shall  be  granted^  to  solemnize  marriages  in  the 
church  or  chapel  of  the  parish  or  chapelry  only,  within 
which  the  usual  place  of  abode  of  one  of  the  parties  shall 
have  been  for  four  weeks  before  the  marriage;  or  where 
both  or  either  of  the  parties  dwell  in  an  extra-parochial 
place,  then  in  the  church  or  chapel  of  the  adjoining  parish 
or  chapelry  (10).    N.  Parishes,  having  no  parish  church  or 

t  K.  s.  X  S.  3.. 

tt  R.  T.  BilUnfrshnnt,  s  M««le  :]r  8.  4. 

•nd  Selwyn,  sso. 


\\0)  Notwithstanding  the  provisions  in  the  2d  section,  and  in  this 
section,  as  to  the  residence  of  the  parties,  it  is  to  be  observed,  that 
after  the  solemnization  of  any  marriaee,  either  by  banns  or  licence^ 
it  is  not  necessary,  in  support  of  such  maniage,  to  give  any  proof 
of  the  residence  of  the  parties ;  nor  is  evidence  to  the  contrary  ad- 
ibissible.    See  the  ioth  section  of  this  statute. 
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chapel*,  or  none  where  diyine  service  is  usually  celebrated 
every  Sunday,  are  deemed  extra-parochial. 

The  archbishop  of  Canterbury's  right  of  granting*  special 
licences  to  many  at  any  convenient  time  or  place  is  expressly 
jneserved  tp  him. 

Persons  convicted  of  solemnizing  matrimony^  in  any  other 
place  than  a  church  or  public .  chapel,  where  banns  have 
been  usually  published  (11),  except  by  special  licence,  or  of 
solemnizing  matrimony  without  publication  of  banns,  ex- 
cept by  licence  from  persons  duly  authorised  to  ^rant  the 
same,  are  to  be  deemea  guilty  of  felony,  and  shall  be  trans- 
ported for  14  years;  the  prosecution  for  such  felony  hav- 
ing been  commenced  witnin  three  years  after  the  offence 
committed;  and  all  marriages  solemnized  after  25th  March, 
1754,  {ft  any  other  place  than  a  churchy  or  such  public  cha» 
pel,  unless  by  special  licence^  or  solemnized  without  publico^ 
tion  of  banns  or  licence  from  a  person  duly  authorized  to 
grant  the  same^  shall,  be  void. 

After  the  solemnization*'  of  any  marriage  by  banns,  it 
•hall  not  be  necessaiy,  in  support  of  such  marriage,  to  give 
any  proof  of  the  actual  dwelling  of  the  parties  m  the  re- 
spective parishes  wherein  the  banns  were  published;  or 
where  the  marriage  is  by  licence,  it  shall  not  be  necessary 
to  give  any  proof  that  the  usual  place  of  abode  of  one  of 
the  parties,  for  the  space  of  four  weeks,  was  in  the  parish 
where  the  marriage  was  solemnized;  nor  shall  any  evidence 
in  either  of  the  said  cases,  be  received  to  prove  the  contrary 
in  any  suit  touching  the  validity  of  such  marriage. 

"All  marriages  solemnized"*  by  licence,  where  either  of 
the  parties,  not  being  a  widower  or  widow,  is  under  the  age 
of  21  years,  without  the  consent  of  the  father  of  such  of  the 
parties  so  under  age  (if  then  living)  first  had,  or  if  dead,  of 
the  guardian  of  tne  person  of  the  party  so  under  age,  law- 
fully appointed,  or  one  of  them:  and  if  there  be  no  such 
guardian,  thenof  the  mother  (if  living  and  unmarried);  or  if 
there  be  no  mother  living  and  unmarried,  then  of  a  guardian 
of  the  person  appointed  by  the  Court  of  Chancery,  shall  be 
void." 

All  illegitimate  child  has  been  holden  to  be  within  the 

2  S.6.  a  S.  5.  b  S.  8.  €  S.  10.  d  S.  il. 


(11)  See  note  9. 
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meaning  of  this  clause  (R.  v.  Hodnett,  1  T.  R.  96.)  Whether 
the  consent  of  the  putative  father,  or  of  the  natural  mother 
be  sufficient  to  give  validity  to  the  marriafi^e  of  such  child, 
appears  to  have  been  a  vexata  quiestio.  In  K,  v.  Edmonton, 
B.  R.  E.  24  G.  3.  2  Bott  76,  pi.  114,  and  cited  in  1  T.  R.  97, 
it  was  holden,  that  the  consent  of  the  putative  father  vras 
sufficient;  but  in  Homer  v.  Lydiard,  and  Daniel  v.  Cooke, 
Sir  William  Scott  v^ras  of  opmion,  that  the  consent  could 
only  be  dven  by  a  guardian  appointed  by  the  Court  of  Chan- 
ceiy.  1  he  same  question  was  submitted  to  the  considera- 
tion of  the  Court  of  King's  Bench,  in  the  case  of  Pjiestly 
v.  Hughes,  sent  by  the  master  of  the  rolls.  After  the  case 
had  been  twice  argued,  three  judges,  viz.  Loixl  EUenbo- 
rough,  C.  J.  Le  Blanc,  and  Bayley,  Js.  certified",  that  they 
were  of  opinion,  that  all  marriages,  whether  of  legitimate 
or  illegitimate  persons,  are  within  the  general  provision  of 
tliis  statute,  and  tliat  the  consent  of  the  natural  mother  is 
not  a  sufficient  consent  within  the  preceding  section.  Grose 
J.  certified,  that  it  seemed  to  him  from  the  words  of  the  11th 
section,  that  the  legislature  had  in  their  contemplation  such 
legitimate  children  who  had,  or  might  have,  either  parents 
to  consent  to  tjie  marriage  of  such  children,  or  guardians 
whom  the  legislature  intended  to  substitute  for  such  parents, 
under  different  circumstances;  and  that  they  had  not  in 
their  contemplation  to  provide  for  the  marriages  of  illegiti- 
mate children,  whose  parents  could  not  legally  forbid  the 
banns,  if  they  were  to  be  married  by  banns,  and  who  could 
have  no  such  parents  as  are  intended  to  be  described  in  the 
.  1.1th  section,  i.  e,  legitimate  parents,  if  they  were  to  be  mar- 
ried by  licence. 

The  12th  section,  contemplating  the  possibility  of  the 
•guardian  or  mother  of  the  parties  being  non  compos  mentis, 
or  in  parts  beyond  the  seas,  or  that  they  may  be  induced 
unreasonably,  or  by  undue  motives,  to  abu?»e  the  trust  re- 
posed in  them,  enacts,  that  in  such  cases  the  party  desirous 
of  marrying  may  apply,  by  petition,  to  the  chancellor,  lord 
keeper,  or  lords  commissioners  of  the  great  seal,  who  may 
proceed  in  a  summary  way;  and  if  the  marriage  proposed 
shall  appear  to  be  proper,  may  by  order  of  court,  declare 
the  same  to  be  so,  and  such  order  shall  be  as  good  as  if  the 
guanlian  or  mother  of  the  party  petitioning  had  consented  to 
such  marriage. 

No  suit^  or  proceeding  shall  be  hkd  in  any  ecclesiastical 
court,  in  order  to  compel  a  celebration  of  any  marriage  in 

< 

e  11  East,  20.  f  S.  13. 
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facie  tcclesutj  by  reason  of  any  contract  of  matrimony,  whe- 
ther per  verba  de  picesenti^  or  per  verba  defuturo  (12). 

"  The  church^  and  chapel  wardens  of  every  parish  or  cha- 
pelry  shall  provide  proper  books,  in  which  all  marriages 
and  banns  of  marriages  respectively,  there  published  or  so- 
leranizedy  shall  be  registered  (every  page  of  which  is  to  be 
regularly  numbered  and  lined  at  proper  distances,  in  the 
manner  thererein  mentioned,)  and  shall  respectively  be  signed 
by  the  parson,  vicar,  minister,  or  curate,  or  by  some  other 
person  m  his  presence,  and  by  his  direction;  and  all  such 
books  shall  belong  to  every  such  parish  or  chapel  and  be 
kept  for  public  use." 

In  order  to  preserve**  the  evidence  of  marriages,  and  to 
make  the  prool  thereof  more  certain  and  easy,  "all  mar- 
riages shall  be  solemnized  in  the  presence  of  two  or  more 
witnesses,  besides  the  minister;  ana  inoouediately  after  such 
celebration,  an  entry  thereof  shall  be  made  in  such  register, 
in  which  it  shall  be  expressed,  that  the  marriage  was  by 
banns  or  licence;  and  if  both  or  either  of  the  parties  mar- 
ried by  licence  be  under  age,  with  consent  of  the  parents  or 
guardians,  and  shall  be  signed  by  the  minister  with  his  pro- 

\x  addition,  and  also  by  the  parties  married,  and  attested 

)y  such  two  witnesses,"  which  entry  is  diixicted  to  be  in 

the  form,  or  to  the  effect  therein  set  torth.     N.  An  omission 

in  the  entry  will  not  affect  the  validity  of  the  marriage.     R. 

v.  St  Devereux,  Burr.  Set  Cases,  b06. 1  Bl.  R.  357.  S.  C. 

Persons  convicted*  of  knowingly  and  wilfully  inserting  a 
false  entry  in  the  register  of  any  thing  relating  to  any  mar- 
riage, with  intent  to  elude  the  force  of  the  act,  or  of  falsely 
maucing,  altering,  forging,  or  counterfeiting,  or  of  assisting 
in  falsely  making,  &c.  such  entry,  or  of  fiilsely  making,  &c. 
any  licence,  or  of  pubUshing  as  true  any  false,  &c.  register 
or  copy  thereof,  or  any  false,  &c.  licence,  knowing  such  re- 
gister or  licence  to  be  false,  &c.  or  of  wilfully  destroying 
any  register  of  marriages,  or  any  part  thereof,  with  intent 
to  avoid  any  marriage,  or  to  subject  any  person  to  the  pe- 
nalties of  this  act,  shall  be  guilty  of  felony  without  beqefit 
of  clergy  (13). 

g  S.  14.  b  S.  15.  i  s.  l6. 


(12)  See  the  common  law  on  this  point,  ante  p.  15. 

(13)  See  fiirtber  provisions  as  to  registers  of  marriages,  &c.     ^2^ 
G.  S.  c.  146. — But  this  act  is  not  to  repeal  any  of  the  provisions  ip 
the  marriage  act    See  the  last  clause,  s.  20. 


r; 
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Lastly,  it  is  provided,  that  this  act  shall  not  extend  to 
any  of  the  marriages  of  any  of  the  royal  family;  or  to  Sco<> 
land  (14),  or  to  marriages  among  Quakers  or  Jews  (15), 
where  both  the  parties  are  Quakers  or  Jews  (16),  or  to  mar- 
riages beyond  the  seas  (17), 


( 1 4)  Scotland  being  excepted,  the  intention  of  the  statute,  so  fat 
as  it  provided  for  annulling  the  marriages  of  minors  without  the 
consent  of  parents  or  guardians*  has  been  frequently  evaded  by  go- 
ing into  Scotland  to  be  married  there,  and  returning  into  England 
immediately  afterwards.  The  validity  of  these  Scotch  marriages 
lippears  to  have  been  established  by  a  decision  of  the  Court  of 
Arches,  which  was  afterwards  confirmed  in  the  Court  of  Delegates. 
See  Hargrave's  note  to  Co.  Litt.  79.  b.  n.  (1.) 

(15)  It  seems,  that  to  prove  a  Jewish  Carriage,  it  Is  not  suffi- 
cient to  produce  witnesses  who  were  present  at  the  ceremony  in 
the  synagogue ;  because  that  is  merely  a  ratification  of  a  previous 
ivritten  contract— ^-such  contract,  therefore,  must  be  adduced  and 
proved.  Horn  v.  Noel,  1  Camp.  N.  P.  C.  6l.  A  Jewess  may  give 
parol  evidence  of  her  owi!i  divorce  in  a  foreign  country  according  to 
the  ceremony  and  custom  of  the  Jews  there.  Ganer  v.  Liidy 
Lanesborough,  Peake'sN.  P.  C.  17- Lord  Kenyon  C.J. 

(1 6)  It  will  be  observed,  that  Anabaptists  are  not  excepted.    A 
N  case  occurred  before  this  act  took  effect,  where  the  plaintiff,  in  an 

action  for  adultery,  was  an  Anabaptist.  Denison  J.  held,  that  as 
this  is  an  action  against  a  wrong  doer,  and  not  a  claim  of  right,  it 
was  sufficient  to  prove  the  marriage  according  to  the  plaintiff's  form 
'^f  religion.  Woolston  v.  Scott,  Norfolk  Lent  Ass.  1753,  coram 
Denison,  J.    Verdict  for  the  plaintiff^-rDainages  500/.  Bull.  N.P* 

(17)  A  soldier  on  service  with  the  British  army  in  St.  Domingo, 
in  1796,  being  desirous  of  marriage  with  the  widow  of  another  sol- 
dier, who  had  died  there  in  the  service,  and  both  parties  being 
desirous  of  celebrating  their  marriage  with  effect,  they  went  to  a 
chapel  in  a  tov^n  where  they  were,  and  there  the  ceremony  was 
'performed  by  a  person  appearing  there  as  a  priest,  and  officiating 
as  such;  the  service  being  in  Frenph,  but  interpreted  into  Engliso 
by  one  who  officiated  as  clerk;  and  which  the  woman  understood 
at  the  time  to  be  the  marriage  service  of  tlie  Church  of  .England* 
After  this  they  cohabited  together  as  map  and  wife  for  1 1  years, 
until  the  death  of  the  husband.  On  a  question  as  to  the  settle^ 
ment  of  the  woman,  a  doiibt  was  raised  whether  the  marriage  was 
valid.  The  Court  of  B.  R.  were  clearly  of  opinion,  that  it  was 
p.  valid  marriage,  whether  it  was  to  be  considered  as  a  marriage 
celebrated  in  a  place  where  the  law  of  England  prevailed,  or  as  ft 
marriage  according  to  the  law  of  St.  Domingo,  whatever  that 
might  be.    Upon  the  former  ground,  inasmuch  as  there  yr^B  ^ 
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Having  thus  detailed  the  seveial  provisions  of  this  most 
important  statute,  I  shall  resume  the  subject  under  discus- 
sion, namely,  the  evidence  necessary  to  support  the  action 
for  adultery. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  v.  Barlow,  Doug.  170.  where  a  copy  of 
the  register  was  proved  as  evidence  of  the  marriage.  Black- 
stone  J.  was  oi  opinion,  that  the  plaintilBf  ought  to  go  fur^- 
ther,  and  prove  the  identity  of  the  parties,  and  that  such 
identity  must  be  proved  by  the  minister,  or  one  of  the  sub- 
scribing witnesses  to  the  register,  uiUess  their  not  being 
produced  was  accounted  for  in  the  same  manner  as  was  re- 

Siujred  in  the  case  of  subscribing  witnesses  to  a  deed;  and, 
or  want  of  this  proof,  the  plaintiff  was  nonsuited.  The 
Court  of  King's  Bench  set  aside  the  nonsuit,  admitting, 
however,  that  the  c6py  of  the  register  was  not  sufficient  to 
prove  the  identity,  but  conceiving  that  in  this  case  the  mi- 
nister and  subscribing  witnesses  were  not  the  only  compel 
tent  witnesses  to  prove  the  identity.  And  BuUer  J.  ob- 
served, that  it  was  not  necessary  to  produce  the  original  re- 
gister, and  that  it  was  onlv  where  that  was  required,  that 
subscribing  witnesses  must  be  called;  that  in  this  case  the 
wife's  maiden  name  was  -Harriot  Champneys;  and  suppos- 
ing a  maid  servant  had  proved,  that  she  always  Went  by  that 
name  till  the  day  of  the  marriage;  that  she  went  out  that 
day,  and  on  her  return  and  ever  since  had  been  called  Mrs. 
Birt,  that  would  have  been  evidence  of  the  identity. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage, 
either  before  the  marriage  act  or  since.    So  ruled  by  Ken- 


eontract^  per  verba  de  preeseniif  which  contracts  were  binding  on 
the  parties  before  the  marriage  act  (which  statute  did  not  amct 
die  present  case,  this  being  a  marriage  beyond  the  seas,  and  con- 
sequently within  the  exception),  and  because  the  marriage  was  ce- 
lebrated by  a  person  who  publicly  assumed  the  oflice  of  a  priest,  and 
appeared  habited  as  such.  Upon  the  latter  ground,  because  upon 
the  facts  stated,  every  presumption  mudt  be  made  in  favour  of  its 
validity,  according  to  the  law  of  the  country  where  it  was  cele- 
hrated,  the  marriage  ceremony  having  been  performed  there  in  a 
proper  place,  and  by  a  person  officiating  as  one  competent  to  per- 
form that  function,  and  more  especially  as  it  had  been  followed  by 
a  cohabitation  between  the  parties  as  man  and  wife  for  1 1  years. 
R*  v.  the  inhabitants  of  Brampton*  10  East,  S8$. 
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yon  C.  J.  in  Reed  v.  Passer,  Peake'g  N.  J*.  C.  23f  •  1  Fsp. 
N.  P.  C.  213.  S.  a  S.  P.  per  de  Grey,  C.  J.  in  Howard  v. 
Burtonwocxl,  'Middlesex  Sittings  after  Trin.  Tenn»  16  G.  3. 
and  prteviously  by  Lord  Hardwicke,  and  since  by  Le 
ElanOy  J.  in  Cooke  v,  Lloyd,  Salop,  Summer  Assizes,  1803^ 
Peake's  Evidence,  Append,  xxxvi.  .  But  in  Doe  dem.  Pas^ 
singham  v.  Lloyd,  Sal<^,  Summer  Assizes,  1794,  Heath,  J« 
admitted  these  books  in  evidence.  See  further  on  the  sub- 
ject of  these  books,  Lloyd  v.  Passingham,  16  Vesey ,  59. 

The  confession  of  the  wHe  is  not  evidence  against  the  de- 
fendant; but  conversations  between  her  and  the  defendant 
may  be  given  in  evidence*,  fk)  letters  written  to  her  by 
the  defendant  are  evidence  against  him;  but  the  wife's 
letters  to  the  defendant  are  not  evidence /or  him. 

In  a  modern  case,  where  the  plaintiff  and  his  wife  were 
servants^  and  necessarily  living  apart  in  different  families. 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  letters  written  by 
the  wife  to  the  husband,  before  any  suspicion  of  the  adul- 
^ry,  might  be  read  as  evidence  of  the  connubial  affection 
which  subsisted  between  the  plaintiff  and  his  wife,  observ- 
ing, at  the  same  time,  that,  before  he  admitted  the  letters 
to  be  read,  he  should  require  strict  proof  when,  and  under 
ivhat  circumstances  they  were  written,  in  order  to  shew 
that  at  this  time  there  was  not  any  suspicion  of  misconduct 
in  the  wife, 

In  Hoare  v.  AUen^,  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to  which  she  was  going  previously  to  her  elope- 
ment, in  order  to  renipve  all  suspicion  of  connivance  on  the 
part  of  the  hiisband.  The  Court  of  King's  Bench  were  of 
opinion,  that  this  evidence  being  part  of  the  res  gestu^  was 
therefore  admissible. 

'k  Biker  ▼.  Morley,  M-D.  Loodon  Sit-  \  Edwards  v.  Crook,  4  Esp.  N.  P.  C* 
tings,  30  June,  I74I,  Lee  Ch.  4.  spe-        39.  Keiiyon,  C.  J. 

cial  jary.      Verdict  for  defendant,  m  HoarcT.AIlen,  3  Esp.  N.  P.  C.976. 
BqU.N.P.  98.  S.C. 
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IV.  Of  the  Damages.  V/f-r*  T- - 

The  damages  given  by  the  juiy  in  this  action  aife,  itt'ge- 
neral»  proportioned  to  the  decree  of  the  injury.  Circum* 
stances  of  aggravation  of  the  injury,  and  which  may  there* 
fore  operate  as  an  inducement  with  the  juiy  to  give  large 
damages,  are,  the  plaintiff's  having  lived  happily  with  his 
wife  before  her  connection  with  the  defendant",  the  unble- 
mished character,  and  antecedent  virtuous  behaviour  of  the 
wife,  a  provision  having  been  made  for  the  children  of  the 
marriage  by  settlement  or  otherwise,  and  other  similar  to- 
pics which  the  extraordinary  circumstances  of  the  indivi- 
dual case  may  furnish*  Proof  is  frequently  adduced  of  the 
defendant  being  a  man  of  fortune,  by  calling  his  banker,  or 
producing  a  settlement,  under  which  he  may  be  entitled  to 
any  estate,  real  or  personal. 

Circumstances  of  extenuation,  on  the  part  of  the  defend- 
ant, and  which  may  tend  to  the  mitigation  or  diminution 
of  the  damages  are,  the  plaintiif 's  ill  usage,  or  unkind  treat- 
ment of  his  wife,  evidence  of  his  intolerable  ill  temper,  of 
his  having  turned  his  wife  out  of  his  house**,  and  refused 
to  maintam  her,  &c.  previously  to  the  adulterous  inter- 
course; gross  negligence  or  inattention  of  the  plaintiff  to 
his  wife's  comiuct,  with  respect  to  the  defendants,  the  wan- 
ton manners  of  the  wife,  or  first  advances  made  by  her  to 
the  defendant^,  a  prior  elopement  of  the  wife  and  adulterous 
intercourse  with  another  person,  or  having  had  a  bastard  be-  ' 
fore  marriage';  because  by  bringing  the  action  the  husband! 
puts  the  general  behaviour  of  the  wife  in  issue.  So  letters ' 
written  by  the  wife  to  the  defendant, before  his  connecticm  with 
her,  soliciting  a  criminal  intercourse*,  &c.  may  be  given  in 
evidence.  But  the  defendant  will  not  be  permitted  to 
prove  acts  of  misconduct  of  the  wile  subsequent  to  the  com- 
mission of  the  act  complained  of  in  the  action^ 

Although  the  damages  recovered  are  under  forty  shil-  / 
lings,  yet  the  plaintiff  shall  be  entitled  to  full  costs';  this  , 

n  BnU.  N.  p.  97.  per  Willcs,  C.  J.  Gilb.  Erid.  lis. 

o  Bull.  N.  P.  37-  ^- 1761.  Bull.  N.  P.  996.  S.  C 

p  Per  Bull.  J.  in  Dnberley  r.  Gun-  s  Per  Lord  Kenyon,  C.  J.  Elsam  r. 

mn|r,  4  T.  R.  65>.  Fawcett,  9  Etp.  N.  P.  C.  563. 

q  Per  Ix>rd  Eileoborouich,  C.J.io  Gar-  t  Per  Lord  Keoyoii,  C.J.  S.  C. 

dhierT.  Jad is,  March  9y  1805,  Lon-  u  Batchelor   r.    Big:;,    3    Wils.  319. 

don  Sittiu^  9  Bl.  R.  364.  S.  C. 
f  Roberts  v.  Mmlfton,  Hertford,  1745, 
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action  not  being  within  the  statute  22  and  23  Car.  %  c.  9l 

(18). 

It  has  been  supposed,  that  in  this  action  a  new  trial  can- 
not be  granted  for  excessive  damages* ;  but  in  the  case  of 
Chambers  v.  Caulfieid,  6Easty  256,  Lord  EUenborough, 
C.  J.  delivering  the  opinion  of  the  court  said,  that  if  it  ap- 
peared to  them,  from  the  amount  of  the  damages  given,  as 
compared  with  the  facts  of  the  case  laid  before  the  juiy, 
that  the  juiy  mlist  have  acted  under  the  influence,  either  of 
Undue  motives,  or  some  gross  error  or  misconception  on 
the  subject,  the  court  would  think  it  their  duty  to  submit 
the  question  to  the  consideration  of  a  second  juiy. 

±  S^  Wilford  t,  Berkeley,  i  Burr.  609«  Duberley  r.  G«niiin|f,  4  T«  R.  651 . 

«     III*   ■■fcl*^*.*******— *M*»^h— <»li****i— tO^M^p— ^^^^i^ilM— — *M^^  r  I     — r— — ^-^—(i^ 

(18)  See  this  ttatutet  in  the  following  chapter. 


(    «7    ) 


CHAP.  III. 


OF  ASSAULT  AND  BATTERY. 

I.  Of  the  Nature  of  ah  AssauU  and  Battet-y,  and  in 

what  Cases  an  Action  for  an  Assault  and  Bat^ 
iery  may  he  maintained. 

II.  Of  the  Declaration,  '-f  ^-         /  ; 

in.  0/ the  Pleadings.     ^  -^ 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  Costs. 


I.  Of  the  Nature  of  an  Assault  and  Battery^  and  in 
what  Cases  an  Actidn  for  an  Assault  and  Bat- 
tery may  be  maintained^ 

An  assault  is,  an  attempt,  with  ferce  or  violafice,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me^ 
nacing  manner*;  striking  at  another  with  a  cane  or  sticky 
though  the  party  striking  midses  his  aim;  drawing  a  sword 
or  bayonet;  throwing  a  bottle  or  glass  with  intent  to  woutid 
or  strike;  presenting  a  gun  at  a  person  who  is  iVithin  the 
distance  to  which  the  gun  will  carry;  pointing  a  pitchfoi'k 
at  a  person  who  is  within  reach'';  or  by  any  other  similar  act, 
'  J  accompanied  with  such  circumstances  as  denote  at  the  time  \ 

:^'  '  -      an  intention  (1),  (coupled  with  a  present  ability)  of  using  \ 


Y'FinrtiVi  l.aw,  B.  3.  e.g.  1  Hawk,     b  Genner?.Splnr1cs,6Mod.  173,  i.and 

Wy^  •  ^         (l)Whether  the  act  shall  amount  to  an  assault,  must  in  every 

I  case  be  collected  from  the  intention.     Trespass  for  assault:  Plea, 

sen  assault  demesne.    RepUcation,  de  injuriA  stcd  proprid.    The 

[  defendant  and  another  person  were  fighting,  and  the  plaintiff  came 


\ 
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actual  violence  against  the  person  of  another*    For  aa  zm* 
saulty  which  is  considered  as  an  inchoate  violence^  the  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  et  armis,^ 
at  the  suit  of  the  injured  party,  for  the  recovery  of  damages^ 
commensurate  to  the  injury  sustained  (2). 

A  battery,  which  always  includes  an  assaults,  is  an  injury 
inflicted  on  the  person  by  beating,  either  with  the  hand  or 
an  instriimeat.    The.  form  of  action  prescribed  by  law,  in  the 

"  case  of  batteiy,  h  tAe  same  as  that  m  assault,  viz.  an  action 
of  trespsiss  vi  et  armis.  In  order  to  maintain  this  action,  it 
is  immaterial,  whether  the  act  of  the  defendant  be  wilfiil  er 
not  (3).  Hence  this  action  lies  against  a  soldier  who  hurts 
one  of  his  comrades  while  they  are  exercising,  unless  the 

.  defendant  can  shew  such  ciroumstances  as  will  make  it  ap- 
pear to  the  court,  that  the  injury  done  to  the  plaintiff  was 
mevitable*,  and  that  the  defendant  was  not  chargeable  with 
any  negligence:  the  merely  pleading  that  the  defendant 
committed  the  injury  casualiter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufficient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault,   ^y-      .'     ;•    . 

The  defendant  was  uncocking  a  gun*,  and  the  plaintiff 

e.  Tcj^meB  de  la  ley  Battery,  Com.  Big.    d  Wearer  r.  Ward,  Hub.  134. 
Battery.  e  Underwood  y,  Hewson,  Str.  596* 


and  took  hold  of  the  defendant  by  the  collar,  in  order  to  sepamte 
the  combataDts,  whereupon  the  defendant  beat.the  plaintiff.  The 
plaintiff's  counsel  offering  to  enter  into  this  evidence,  it  was  ob- 
jected on  the  other  side,*^  that  the  plaintiff  ought  to  have  replied  this 
matter  speciallv ;  but  Legge,  Baron,  over-ruled  the  objection,  ob- 
serving, that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  any  assault,  for 
it  was  the  quo  animo  which  constituted  an  assault,  which  was  mat- 
ter  to  be  left  to  a  jury, — GrifEu  v.  Parsons,  Gloucester  Lent  As- 
sizes, 1754.  MSS. 

(S)  For  the  law  relating  to  indictments  for  assault  and  battery, 
see  1st  Hawk.  P.  C.  ch.  oS.  s.  1.  2.  Ist  £ast*s  P.  C.  ch.  8>  s.  I.  It 
must  be  observed,  that  the  party  injured  may  proceed  against  the 
defendant  by  action  and  indictment  for  the^same  assguU,  and  the 
court,  in  which  the  action,  is  brought,  will  iTot  compel  the  plaintiff 
to  make  his  election,  to  pursue  either  the  one  or  the  other ;  for  the 
tine  to  the  king,  upon  the  criminal  prosecution,  and  the  damages  to 
the  party,  in  the  civil  action,  are  perfectly  distinct  in  their  natures. 
—Jones  V.  Clay,  1  Bos.  and  Pul.  19 1. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done 
make  any  difference.    Per  Le  Blanc,  J.  3  Bastes  Rep.  602. 
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stodlng  to  see  it,  it  went  off,  and  wounded  him:  it  W2^  holdeiiy 
tlmt  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  in« 
jiiiy,  but  against  him  also  at  whose  command  it  is  donef : 
hence  if  A  command  B  to  beat  another  pei-son,  and  B  does 
it  accordingly,  A  is  guilty  of  the  trespass  as  well  as  B,  Al- 
though the  plaintiff  declares  for  an  assault  and  Jbattery,  yet  ,, 
he  may  recovetibr  thcassault  only*.  -Of^jt^,  s^i^* )-  /^ .  /  a  f*  .^  *-  /  r  ^^ 

Although  afpfiimtiff  has  been  indicted  for  a  felonious  as-   -,  Ja-u  r  i/ 
52Ii't5>- ^— 9t^fe^fflS*  *"^^  acijuitted,  the  party  injured  may,  ':^-/':,  /V  .'<^  t/. 
notwithstanding,  sue  him  for  damages  m  a  civil  action,  if  r 
there  has  not  been  any  collusion  in  procuring  the  acquittal'*;  ^| 
and  the  same  rule  holds  after  indictment  and  conmctionK 


'»>^ 
*-■•''•■   <*** 


•    i  ^       .    .  ."'' 


B 


n.  Of  the  Declaration  J  '/  ^  -  /^ 


This  is  a  transitory  action*,  and  consequently  the  venue 
may  be  laid  in  any  county*,  except  where  it  is  otherwise 
directed  by  statute;  as,  wh^re  the  action  is  brought  against 
Justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns- 
corporate,  head-boroughs,  port-reves,  constables,  tithing- 
men,  churchwardens,  overseers  of  the  poor,  &c.  or  otiier 
persons  acting  in  their  aid  and  assistance,  or  by  their  com- 
mand, for  any  thing  done  in  their  official  capacity;  in  these 
cases,  the  venue,  by  stat.  21  Jac.  1.  c.  12.  s.  5.  must  be  laid 
in  the  county  where  the  facts  were  committed;  otherwise 
the  jury,  who  try  the  cause,  shall  find  the  defendant  not 
guilty,  without  any  regard  to  any  evidence  given  by  the 
plaintiff  touching  the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  beeft  found 
to  be  salutary,  they  have,  by  a  late  statute,  (42  G.  3.  c.  85. 
*  s.  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment; or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody ; 
provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  liiay  lay  the  act  to  have  beeh  done 

f  I  Roll.  Abrid.  555.  (V)  pi.  9.  i  Adm.  per  Cur.  S.  C. 

%  Lib.  A«9u  Anno  3S.  fol.  99.  pi.  60.  k  Litt.  St:ct.485. 

Ero.  TreppMB,  pi.  40.  1  Corhett  ▼.  Barnes,  Cro.  Car.  444. 

ii  Crosby  ▼.  Ltng,  is  Bast,  409. 
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in  Westminster,  pr  in  any  county  whe^  the  de&pd^pt  sboll 
reside. 

Actions  brought  against  any  persons  for  any  thing  done 
by  any  officer  of  the  exci3e~  or  customs",  or  others  acting 
in  their  aid,  in  execution,  or  by  reason  of  their  office,  must 
be  laid  and  tried  in  the  county  where  the  facts  were  com- 
mitted. 

The  day  is  not  material®,  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Piroof  of  the  trespass  at  any  time  before  the 
commencement  of  the  action  is  sufficient 

An  assault,  being  one  entire  individual  act,  cannot  be 
committed  at  different  times,  and  consequently  ought  not 
to  be  stated  in  the  declaration  to  have  been  so  committed. 

In  trespass  and  assault,  it  was  alleged  in  the  declaration^ 
that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  assauU  on  the  plaintiff;  the  declaration  was^ 
holden  bad  on  ^)ecial  demurrer.  But  where  the  declara- 
tion stated  that  the  defendant  assaulted  the  plaintiff  on  di- 
vers days  and  times'^,  it  was  adjudged  good  on  special  de- 
murrer (4). 

The  declaration  ought  to  allege  the  fact  to  have  been 
committed  vi  et  armis^  and  contra  pacem.  Doubts  seem 
to  have  been  entertained,  whether  the  omission  of  these 
words  was  matter  of  form  or  substance,  at  the  common 
law.  But  now,  by  stat  16  and  17  Car.  2.  c.  8.  s.  1.  the  omis- 
sion is  aided  after  verdict;  and  by  stat  4  Ann.  c.  16.  s.  1.  it 
is  enacted,  that  no  exception  shall  be  t^ken  in  any  court  of 
record  of  the  omission  of  vi  et  armis,  and  contra  pacem^ 
except  the  same  shall  be  q)ecially  shewn  for  cause  of  demurrer. 

m  83  Geo.  3.  c.  70.  s.  34.  395.  reco(p[ii8m|f  Micbell  .▼.  Neale, 

n  94  Geo.  3.  c.  47.  s.  35.  Cowp.  828. 

o  Liu.  Sect.  485.    1  Inat  9SS.  a.  q  Barren  ▼«  Freelore,  C.  B.  8  Bob. 

p  £agli8h  V.  Puner,  B.  R.  6  EMl't  R.      ft  PuL  495. 


(4)  From  the  report  of  this  case  of  Burgess  v.  Freelove,  it  ap^ 
pears  that  the  Court  of  Common  Pleas  did  not  consider  Michell 
y.  Neale,  Cowp.  838,  as  a  sound  aathority.  But  Loitl  Ellenbo- 
rough,  C.  J.  in  English  r.  Purser,  took  a  distinction  between  the 
ivords  **  made  an  assault*'  in  Michell  v.  Neale,  and  the  word  **  as^ 
aaulted'*  in  Bursess  v.  Freelore,  on  the  ground  that  the  lattermight 
mean  that  the  cfefeudant  committed  so  many  different  assaults  on 
the  different  days,  admitting  however  that  the  distinction  was  vecy 
nice.  This  distinction  certamly  was  not  adverted  to  by  the  couA 
in  Burgess  v.  Freelove. 
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The  dedaratkm  ought  to  all^e  the  commission  of  the 
fact  positively,  and  not  by  way  of  recital,  e.  g.  for  that  on 
sneh  a  day  the  defendant;  made  an  assault  on  the  plaintiff, 
and  not  for  that  whereas,  &c.  Formerly  it  was  usual,  in  the 
Court  of  King's  Bench,  to  arrest  or  reverse'  judgment9  for 
declaring  in  trespass  by  way  of  recital,  or,  as  it  was  then 
called,  uie  pleadings  being  in  Latin,  witiii  a  quod  cum.  But 
DOW  the  court  will  permit  the  plaintiff  to  amend  the  decla- 
ration by  a  bill  filed  right,  the  time  of  filing  which  bill  the 
court  will  not  inquire  into*. 

In  Parker  v.  Tanswell,  B.  R.  M.  14  G.  3.  10  MS.  347, 
Seij.  Hill's  Co^.  in  Lincohi's  Inn  Library,  an  amendment  of 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  objection  on  the  quod  cum 
would  now  be  at  rest 

In  proceedings  by  original,  wh«6re  the  writ  is  set  out  in 
the  declaration,  the  count  is  helped  as  to  this  defect,  and 
made  good  by  the  writ^ 

If  the  declaration  contains  only  one  countf,  the  plaintiff,  1 
after  proving  one  assauU,  cannot  wave  that,  and  proceed  to  I 
give  evidence  of  another. 


III.  0/ the  Pleadings. 

The  general  issue  to  an  action  of  assault  and  battery  is 
not  guilty,  which  constitutes  a  proper  issue,  in  case  the  de* 
femuint  has  not  committed  the  injury  complained  of. 

By  Stat  7  Jac.  1.  c.  5,  ^*In  any  action  upon  the  case,  tres- 
pass, battery,  or  false  imprisonment,  against  any  J.  P.  mayor, 
oailiff,  constable,  &c.  for  any  thin^  done  by  virtue  of  their 
offices,  and  against  all  others  acting  m  their  aid  or  assistance, 
or  by  their  command  concerning  their  offices,  the}r  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence." 

The  preceding  statute  was  made  perpetual  by  stat.dl  Jac. 
L  c.  12.  and  extended  to  churchwardens,  overseers  of  the 
poor,  and  others  acting  in  their  aid  or  by  tlieir  command. 

I  r  Brifi  T.  Sheriff,  Cro.  EHx.  507  t  White  v.  Shew,  d-Wils.  9<Kl«e^adK- 

'  t  Wilder  ▼.  Hendy,  Str.  1 15  J .  MarihaU        ed  on  special  demurrer. 

▼.  ftigfs,  Str.  llGa.  u  StanU  t.  Pricket,  1  Camp.  N.P.  C. 
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J usiijicaiion  in  Defence  of  Person^ — If  the  plaintiff  Was 
the  aggressor,  and  the  injury  of  which  he  complains  was  oc- 
casioned by  his  own  assault  on  the  defendant,  90  that  the 
act  of  the  defendant  became  necessaiy  lor  the  defence  of  his 
person,  the  action  cannot  be  maintained ',  because  the  law 
will  permit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  'I'his  defence  or  justifi^ 
cation,  which  is  the  most  usual  in  this  actioii,  and  which  is 
technically  termed  son  assault  demesne,  must  be  pleaded 
specially  (5)^ 

In  like  manner  a  defendant  may  justify  an  assault  and  bat- 
tery in  the  defence  of  his  wife*  (6),  child  (7),  or  servant*  (8). 
So  a  wife  may  justify  in  defence  of  her  husband^  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas- 
ter*.^ It  must  be  observed  ^that  where  a  servant  justifies  in 
•defence  of  his  mastej,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  bad 
not  interposed.  In  trespass'',  assault,  and  battery,  against  A 
«nd  B,  A  pleaded  son  assault^  and  B  pleaded  that  he  was 
43ervant  to  A,  and  that  the  plaintiff  having  assaulted  his  mas- 
ter in  his  presence,  he  inMefence  of  his  master  struck  the 
plaintiff.  On  demurrer,  the  plea  was  holden  ill,  for  the  as- 
sault on  the  master  might  be  over,  and  the  servant  cannot 
strike  byway  of  revenge,  but  in  order  to  prevent  an  injury; 
and  the  right  way  of  pleading  is,  that  the  plaintiff  would 
have  beat  the  master  if  tlie  servant  had  not  interposed,  prout 
ei  bene  licuiW  Judgment  for  the  plaintiff.    . 

Justification  in  Defence  of  Possession. — So  a  defendant 
anay  justify  in  defence  of  his  possession':  as  if  A  enter  the 
-dose  of  B  unlawfully,  B  having  first  requested  (9)   A  to 

X  Cockroft  V.  Smith,  Salk.  (>42.  c  s  Rol.  Ab.  546.  (D)  pi.  3.  Adm.  per. 
y  llnst.28i2.  b  i>83.a.  Cur.  in  Ld.  Raym.  ()2,  and  Salk.  407. 

z  aRol.Abr  546  (D/ pi.  l.Bro.Tres-  d  Barfoot  v.  Reyiuilds  and  another, 

pass,  pi.  138.  Str.  9&:i. 

a  2  Rol.  Abr.  54(3.  (D)  pi.  8.  e  s  Rol.  Abr.  548. (G)  pi.  2. 
b  Lcwardv.  Basely,  Lit.  Raym.  63. 


(5)  See  the  form,  Co.  £ntr.  2d  ed.  644.  a. 

(6)  Winch's  Ent.  ed.  iCso.p,  1121. 

(7)  Clerk's  Assistant,  p.  90,91. 

(8)  In  Leeward  v.  Basily,  Salk.  407.  and  Ld.  Raymond,  62.  it 
was  said  by  the  comt,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  have  an  action  per 
quod  seroiHum  fimis'it ;  \9\i\Q\iQi^\n\otk  is  adopted  in  Bull.  N.  P.  ib. 

(9)  Every  impositio  manuum  is  an  ajeault  and  battery,  which 
cannot  be  justified  upon  account  of  breaking  the  close  in  law  with- 
out  a  previous  request.     Green  v.  Goddard,  Salk.  641. 
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depart,  may,  on  his  refusal,  justify  laying  his  hand  on  A* 
in  order  to  remove  him^     It  must  be  observed,  that  B. 
ought  not  to  begin  with  striking,  or  oftfering  violence  to 
A*,  for  the  law,  in  the  first  instance,  merely  allows  B.  in 
defence  of  his  possession,  to  lay  his  hand  gently  on  A. 
Hence .  a  charge  of  beating,  wounding,  and  knocking  the 
pQTty  down,  cannot  be  justified  by  a  plea  of  molliter  ma' 
nus  imposuitK    If  indeed  A.  should  forcibly  resist  the  en* 
deavour  to  remove  him,  it  will  then  be  lawful  to  oppose 
force  to  force,  and  any  degree  of  violence  which  may  be  ne- 
cessary in  self-defence  will  be  justifiable.     If  the  entry  of  ^ 
the  close  be  forcible,  as  by  breaking  down  a  gate,  or  the  like^' 
a  previous  request  is  unnecessary*;  for  acts  of  violence,  on- 
the  part  of  the  trespasser,  may  be  instantly  opposed  by  such^' 
other  acts  of  violence,  on  the  part  of  the  owner,  as  may  be 
hecessaiy  for  the  immediate  detence  of  his  possession. 

Trespass,  assault,  and  battery,  with  a  stick  ^ :  the  defend- 
ant pleaded*  as  to  the  assault  and  battery,  that  he  was  pos- 
sessed of  a  close,  and  that  the  plaintiii'  with  force  and  arms^ 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op- 
posed such  entrance,  and  defended  his  possession  as  it  was 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  the  close.  Re- 
plication, de  injutia  sua  propria  absque  tali  causa,  and  issue 
found  for  the  defendant  A  motion  was  made  to  enter,  up 
judgment  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  plea,  which  was  found  for  the  defendant,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  V.  Tresilian,  iMod.  3(5.  wnere  Twisden,  J.  said^ 
"  you  cannot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  molliter  manus  im" 
ponere"  Sec.  The  case  having  been  argued,  Lord  Kenyon, 
C  J.  said,  that  the  plaintiff  could  not  succeed  in  his  appli- 
cation, unless  he  could  shew  that  the  words  molliter  manus 
imposuit  were  mere  technical  words ;  that  a  party  might  re- 
sist and  oppose  force  by  force,  in  defence  of  his  possession, 
if  necessary ;  if  the  resistance  were  excessive,  the  plaintifi' 
might  shew  that  in  a  new  assignment  Lawrence  J.  said 
*'  that  the  general  form  of  pleading  had  been  by  molliter  manus 
imposuity  and  on  this  ground,  that  the  defendant  ought  hot# 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

f  Sec  the  form,  2  Lutw.  1435.  i  Green  v.  GoddaH,  Salk.  651. 

g  9  Inst.  316.  k  WeaT*^'  v.  Buah|  8  Ti  R.  78. 

k  GrcforyaiidWife?.Hni>8T.  R.S99. 


*" 


y 


/i 


S*  ASSAULT  AND  BATTERY. 

the  law  allows  him  either  in  defence  of  his  person  or  posses^ 
sion  to  lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence  of  the 
piaintift'*s  own  act;  so  that  the  batteiy  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  his  hands  on  the  plaintiff  in  the  first  instance;  and  if 
not,  this  plea  may  stand  consistently  with  the  authorities." 
Rule  discharged. 

In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  forth  the  particulars  of 
his  title;  it  is  sufficient  to  state  that  defendant  was  pos- 
sessed, &c.  for  this  is  merely  an  inducement  and  conveyance 
to  the  substance  of  the  plea. 

Trespass  of  assault,  battery,  and  wounding.  The  defend- 
ant pleaded  to  the  wounding,  not  guilty',  and  to  the  assault 
and  battery,  that  he  was  possessed  of  an  house  in  such  a 
parish  for  years;  that  the  plaintiff  entered  his  house,  and 
would  have  thrust  him  out  of  possession  thereof,  where- 
upon he  molUter,  manus  imposuit,  to  put  him  out,  and  the 
hann,  if  any  done,  was  in  defence  of  his  own  possession. 
On  demurrer,  it  was  contended,  that  the  defendant  ought  to 
have  set  forth  particularly  who  made  the  lease,  when  it  was 
made,  and  for  how  many  years;  but  the  court  heid  the  plea 
good,  for  the  statement  of  the  possession  for  years,  was  only 
an  inducement  and  conveyance  to  the  justification,  the  sub- 
stance of  which  was,  that  he  offered  to  thrust  him  out  of 
the  possession  of  his  'house,  and  that  the  title  or  interest  not 
coming  in  question,  it  was  not  necessary  that  the  allegation 
[Should  be  as  certain  as  where  a  claim  was  made  by  the  de- 
fendant. 

The  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  per- 
sonal property,  for  the  protection  of  which  the  law  will  not 
permit  violence  to  be  offered  in  the  first  instance ;  and  al- 
though it  be  not  necessary  in  this  case  to  request  the  person 
who  has  taken  the  property  to  restore  it,  yet,  unless  such 
property  is  seized,  or  attempted  to  be  seized,  forcibly,  the 
owner  cannot  justify,  any  thing  more  than  gently  laying  his 
hands  on  the  trespasser  in  order  to  recover  it 

.  Justifications  by  Officers  executing  Procw^;— In  like  man- 
ner a  sheriff's  officer  cannot  justify  any  act  more  than  lay-v 
ing  his  hand  on  another  for  the  purpose  of  executing  legal 

I  Skcrill  T.  Arery,  Cro,  Car,  13S. 
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process,    unless  acts  of  violence  become  -necessary  by  a 
resistance  on  the  part  of  the  person  apprehended,   or  an* 
endeavour  to  rescue  himself". 

A  battery  cannot  be  justified  by  shewing  an  arrest  mere- 
ly", because  an  arrest  may  be  made  without  touching  the 
person,  as  if  a  bailiff  comes  into  a  room  where  the  defendant 
is,  and  having  locketl  the  door,  tells  him  that  he  is  arrested, 
that  is  an  arrest;  for  the  defendant  is  in  the  custody  of 
the  oflicer. 

It  has  been  doubted,  whether  a  defendant  can  justify  a 
battery  by  stating  that  he  gently  laid  his  hands  on  the  plain- 
tiflr  in  order  to  arrest  him,  and  did  arrest  him.  But  thia 
mode  of  pleading  was  adjudged  to  be  good,  in  Titley  v.  Fox- 
all,  Wilies,  688.  And  in  Tottage  v.  Petty,  Ca.  Temp. 
Hardw.  and  MSS.  where  to  trespass  for  assault  and  battery, 
the  defendant  as  to  the  assault  and  battery  pleaded,  that  the 
plaintiff  entered  his  house  without  his  leave,  and  there  dis- 
turbed him,  whereupon  the  defendant  requested  the  plain* 
tiflf*  to  quit  his  house,  and  because  the  plaintiff  would  not, 
the  defendant  gently  laid  his  hands  on  the  plaintiff  to  thrust 
him  out:  on  demurrer,  the  case  of  Williams  v.  Jones  was 
cited  as  an  authority  to  shew  that  this  plea  was  bad;  but 
Lard  Hardwicke,  C.  J.  said,  "It  was  not  determined  by  us 
in  Williams  v.  Jones,  that  a  battery  could  not  be  justified  | 
hy  Si  molliter  manus  imposuit^  but  that  it  could  not  be  jus- 
tified by  nverely  shewing  an  arrest"  The  court  were  clearly 
of  opinion  that  the  plea  was  good,  and  gave  judgment  for 
the  defendant  (10). 

«i   Trascott  t.  Carpenter  and  Mao«    u  Wiltla«iB  ▼.  ioaes,  Ca.  Temp.  Hard. 
Lord  Rayn.  899.  WiUMuaa  t.  Junes,        fl^S. 
Sir.  1049.  and  Ca.  Temp.  Hard,  n^, 
more  fnlly  reported. 

(lO)  See  an  excellent  note  on  this  subject,  and  on  the  manner  df 
plcKiding  justifications  of  this  kind  by  Serj.  Williamsi  in  Green  v» 
Jones,  1  Saund.  *iQQ,  ^*  An  officer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  tvithout  shewing  that  the  plaintiff 
resitted  or  endeavoured  to  rescue  himself,  unless  it  be  by  way  of 
moliiiur  manus  imposuiU  tind  in  that  manner  he  may  justify  the  heat*' 
ing  withoHi  shewing  any  resistance  or  attempt  to  rescue.*'  Bull.  N. 
P.  19.  cites  Titley  v.  Foxall.  In  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue  it  is  com^* 
petent  to  the  plaintiff  to  reply  an  unjustifiable  or  subsequent  bat- 
tery, as  suggested  by  Kingsmil,  J.  in  a  case  in  21  H.  7*  **  Que 
pais  eel  matter  de  ces  mains  le  defendant  batit  le  plaintiff.'*  See 
Mr.   Durnford's  note  on  this  subject  in  his  valuable  edition  of 

Willes's  Reports,  p.  17.  n  (b.) 

Dq 
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Regularly,  when  the  defendant  justifies  under  a  writ, 
warrant,  precept,  or  any  other  authority,  he  must  set  it 
forth  in  his  plea*. 

Other  Justifications. — ^The  law  looks  with  an  indulgent 
eye  on  such  acts  of  discipline  as  are  necessary  for  the  pre- 
sentation of  social  order.  Hence  a  master  may  moderately 
correct  Jiifi,  servant,  a  parent  chastise  his  child,  and  a  school^ 
master  his  "scholar '.  In  like  manner  an  officer  may  justify 
the  moderate  and  reasonable  correction  of  those  who  are  placed 
under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem**,  if  done  by 
bim  as  an  ofiicer  in  the  army  for  disobeying  orders ;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war 
upon  a  petition  against  him  by  the  plaintiff;  and  if  by  the 
sentence  the  petition  is  dismissed,  it  will  be  conclusive 
evidence  in  favour  of  the  defendant. 

The  several  preceding  instances  of  justifications  must,  aa 
has  been  observed  with  respect  to  the  justification  of  son 
assault  demesne^  be  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed ;  otherwise,  on  detnurrer,  the  plaintiff  will  be  en- 
titled to  judgment;  for  it  is  a  fule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact  The  fact 
admitted  must  also  amount  in  law  to  a  battery  by  the  de^ 
fendant,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion, and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule;  although  the  defendant  might  have  auc- 
ceeded,  if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  horse  in  the  king's  highway*,  and 
that  his  horse  being  frightened,  ran  away  with  him,  and 
that  the  plaintiff  was  desired  to  go  out  of  the  way,  and  did 
not,  and  the  horse  ran  upon  the  plaintiff  against  the  defen- 
dant's will.  On  demurrer  the  plaintiff  had  judgment,  be- 
cause the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amoimted  to  a  battery  by  himself; 
for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  abatteiy 

•  1  lust.  S83.  a.   Matthews  t.  Cary,         MS.  Gilb.  Ev.  37.  Ed.  1761.    Bull. 

3  Mod.  137. 138.  Cnrth.  73.  S.  €.  N.  P.  19.  S.  C. 

p  Rantars  Eiitr.  6l3.  pi.  18.  Ed.  snd.  r  1  Inst.  282.  b. 

%  Imi\€  and  DeicbeiXi  H.  11.  W.  3.  per  s  Gibbons  t.  Pepper,  S«lk.  687.  and 

Treby  C.  J.  London  SittiDj;*.    Salk.         Ld.  Raym.  38. 
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r  in  the  rider  (11) ;  it  was  admitted,  however,  by  the  court, 
I  that  if  the  defendant  had  pleaded  not  guilty,  this  nxatter 
might  have  acquitted  him  upon  evidence. 

Of  local  and  transitory  Justifications. — ^If  the  cause  of  the* 
justification  be  local';  as  if  a  constable  of  a  town  in  another 
counly  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid :  but  he  must  not  pnly  tra- 
verse that  but  all  other  places,  saving  in  the  town  whereof 
he  is  constable".  So  if  the  declaration  charge  the  defen- 
dant with  an  assault  and  battery  in  London,  if  the  defen- 
dant justify  in  defence  of  his  possession  at  Waltham  in 
Essex,  he  ought  to  traverse  every  other  place  except  Wal- 
tham*. To  traverse  the  parish  and  not  the  county  will  be 
bad  on  demurrer^. 

If  the  matter  of  the  justification  be  transitory,  it  ought  to 
follow  the  place  laid  in  the  declaration*. 

An  action  was  brought  for  a  battery  at  D*.,  the  defen- 
dant justified  under  the  command  of  certain  bailifis  executing 
l^gal  process  at  S.  in  the  same  county.  The  plea  was 
boklen  to  be  bad,  for  the  bailiffs  have  authority  through- 
out the  whole  county,  the  cause  of  justification  was  not 
local,  so  that  the  detendant  ought  to  have  Justified  in  the 
same  place  in  which  the  plaintifi*  had  declared. 

A  battery  in  his  own  defence  is  not  local ^,  but  may  be  jus- 
tified in  every  place;  consequently,  such  a  justification, 
according  to  the  preceding  rule,  must  follow  the  place  laid  in 
the  declaration. 

If  a  justification  be  at  the  same  time  and  place,  it  is  need- 
less to  aver,  that  it  is  the  same  t^e8pass^ 

Where  the  defendant  pleads  a  local  justification',  the 
plaintifi*  may  vary  in  his  replication,  either  in  time  or  place, 
irom  the  time  or  place  laid  m  the  declaration,  and  it  will  not 
be  a  departure. 

t  1  Inst.  289.  A.  b.  ft  Bridgwater  t.  Bytbwfty,  a  Lev.  us. 

a  PcMock  T.  Peacock,  Cro.  Elis.  70s.  b  Purtct  v.  Hatclungi,  Cro.  Eliz.  84S. 

X  Bridgwater  t.  Bythway,  3  Lcr.  113.  c  KiDgand  ux.  ▼.Pbippard,Carth.  S8I. 

y  Johoson  r.  Burton,  Cro.  £Uz.  860.  d  Serle  v.  Darford,  Ld,  Raym,  190.  and 

z  I  last.  939.  a.  b.  Lutw.  1435. 


(M)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A. 
is  the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  Per  Cur.  Salk< 
4^38.  and  Ld.  Raym.  39. 
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To  an  action  for  an  assault  and  battery,  the  defendant 
may  plead,  not  guilty  \¥ithin  four  yeare  next  atVer  the  cause 
of  action'';  but  if  he  mistakes  the  limitation  of  time,  and 
pleads,  not  guilty  within  six  yeare,  the  plea  will  be  bad  on 
demurrer'.  From  a  recent  case  it  app^rs  that  this  demur- 
rer must  be  special  <• 

Of  the  Replication.'^The  usual  replication  to  the  preced- 
ing justifications  where  they  consist  merely  of  matter  of 
feet,  triable  by  the  country,  as  son  assault  demesne^  is,  that 
the  defendant  committed  the  trespasses  of  his  own  wrongs 
and  without  the  cause  alleged  by  him  in  his  plea.  This  is 
termed  a  replication  de  injuria  sui  proprii  absque  tali  causd. 

If  tlie  defendant  pleads  son  assault  demesne\  and  the  plain- 
tiiF  can  justify  it,  such  justification  ought  to  be  pleaded  spe- 
cially; ifor  it  cannot  be  given  in  evidence  under  the  general 
jieplication  of  de  injuria  sua  propria. 

On  the  general  replication  of  de  injuria  sua  propria  to  son 
assault  demesne^  the  plaintiff  cannot  give  in  evidence  a  bat- 
teiy  at  a  day  and  place  different  from  that  laid  in  the  de- 
claration* 

Hence  if  there  were  two  assaults,  one  of  which  the  de- 
fendant can  justify,  and  the  other  not*^,  the  plaintitt'  must 
new  assign  the  assault  for  which  be  brought  his  action  (12), 
otherwise  the  defendant  will  be  entitled  to  a  verdict  on  his 
justification. 

Where  the  plaintiff  declares  of  a  single  act  of  assault  and 
batteiy*,  to  which  the  defendant  pleads  son  assault  demesne, 
the  plaintiff  cannot  reply  de  injuria  sud  propria^  and  also 

c  31  Jac.  1.  c.  i6.  B.  3.  i  DovFOB  ▼.  Skfymther,  i  Brownl.  R. 

f  Blackpiore  v.  Tidderly,  Salk.  423.       233. 

and  hwd  Raym.  1099.  k  3  Uoll.  Abr.  6bo.  (C)  |»1.  s.  WaUby 

g  Mapfadaen  w.  Oliraiit,  6  Easra  H.       v.  Oakley,  Loadoa  Sittiiiga  after  M. 

3S8.  T.  40  Geo.  3.  MSS.  S.  P.  per  Kcd- 

b  King  and  ux.  r.  Phippard,  Carlb,       yon,  C.  J. 

981.  I  FraokB  ▼.  Morris,  10  Caat,  Si.  d. 


••*>*^ 


(12)  **  If  there  were  two  batteries  on  one  day,  and  the  one  were 
on  the  plaintiff's  own  assault,  and  the  other  not,  if  the  defendant 
will  justify  one  de  son  assault  demesne,  the  plaintiff  may  make  a  new 
assignment  of  the  other  battery,"  per  Cur,  in  Clwis  v.  Lombe« 
6  Mod.  1^0.  A  new  assignment,  however,  in  these  cases,  is  only  ne* 
cessary  where  there  is  but  one  count  in  the  declaration ;  for  if  the 
declaration  contain  as  many  counts  as  there  were  assaults,  &c,  and 
some  of  them  cannot.be  justitiedy  the.  plaintiff  may  prove  thosa 
with<)Ut  a  new  assignment.    Bull,  N,P.  i7,  '      . 
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new  assign  that  the  defendant  beat  the  plaintiff  in  a  more 
violent  manner  than  was  necessary  for  the  defence  of  him- 
self; because  such  replication  and  new  assignment  consti- 
tute in  effect  a  double  replication,  which  is  not  allowed  by 
the  rules  of  pleading. 


IV.  Of  the  Verdict  and  Judgment. 

Damages  may  be  given  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  very  small,* 
but  also  for  the  degrading  insult  with  which  it  is  accom- 
panied. 

A^inst  joint  trespassers  there  can  be  but  one  satisfac- 
tion", and,  therefore,  if  they  are  sued  in  one  action,  although 
they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  da- 
mages for  all;  and  if  all  the  issues  are  found  for  the  plaintiff, 
the  jurors  ought  not  to  sever  the  damages,  for,  if  they  do, 
the  verdict  will  be  vicious  (13).  And  if,  in  such  case,  judg- 
ment be  entered  for  the  separate  damages,  such  Judgment 
will  be  erroneous".  But,  before  judgment,  the  detect  of  the 
verdict  may  be  cured,  by  the  entry  of  a  nolle  prosequi 
against  all  the  defendants,  except  one,  and  taking  judgment 
against  that  one  only°. 

So  if  joint  defendants  suffer  judgment  by  default,  and 
the  plaintiff  execute  separate  writs  of  inquiry  against  them, 
whereupon  several  damages  are  given,  it  is  irregular;  and 
if  final  judgment  be  entered  for  those  damages,  such  judg- 
ment will  be  erroneous'.     But,  before  final  judgment,  the 

m  Hob.  66,  Heydon^s  case,  5tH  Resol.    o  Rodney  v.  Strode,  Curth.  19. 

U  Rep.  7.  p  Mitchell  v.  Milbauk,  (i  T.  R.  igg. 

a  Craae  ▼.  Hummenitofie,  Cro.  J«c. 

113.  Hill r. Goodcbild,  5  Burr.  9791. 


(13)  On  the  trial  of  an  action  against  two  defendants  A.  and  B. 
it  was  proved  that  the  assault  by  A.  was  more  violent  than  that  by 
B.  Lord  Ellenborough  C.  J.  told  the  jury  that  the  damages  could 
not  be  severed,  so  as  to  give  more  damages  against  A.  than  against 
B.  but  that  tJiey  might  give  their  verdict  against  .both,  to  th^ 
amount  which  they  thought  the  mo»t  culpable  ought  to  pay.  Bro v 
T.  Allen  and  Oliver,  4  Esp.  N.  P.  C.  158. 
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court  will  permit  the  plaintiff,  in  order  to  cure  the  error,  to 
set  aside  his  own  proceedings,  upon  payment  of  costs,  and 
to  issue  a  new  writ  of  inquiry. 


w  ■  ■» 


V.  Of  the  Costs. 


V^V 


-'§  i' 


'^  * 


By  Stat  22  and  23  Car,  2.  c.  9.  (14)  "  In  all  actions  of  a»-^ 
^*  sault  and  battery,  wherein   the  judge  at  the  trial  of  the 
f  \y  ^*"^c;^*        ^*  cause  shall  not  certify  under  his  hand  upon  the  back  of 

the  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  the  plain- 
tiff, in  case  the  jury  shall  find  the  damages  to  be  under  the 
value  of  forty  shillmgs,  shall  not  recover  naor^  cost?  than 
the  damages  so  found  shall  amount  unto.'' 

Upon  this  statute,  which  does  not  extend  to  writs  of  in- 
fluiry**,  it  must  be  observed,  that  a  certificate  of  an  assault 
only  is  not  sufficient  to  entitle  the  plaintiff  to  full  costs% 
and,  consequently,  although  an  admission  on  the  record  of 
a  battery,  by  ajustification  of  it,  will  supersede  the  necessity 
of  a  certificate*,  yet  a  similar  admission  of  an  assault  only 
will  not^ 

An  injury  to  a  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the 
statute";  but' this  rule  holds  only  ^yhere  sqch  injury  is  a  sub- 
stantive and  independent  injury,  and  stated  in  a  distinct  and 
independent  count;  for  wherein  trespass  fpran  assault  and 
battery*  and  tearing  plaintiff's  clothe§,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  battery,  and  gave  leSs 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  damages.  So  where 
in  an  action  of  assault,  and  for  tearing  the  plaintift's  clothes, 
the  plaintiff  recovered  less  than  forty  shillings?,  although 

^  SheldooT.  Ladfi^te,C.B.T.  3.  Geo.  i.  v  Milbouine  v.  Reaile,  a  Wtls.  323. 

Bull.  N.  P.  329.  X  Cotterill  ▼.  Tolly,  i  T.  B,  t)55. 
r  Smith  v.  MecBam,  3  Lot.  103.  Hamson  t.  Ashdeiul,  B.  R.  T.  37 

f  Smith  V.  Edge,  6  T.  R.  562.  Geo.  3.  Bull.  M.  P.  939.  uid  SayerV 

t  Page  y.  Creed,  3  T.  R.  391      Bren.        Rep.  91. 

nan  v.  Redmond,  1  Tauuton*s  R.  16.  y  Brleavs  v.  Greeoaway,  1  H.  Bl.  391. 


( 1 4)  Extended  to  courts  of  Great  Sessions  for  Wales  and  Ches- 
'ter.  Court  of  Common  Pleas  for  county  palatine  of  Lancaster,  and 
Court  of  Pleas  for  county  palatine  of  Durham,  by  stat.  1 1  4ind  \% 
W.  3,  c.  9. 
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the  declaration  charged  the  tearing  the  clothes  as  a  substan- 
tive fact,  yet  the  tearing  being  stated  in  the  same  count  with 
the  assault  and  battery*,  and  alleged  to  have  been  done  at 
the  same  time  and  place,  it  was  holden  that  the  plaintiff  was 
not  entitled  to  any  more  costs  than  damages;  lor  the  court 
will  construe  the  declaration  so  as  to  accomplish  the  object 
of  the  statute,  and  after  a  general  verdict,  it  will  be  intended 
that  the  tearing  was  found  to  be  part  of  the  same  act,  and  a 
consequence  of  the  battery. 

By  Stat.  8  and  9  W.  3.  c.  11.  s.  1.  "  Where  several  persons  ^.-^^^^  /. 

"  are  made  defendants  to  any  action  or  plaint  of  trespass  (15), »»-  ^jf^  t 
•^assault,  or  false  imprisonment,  and  ariynone  or  more  of  ^^^  C   /v 
'*  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict,       .  _\,      ,. 
every  person  so  acquitted  shall  have  his  costs  in  like  man-  '  '"  "/ 
ner  as  if  a  verdict  had  been  given  against  the  plaintiff  and     './^  <*•''-*  • 
acquitted  all  the  defendants,    unless  the  judgC)    before?.    ^  ^^-^  .-- 
"whom  such  cause  shall  be  tried,  ^haiX^  immediately  after  ^*'^  *^  ^r  -  ^^^ 
"  the  trial  thereof  in  open  court,  certify  upon  the  record  un-  i'- '^c/^a*  ,yi-> 
"  der  his  hand,  that  there  was  a  reasonable  cause  for  making/^^'  .>  •-  *  '  =  f-" 
♦*  such  person  a  defendant  to  such  action*."  '  ^C   ,- 

In  assault  and  battery  against  several  defendants,  one  let/*'  -« .  -'  .* 
judgment  go  by  default,  and  the  others  pleaded  not  guilty^ . ,. ,  .  , 
On  the  trial,  the  jury  gave  damages  against  him  who  hach 
suffered  judgment  by  default,  and  found  the  other  defen- 
dants not  guilty.  Wilmot  J.  being  desired  to  certify  that 
there  was  a  reasonable  cause  to  make  the  others  defendants, 
said,  he  thought  the  stat  8  and  9  W.  3.  c.  11.  s.  1.  did  not  ex- 
tend to  this  case,  but  only  to  cases  where  some  of  the  de- 
fendants are  convicted  by  verdict,  and  others  acquitted.  In 
this  case  it  is  as  if  'they  had  severed  in  pleading,  and  as  if 
the  action  was  against  the  others  only;  and  on  these  grounds 
he  refused  to  certify. 

By  Stat  8  and  9  W.  3.  c.  11.  s.  4.  "  In  all  actions  of  tres-  *  .       ' 
"  pass,  commenced  or  prosecuted  in  any  of  his  Majesty^s 
•^TSurts  oT  record  at  Westminster,  wherein  at  the  trial  ofv 

the  cause  it  shall  appear,  and  be  certified  by  the  judge  un-  '      '         ^   . 

der  his  hand,  upon  the  back  of  the  record,  that  the  tres- 

g  L«ckwood  T.Stannard,  s  T.  R.  489.    b  CoUintv.  Hftrriton  ftodothen,  Wor« 

S.  P.  ccstor  Leot  Am.  1757,  MS& 

a  Sec  Furneaax  t.  Fothe rby,  and  aoo- 

ther,  4  Campb.  137. 

(15)  i.  e.  trespass  vi  et  armis;  for  it  has  been  holdien,  that  this 
statute  docs  not  extend  to  actions  of  trespass  on  the  case*  as  for  a 
nuisance.  Tipping  v.  Coot  and  Nutt,  H.  8  G.  9.  B.  R.  MSS. 
S.  C.  cited  in  Bailer's  N.  P.  33I9  by  the  name  of  Dibbon  t.  Cook, 
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•*  pass  upon  which  any  defendant  shall  be  found  guilty  was 
'^  wilful  and  malicious,  the  plaintiff'  shall  recover  not  only 
*^  his  damages  but  full  costs." 

•  Of  the  C^rtifieaU  under  the  43  Eliz,  to'depriee  the  Plaintiff 
of  Ot>^**-— The  preceding  statutes  enable  plaintifls,  by  means 
of  the  judge's  certificate,  to  recover  full  costs ;  it  remains  only 
to  mention  the  43d  Eliz.  c.  6.  s.  %  which  empowers  judges  in 
:U1  personal  actions,  not  therein  excepted,  to  deprive  plain- 
tiffs, by  means  of  a  certificate,  which  may  be  granted  under 
certain  circumstances,  of  the  benefit  of  full  costs. 

The  provisions  of  this  statute  are  as  follow*:  "If  upon 
any  action  personal,  brought  in  any  of  the  king's  courts' 
at  Westminster,  not  toeing  for  any  title  or  interest  of  lands, 
(16)  nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  for  any  battery,  it  shall  appear  to  the  judges 
**  for  the  same  court,  and  so  signified  or  set  down  by  the 
justices  before  whom  the  same  shall  be  tried,  that  the 
debt  or  damages  to  be  recovered  therein  shall  not  amount 
**  to  tlie  sum  of  forty  shillings  or  above,  the  judges  before 
"  whom  any  such  action  shall  be  pursued  shall  not  award 
"for  costs  to  the  plaintiff  any  greater  costs  than  the  amount 
"  of  the  debt  or  damages  recovered,  but  less  at  their  dis- 
"  cretion*" 

In  trespass  for  an  assault  and  taking  a  rope,  the  jury  gave 
eighteen*pence  damages*.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certified  according  to  st  43  Eliz.  c.  6.  in  or- 
der to  deprive  plaintifi'of  costs.  The  plaintiff  however  moved 
(as  it  was  a  new  case)  for  costs  de  incremental  pretending 
that  here  was  an  asportamt^  which,  on  the  22  &  23  Car.  2.  c.  9. 
had  been  always  holden  to  carry  costs.  But  the  court  in  this 
:case  refused  to  give  costs,  for  the  st.  43  Eliz.  takes  in  all  but 
a  few  excepted  cases,  of  which  this  is  not  one.     "  And 

c  43  Elis.  C.6.  R.  9.  d  Walker  ▼.  RobiuBon,  Str.  1239,  and 

1  Wils.  93. 
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(l6)  An  action  on  the  case,  for  a  disturbance  of  or  injoiy  to  the 
plaintiff*8  right  of  common,  is  not  necessarily  an  action  for  any  ti.- 
tie  or  interest  of  lands;  it  may  be  brought  in  order  to  assert  such 
title,  or  a  right  to  such  interest ;  or  it  may  be  brought  against  a 
mere  wrong-doer,  when  the  plaintiff's  tftle  to  common  is  not  di^s- 
puted ;  or  against  another  commoner,  where  there  is  no  question 
on  the  right  of  either  party :  in  the  two  last  cases  it  is  within  the 
statute,  and  the  judge  may  certify.  Edmonson  v.  Edmonson, 
%  fast,  294. 
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'^  though  it  has  not  been  usual  to  grant  a  certificate  on  this 
*5  act,  yet  we  have  often  known  it  threatened  (17)." 

It  has  been  holden*,  that  a  certificate  upon  this  statute 
may  be  granted  after  the  trial  of  the  cause»  the  time  for 
granting  it  not  having  been  fixed  by  the  statute. 

e  Holland  t.  Gore,  C.  B.  T.  33  Geo.  s.  Ssyer  od  Coeti,  19. 


(17)  In  White  y.  Smith,  C.  B.  E.  17  Geo.  S.  Willes,  C.  J.  in  an 
action  for  taking  sand  on  Hounslow  Heath,  certified  under  this  sta- 
tute. A  similar  certificate  was  granted  in  Bartlet  v.  Robbins, 
C.  B.  £.  5  Geo.  3.  in  an  action  of  assumpsit,  and  by  Kenjon, 
C.  J.  in  Dand  v.  Sexton,  H.  29  Geo.  3.  3  T.  R.  37.  in  an  ac- 
tion of  trespass  m  et  armi$  for  beating  a  dog,  although  it  was  urged 
that  the  statute  applied  to  those  actions  only'  whiqh  could  be 
brought  in  the  county  court,  and  that  consequently  it  did  not  ex* 
tend  to  an  action  vi  et  armh.  The  Court  of  Kind's  Bench  con* 
curred  in  opinion  with  Kenyoii  C.  J.  as  to  the  propnety  of  granting 
this  certificate,  on  the  authority  of  the  preceding  cases.  In  Enmiet 
V.  Lyne,  £.  45  G.  3.  I  N.  R.  955.  Sir  J.  Mansfield  C.  J.  cer- 
tified under  thi»  statute,  in  an  action  for  false  imprisonment ;  the 
court  were  of  opinion,  that  the  certificate  was  rightly  granted,  be- 
cause an  imprisonment  did  not  necessarily  include  a. battery.  In 
Edmonson  v.  Edmonson,  Carlisle  Summ.  Ass.  I8O6,  Sutton,  baron, 
certified  in  an  action  on  the  case  for  an  ii\fury  done  to  the  plaintifTs 
right  of  common  bv  digging  turves  there ;  and  the  Court  of  King's 
Bench  held,  that  the  certificate  was  proper.  See  8  East,  994*  and 
ante,  n.  l6. 
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CHAP.  IV, 


OF  THE  ACTION  OF  ASSUMPSIT. 

I.  Of  the  Action  of  Assumpsit^  and  of  the  Agree^ 
meni^  for  the  Non-performance  of  which  this 
Action  may  be  maintained. 
II*  Of  the  general  Indebitatus  Assumpsit. 

III.  Of  the  Declaration. 

IV.  Of  the  Pleadings, 

1 .  Of  the  General  Issue j  and  what  may  be 

given  in  Evidence  under  it. 

2.  Accord  and  Satisfaction. 

3.  Infancy. 

4.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.    9.  OfSeUoff.  > 
7-  Tender. 


I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement^ 
for  the  Non-'performance  of  which  this  Action  may 
be  maintained. 

IjEFINlTlON. — The  action  of  assumpsit  is  an  action  of 
trespass  on  the  case»  whereby  a  compensation,  in  damages^ 
may  be  recovered  for  an  injuiy  sustained  by  the  non-per- 
formance of  a  parol  agreement 

Agreements  are  distinguished,  into  agreements  by  spe- 
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cialcy,  and  agreements  by  parol.  The  law  of  England  does 
not  recognize  any  other  distinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agree- 
ments ^ 

The  action  of  assumpsit  is  confined  to  agreements  by 
parol,  the  action  of  covenant^  or  debt  being  the  proper  re- 
medy for  the  non-performance  of  agreements  by  specialty. 

The  essential  parts  of  every  parol  agreeijignt  are,  the  pro- 
mise or  undertaking  of  one  party,  and  the  consideration  on 
which  such  promise  or  undertaking  is  Tounded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of 
law.  In  the  former  case,  it  is  termed  an  express,  in  the 
latter,  an  implied  promise.  In  parol  agreements,  the  law 
will  not  imply  a  consideration;  consequently,  in  actions  of 
assumpsit*  a  consideration  must  be  stated  and  proved  (1). 

Of  the  Consideration, — Every  promise,  for  the  non-per- 
formance of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (2),  that  is, 
a  consideration  either  of  lienefit  to  the  defendant  •,  or  of  be- 
nefit to  a  stranger ^  or  of  damage,  or  of  loss*  sustained  by 

ft  Per  Skynner,  C.  6.  delWerinfp  the  T.  R.  S4.  and  Cooke  ▼.  Oxley,  3  T. 

opinion  of  the  jadges  in  Rann  v.  R.  653. 

Hughes,  D.  P.  14 -May,  1778,7  T.  d  PerGawdy  and  Fenner^Jt.  in  Green* 

R.  351.  n.  leafy.  Barker,  Cro.  Etis.  194. 

h  Benuus  v.  Gayldlcy,  Cro.  Jac.  505.  e  Per  Ellenborough,  C.  J.  in  Bnnn  r. 

c  Per  Buller,  J.  iu  Nerot  ▼.  Wallace,  3  Gny,  4  East't  R.  194. 


(I)  Bills  of  exchange  and  promissory  notes  form  an  exception 
to  this  rule.  ' 

{%)  It  is  worthy  of  observation,  that  Sir  William  Blackstone,  in 
that  part  of  the  third  volume  of  his  Commentaries,  wherein  he 
treats  of  the  action  of  assumpsit,  has  not  either  named,  described, 
or  even  alluded  to  the  consideration  requisite  to  support  an  assump- 
sit :  and  what  is  more  remarkable,  the  example  put  by  him  in  or* 
der  to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which 
it  is  there  stated,  a  case  of  nudum  pactum :  *^  If  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  cover  hia « 
house  witliin  a  time  limited,  and  fails  to  do  it 9  Caius  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  pro- 
mise, undertaking,  or  assumpsit.*'  See  1  Roll.  Abr.  9*  1.  4]* 
Doct*  and  Stud.  Dial.  9.  ch.  24.  and  Elsee  v.  Gatward,  5  T.  R.  1 43. 
that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the  pro- 
mise is  founded  on  a  considenitiou.  This  remark  ought  not,  neither 
was  it  intended,  to  derogate  from  the  merit  of  a  justly  celebrated 
writer,  who  for  comprehensive  design,  luminous  arrangement,  and 


40  ASSUMPSIT. 

'  the  plaintiflT,  d<  the.  request  of  the  defendi^t :  and  berem 

the  law  of  England  adepts  and  recognizes  the  rule  of  the 
civil  law,  ex  HHdop4»cto  Hon  ofitur  agiio^. 

Any  act  of  the  plaintiff,  from  which  the  defendant  de- 
rives a  beneGt  or  advantage,  or  any  labour,  detriments,  or 
inconvenience  sustained  by  the  plaintiff,  however  small**  the 
benefit  or  inconvenience  may  be,  is  a  sufficient  consider- 
ation^ if  such  act  is  performed,  or  such  inconvenience  suf- 
fered by  the  plaintiff,  with  the  consent*,  either  express  or 
«  implied,  of  the  defendant,  or  in  the  language  of  pleading, 

"  at  the  special  instance  and  request  of  the  oefendant"    It 

V;. .,  is,  however,  clearly  established,  that  the  consideration  must 

be  of  5<wwe  value,  in  contemplation  of  law  (3);  for  where  A. 

■^  '  ^  '  "  in  consideration  that  B.  would  make  an  estate  at  will  to  him, 
as  his  counsel  should  devise,  promised,  &c.  it  was  holden  a 
void  promise,  for  want  of  a  sufficient  consideration,  because 
B,  might  immediately  determine  his  will  *'. 

So  where  the  testator  had  committed  to  the  care  of  the 
defendant  his  children*,  and  the  disposition  of  his  goods, 
during  their  minority,  for  their  education^  and  thereupon 
the  defendant  promised  the  testator  to  procure  the  assurance 
of  certain  lands  to  one  of  the  testator's  children,  the  consi- 
'  deration  was  holden  insufficient ;  for  the  law  would  not  in- 

f  17  E.  4.  4  b.  Plowd.  9<)5  a.  309  b.  i  Stokes  ▼.  Lewi4,  i  T.  R.9 1.  Child  ▼. 
%  Wiltiaoisoii  v.  Clements,   I  Taunt.        Morley,  8T.  R.  6lo. 

5«5.  k  1  Roil  Abr.  d3.pl.d9. 

h  Sturlyn  ▼.  Albany,  Cro.   EHz.  67.  I   Sinitli  v.  Smitb,  s  Leon.  88. 

MaiTb  ▼.  Culpepper,  Cro.  Car.  70. 

See  4  Taunt.  61  If  aiMl  post.  p.  48. 


elegance  of  diction,  is  unrivalled.  It  is  possible,  that  the  learned 
eommentator  might  have  selected  his  example  from  Bro.  Abr.  tit. 
Action  8ur  le  Case,  VZ.  without  adverting  to  tlie  omi^ion  of  the 
coosideration, 

(3)  The  case  of  Wheatly  v.  Law,  Cro.  Jac.  667.  (recognized  by 
Holt  C.  J.  in  Coggs  v.  Bernard,  Lord  Raym.  920.)  in  which  it 
was  adjudged 9  that  the  acceptance  of  a  sum  of  money  by  the  de- 
fendant from  the  plaintiff,  for  the  purpose  of  paying  it  over  to  a  crer 
ditor  of  the  plaintiff,  was  a  sulficient  consideration  to  support  a 
promise  by  the  defendant  to  perfonn  the  trust,  may  appear  an  ex- 
ception to  this  rule.  The  exception,  however,  is  only  apparent; 
for,  from  the  report  of  the  same  case  in  Palm.  -28 1 ,  under  the  name 
of  [^oe's  case,  it  is  evident,  that  the  Chief  Justice  considered  the 
detention  of  the  money  as  a  damage  to  the  plaintiff.  Whether  the 
application  of  the  rule  was  just  in  that  cose,  is  atiother  question. 
It  is  clear,  however,  that  the  rule  itself  was  recognized  by  the 
vourt. 
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tend  that  the  defendant  had  made  any  private  gain  to  him-  ' 
«elf,  but  that  ha  had  disposed  of  the  goods  for  the  benefit  of 
the  children,  according  to  the  trust  reposed  in  him. 

M/  ff..*'^  '^'^^  "^^^  performance  of  an  act,  which  the  party  was  by 
/  /  .,■  .  g  law  bound  to  perform,  is  not  a  sufficient  consideration* 
^^  "Vr  'Hence  a  promise  made  by  the  master^  when  a  ship  was  in 
fmtf  rf  ^* '  distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
f  ^ /^.  ^,^  to  extraordinary  exertion  on  his  part,  has  been  holden  to  be 
tp^f  A  fr.      ^^.^  ^  becaiise  a  seaman  is  bound  to  exert  himself  to  the  ut- 

f!i-ic-/*f^'  ^      most  in  the  service  of  the  ship". 

^    ^.  ^  ,  So  where,  in  the  course  of  a  voyage,  some  of  the  seamen 

['  .         deserted,  and  the  captain,  not  being  able  to  find  others  to 

(^'  '-^'  supply  their  place,  promised  to  divide  the  wages,  which 

**  would  have  become  due  to  them,  among  the  remainder  of 

the  crew,  it  was  holden",  that  this  promise  was  void  for 
want  of  a  consideration  ;  for  the  desertion  of  a  part  of  the 
crew  was  to  be  considered  as  an  emergency  of  the  voyage  as 
much  as  their  death,  and  the  remainder  of  the  crew  were 
bound,  by  the  terms  of  their  original  contract,  to  exert 
themselves  to  the  utmost  to  bring  the  ship  in  safety  to  her 
destined  port. 

v^^A^/^  Natural  affection,  although  sufficient  to  raise  an  use,  is  | 
\p  y^e^i.  ^  ^ot  a  sufficient  consideration,  whereon  an  assumpsit  may  b©  | 
^^  founded*  (4). 

Where  A.  is  indebted  toB.  in  one  sum,  and  B.  is  indebted 
to  C.  in  a  less  sum,  if  B.  promises  A.  to  discharge  him  of  so 
much  of  his  debt,  as  amounts  to  B/s  debt  to  C,  this  will  be 
a  good  consideration  for  a  promise  by  A.  to  pay  C.  the  debt 
due  to  him  from  B  ?. 

m  Harris  v.  Watson,  Peake,  N.  P  C.  o  Agreed  by  tbe  conrt,  io  Bret  t.  J.  S. 

73.  Lord  KeoyoM,  C.  J.  aod  wife,  €1*0.  Eliz.  755. 

n  Siilk  T.  Myrick,  d  Camp.  N.  P.  C.  p.  Gouldsborva^h,  49. 
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(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration, 
and  the  common  law  will  take  notice,  that  the  mortgagor  has  au 
tquity  to  be  relieved  in  Chancer^'.  Thorpe  v.  Thorpe,  Lord  Raym. 
663,  But  see  Pre>ton  v,  Christmns,  2  Wils.  8?,  where  it  was 
holden  that  the  release  qf  an  equity  ^f  redemption  was  not  of  any 
value  in' contemplation  of  law.  In  Wells  v.  Wells,  1  Lev.  ^J73. 
a  release  of  an  equitable  interest  was  held  a  good  consideration. 

How  far  a  moral  obhgation  is  d  sufficient  consideration,  and  what 
must  be  understood  by  that  term,  see  an  elaborate  n?)te  by  the 
learned  reporters  of  the  cases  adjudged  in  the  Court  of  Common 
Pleas,  in  Wennall  v.  Adney,  3.  Bos.  *nd  Pul.  249,  and  poat  p.  5(J; 
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The  defendant  being  indebted  to  the  testator  in  a  sum  of 
•  money  upon  simple  contract^,  the  plaintiff,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of 
the  original  debt ;  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum.  On  as« 
sumpsit  brought,  an  exception  was  taken,  in  arrest  of  judg-^ 
ment,  that  the  consideration  was  insufficient,  because  it  did 
•not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
the  original  debt  But  the  objection  was  over-ruled,  because 
the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  the  detinet ;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
sum,  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the  proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu- 
tor. And  (bv  Yelverton  Justice)  although  the  less  sum  is 
not  any  satisfaction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was  therefore  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintif}*  and  a 
third  person,  the  defendant,  who  received  no  benefit  to  him- 
self by  the  agreement,  became  party  thereto :  it  was  holden, 
that  as  the  agreement  ,was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  had  acceded,  there  was  a 
sufficient  consideration  for  the  defendant's  promise'. 

Forbearance  of  Suit'^in  what  Cases  a  sufficient  Considera" 
Hon. — If  a  creditor,  at  the  request  of  his  debtor^  forhesLT  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  by  the  debtor,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  of  J.  S.  forbear  to  sue  his  debtor 
for  a  certain  time',  that  is  a  sufficient  consideration  to  sup«f 

Port  a  promise  by  J.  S.  to  pay  the  debt     But  by  Stat  of 
rauds,   29  Car.   2.  c.  3.  s.  4.  this  agreement  must  be  in 
writing*. 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer^ 
lain  time  upoit  a  simple  contract  debt  of  his  testator,  is  a 
good  consideration  to  found  a  promise  by  the  executor  to 
pay  the  debt".  So  forbearance  to  sue  an  executor  for  a  rea^ 
honable  time  for  the  debt  of  his  testator,  although  the  exe- 


q  Goritigv.Gorini;,  Yelr.  10, 11.  u  Fish  t.  Richardioa,  Cro.   Jac.  47. 

r  Bailey  t.  Croft,  4  Tauut.  611.  and  Velt.  55.  Confirmed  iu  Bond  ▼. 

a  1  Roll.  Abr.  97.  pi.  49.  Payne,  Cro.  Jac.  273. 

t  King  T.  Wilaoti,  per  Raym.  C.  J* 
Sir.  873. 
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cutor  have  not  assets';  but  the  agreement  by  the  executor 
to  pay  the  debt  must  be  in  writmg^,  otherwise  it  will  be 
void  by  Stat  of  Frauds,  29  Car.  "H.  c,  3,  s.  4. 

That  a  forbearance  to  sue  may  be  a  good  consideration, 
such  forbearance  must  either  be  absolute*,  or  for  a  definite 
portion  of  time*,  or  a  reasonable  time^ ;  forbearance  for  a 
little*,  or  some  time**,  is  not  sufficient. 

It  must  be  observed,  that  in  cases  where  an  action  is 
brought  against  a  defendant,  on  a  promise  made,  in  consi- 
deration of  forbearance  of  suit,  an  objection  will  not  be  al- 
lowed, after  Verdict,  that  the  declaration  does  not  state  how 
the  original  debt  accrued;  for  this  is  only  inducement  to 
the  action*.  So  if  the  declaration  omit  to  s^tate  to  whom 
the  plaintiil*  forbore  and  gave  day  of  payment,  the  omission 
will  be  cured  by  verdict^ 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi- 
cient to  state  a  consideration  to  forbear  generally,  unless  it 
be  also  shewn,  that  there  was  some  person  to  be  forborne. 

Plaintiif  declared,  that  B.,  since  deceased,  was  at  his  death 
indebted  to  the  plaintiff  in  a  sum  of  money,  for  goods  sold 
and  deliveretl«,  whereof  defendant  Nancy  had  notice,  and 
thereupon,  after  the  death  of  B.  defendant  Nancy,  before 
her  marriage  with  other  defendant  A.,  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbear  and  give  day  of  payment  of  said  sum  of  money,  as 
aftermentioned,  defendant  N.  by  note  in  writing,  signed  by 
her  according  to  the  statute,  &c.  on  20  March,  1801,  pro- 
mised plaintiff  to  discharge  said  debt,  in  a  reasonable  time. 
That  plaintiff  had  forborne  from  the  time  of  the  promise  hi»- 
therto,  yet  defendant  refused  to  pay :  special  demurrer,  as-» 
signing  for  causes,  that  it  was  not  alleged,  from  whdni  said 
sum  of  money  was  due  at  time  of  promise,  or  that  any  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and,  in  general,  that  declaration  did  not  disclose  any  legal' 
and  sufficient  consideration  tor  the  supposed  promise,  or  any 
good  cause  of  action.  I'he  court  were  of  opinion,  that  the 
declaration  was  bad,  observing,  that  "  it  is  a  known  rule  of 

V  Johnton  v.  Whltchcott,  i  Roll.  Abr.  d  Id.  pi.  36. 

24.  pi.  33.  e  Austea   v.  Bewley,  Cr^.  Jac.    5tt8. 

y  Grindall  v.  Darics,  1  Freem.  533.  llicrne  v.  Fuller,  Cro.  Jac.  396. 

X  Mapcsv.  Sidney,  Cro.  Jac.  663.  f  Marshall  t.  Birkensbaw,  1  Bf>s.  k 

a  Fish  v.  iricliardRon,  CVo.  Jac.  47.  Pull.  N.  R.  I7i. 

b  Johfiaon  V.  WhitchcotC,  1  Roll.  Abr.  g  Jonea  v.  Ashburah^m  and   Nancy 

I24»  pi.  33.  iix.  4  Eaat,  45S* 
<  1  Roll,  Abr.  '23.  pi.  25r 
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law,  that  to  sustain  a  promise,  or  to  render  it  obligatdiy^ 
there  must  be  either  a  betiefit  to  the  party  making  the  pro- 
mise, or  some  loss  or  disadvantage  to  the  party  to  whom 
such  promise  is  made ;  otherwise  it  is  consiaered  as  nudum 
pactum,  and  cannot  be  enforced.  It  is  improperly  termed  a 
forbearance  to  sue^  when  it  is  not  shewn  that  there  was  any 
person  liable  to  be  sued,  from  whom  satisfaction  might  have 
been  obtained,  and  in  respect  to  whom  plaintiff  may  have 
'been  said  to  have  forborne  suit,  at  the  time  when  the  pro- 
mise was  made.  There  might  not  have  been  any  admini- 
strator, or  if  administration'  granted,  any  assets  of  the  de- 
ceased ;  or  the  deceased  might  have  been  a  bastard,  and  have 
had  nO  legal  repmsentatives  entitled  to  take  out  administra- 
tion of  his  effects.*' 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suing  by  action;  for  forbearance  to  sue, 
though  the  party  is  liable  in  equity  only**,  or  desisting  from 
a  suit  in  chancery*,  has  been  holden  to  be  a  good  considera- 
tion. So  desisting  from  further  complaint  before  a  Justice 
of  the  peace'' ;  so  forbearitig  to  proceed  upon  a  capias  ntld-- 
((aturn^ :  so  staying  the  trial  of  a  cause,  after  issue  joined", 
is  a  good  consideration  for  a  promise  to  pay  the  costs  in- 
curred. 

In  what  Cases  Forbearance  of  Suit  is  not  a  Consideration,'-^ 
Forbearance  of  suit  against  a  defendant,  where  originally, 
there  was  not  any  cause  of  action,  is  not  a  consideration  to 
support  an  assumpsit  : 

A.  and  B.  were  bound  jointly  and  severally  in  a  bond'  to 
C.  who  released  to  A.  Afterwards  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money 
due  on  the  bond,  promised  to  pay  it  On  assumpsit  brought, 
and  a  special  verdict,  the  court  were  clearly  of  opinion,  that, 
the  deot  having  been  entirely  discharged  by  the  release^ 
made  by  the  obligee  to  A.,  there  was  not  any  consideration 
whereon  an  assumpsit  might  be  grounded. 

So  where  in  assumpsiti^,  it  was  stated,  that  there  were  con- 
troversies between  the  plaintiff  and  defendant,  concerning 
the  profits  of  certain  lands,  which  the  father  of  the  defendant 
had  taken  in  his  life-time,  and  that  the  plaintiff  had  pur- 
chased a  writ  out  of  chancery  to  the  intent  to  exhibit  a  bill 

b  Scott  ▼.  StephenBon,  i  Ler.  Tl<  ^  Jenninf^t  ▼.  Heriey,  Cro.  Eliz.  909, 

i  Dowdenay  v.  Olaud,  Cru.  Eliz.  768.        Md  YtU.  19. 

See  alflo  Coiikiton  v.  Carr,  Giro.  Elis.    m  Dell  t.  Fereby,  Cro.  Eliz*  868. 

847.  n  Bammon  ▼.  Roll,  Marcb,  SOS. 

k  Rippon  ▼.  Nortoti,  Cro.  Eliz.  881.        01  Inst.  sss.  a. 

p  Tooley  t.  Windbtni,  Cro.  Eliz.  8O6, 
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against  the  defendant  for  the  said  profits,  the  defendant,  in 
coasideration  that  the  plaintiff  would  surcease  his  suit,  pro- 
mised the  plaintiff  that  if  he  could  prove,  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
the  lands,  under  the  title  of  the  father  of  the  plaintiff,  he, 
defendant,  would  pay  the  ^praintiff  for  the  said  profits.  Af- 
ter verdict  for  the  plaintiff  upon  non-assumpsit,  the  court 
were  of  opinion,  that  there  was  not  any  good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  if  it  had  been  so  alleged,  yet  there  was  not  any 
cause  to  charge  him  for  a  personal  tort  Judgment  for  de* 
fendant. 

So,  where  the  declaration  stated,  that  the  father  of  the  de* 
fendant  became  bound  to  the  plaintiff  by  bond**,  with  a  pe- 
nalty, conditioned  for  the  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died  ;  and 
the  plaintiff  intending  to  sue  the  defendant  as  son  and  heir 
on  tne  bond,  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  his  intended  suit  against  the  defendant, 
promised  to  pay  the  debt  After  non-assumpsit  pleaded, 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground,  that  there  was  not  any  considera^ 
tion ;  for  it  did  not  appear,  that  the  defendant's  ancestor 
•had  bound  himself  and  his  heirs ^  and  if  the  heir  was  not 
bound  expressly  by  name,  he  was  not  bound  at  all.  Judg- 
ment arrested  (5). 

So,  where  testator  was  indebted  to  the  plaintiff  for  money 
lent*,  and  for  velvet  and  other  merchandises  sold  and  deli- 
vered, and  promised  to  pay  the  plaintiff  on  a  Certain  day,  and 
died  before  the  day ;  the  plaintiff  intending  to  sue  the  de- 
fendant, his  executor,  he,  in  consideration  of  forbearance 
for  a  certain  time,  promised  to  pay  the  debt  The  defendant 
pleaded,  that,  at  the  time  of  the  delivery  of  the  goods,  the 
testator  was  an  infant  On  demurrer,  .it  was  adjudged,  that 
an  action  would  not  lie ;  for  the  contract  of  the  infant  was 

* 

%  Barber  r.  Fox,  2  Sannd.  i36.  r  Stone  t.  Wytbipoll,  etcecutor,  Cro. 

£liz.  136. 


(5)  See  also  Hunt  v.  Swain,  I  Lev.  165.  to  the  same  effect  See 
also  Crofltseing  V.  Honor,  1  Vera.  180.  where  a  bill  was  brought  by 
i\)e  oblige  in  a  bond  against  the  heir  of  the  obhgor,  alleging  that 
he  having  assets  by  descent  ought  to  satisfy  the  bond ;  the  defendant 
demurred,  because  the  plaintiff  had  not  expressly  alleged,  thai  the 
^rir  was  bound  in  the  bond;  and  the  demurrer  was  allowed* 

£  9 
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merely  void,  and  if  debt  had  been  brouglit  against  him  he 
might  have  pleaded  nil  debeu 

So,  where  ^feme  covert'^  carrying  on  business  as  a  feme 
sole  trader  in  the  city  of  London,  purchased  of  the  plaintiff 
articles  in  the  way  of  her  trad^,  and,  after  her  death,  her 
husband  promised  to  pay  for  them ;  it  -^as  hoiden  to  be  a 
void  promise,  for  want  of  a  consideration,  the  husband  not 
being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in 
a  husband-like  manner*. 

Consideration  must  mote  from  Plaintiff, — Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  it,  it  will  be  proper  in  the  next 
place  to  observe,  that  the  consideration  on  which  the  pro- 
mise of  the  defendant  is  founded,  must  move  from  the  plain- 
tiff. 
* 

Therefore  where  the  plaintiff  declared",  that  A.  being  in- 
l    debted  to  the  plaintiff  and  defendant  in  tw^o  several  sums  of 
i    money,  and  B.  being  indebted  to  A.  in  another  sum,  and  there 
;.    being  a  communication  between  the  parties,  the  defendant, 
in  consideration  that  A.  would  permit  the  defendant  to  sue 
B.  in  A  .'s  name,  for  the  recoveiy  of  the  sum  due  from  B.  to 
f     A.,  promised,  that  he,  the  defendant,  would  pay  A.'s  debt  to 
»     the  plaintiff,  and  alleged  that  A.  permitted  tne  defendant  to 
I     sue  accordingly,  and  that  he  recovered ;    after  verdict  for 
^     the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
Judgm<;^ut,  that  the  plaintiff  could  not  maintain  this  action; 
and  of  this  opinion  were  the  court,  observing,  that  the  plain- 
tiff was  a  mere  stranger  to  the  consideration,  having  done 

■  Fab'hin  r.  Plant,  l  Show.  i83.  u  Bourne  v.  Mason,  i  Ventr.  6. 

t,  Powley  ?.  Walker,  5  T.  R.  3/3. 


(6J  In  Loyd  v.  Lee,  1  Str.  94.  a  married  woman  gave  a  promis- 
sory note  as  a  feme  solcy  and  after  her  husband^s  death,  in  conside- 
ration of  forbearance,  promised  to  pay  it.  It  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subsequent  promise,  when  she  was  of  ability  to  make  a  pro- 
uiise,  she  had  made  herself  liable,  and  the  forbearance  was  a  new> 
coub'ideratloii^  But  Pratt,  C  J.  held,  that  the  note  was  absolutely 
void  ;  aud  forbearance,  where  originally  there  was  not  any  cause 
of  action,  was  nOt  a  consideration  to  support  an  assumpsit.  He, 
added,  that-  it  mi^ht  be  otherwise  vrhere  the  contract  was  only 
voidable. 
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nothing  of  trouble  to  himself,  or  of  benefit  to  the  defen- 
dant 

So  where  the  plaintiff  declared*,  that  J.  S.  was  indebted 
to  the  plaintiff,  and  it  was  agreed  between  J.  S.  and  the  de- 
fendant, that  the  defendant^  should  pay  to  the  plaintiff  die 
debt  due  (o  him  from  J.  S.  and  that  J.  S.  shoula  make  the 
defendant  a  title  to  a  house,  in  consideration  whereof  the 
defendant  promised  to  pay  the  plaintiff  the  debt  due  to  him 
from  J.  S.  and  then  averred  that  J.  S.  was  always  ready  to 
perform  his  part  of  the  agreement:  on  demurrer,  judgment 
was  given  for  the  defendant,  because  the  plaintiff  was  a 
stranger  to  tlie  consideration. 

The  plaintiff  declared,  that  his  wife's  father  being  seized 
of  lands  now  descended  to  the  defendant y,  and  being  about 
to  cut  down  lOOOl.  worth  of  timber  to  raise  a  portion  for 
his  daughter,  the  defendant,  being  his  heir,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  lOOOl. :  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved 
in  arrest  of  judgment,  that  the  action  ought  not  to  have 
been  brought  by  the  daughter,  but  by  the  father ;  or  if  the 
father  were  dead,  by  his*  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her; 
but  Scroggs,  C.  J.  said,  that  there  was  such  apparent  consi- 
deration of^jiffection  froitrilre^TatTier  to  his  children,  for 
wRom^hature  obligecLhim  to  provide,  that  the  consideration 
and  promise  to  the  fafllier  might  well  extend  to  the  children, 
judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having,  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means.  ^ 

Another  Requisite  of  the  Consideration, — It  must  be  ob- 
served, in  the  next  place,  that  the  consideration  must  be 
such,  as  the  party  undertaking  has  a  power  by  law  to  perform, 
or  cause  to  be  performed. 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  S.*,  the 
defendant,  in  consideration  that  the  plaintiff  would  dis- 
charge defendant  of  a  debt  due  to  J.  S.  promised,  &c.  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,  because  the  plaintiff  could  not  discharge 
a  debt  due  to  his  master. ' 

The  principle  established  by  the  preceding  case  was  re- 

X  Craw  V.  Rogers,  Str.  592.  quer  Cli.  Trin.  31  Car.  2.  T.  Raym. 

y  Duttou  and  Wife  v.  Pool,  B.  R.  M.  302.  cited  in  Marty n  v.  Hind,  E.  T, 

«j9  0&r.3.   8  LcT,  910.  1  Vent.  3l8.  177<>,  Cowp.  439-  443. 

334. affirmed  oa  error  in  the  Exche-  z  Harrey  v.  Gibbous,  3  I^t,  161 . 
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« 

cognized  by  Lord  Kenyon,  €•  J.  in  the  caae  of  Nerot  v.  Wal- 
lace, 3  T,  R.  32.  where  the  consideration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bank- 
rupt against  J.  Sk,  would  forbear  lo  proceed  to  have  the  ex- 
amination of  J.  S.  taken  before  the  commissioners^  concern- 
ing certain  sums  with  which  J.  S.  was  charged,  and  that  the 
commissioners  would  forbear  and  desist  accordingly.  Lord 
Kenyon  said,  "  the  ground  on  which  I  found  my  judgment 
is  this,  that  every  person,  who  in  consideration  of  some  ad- 
vantage, either  to  himself  or  another,  promises  a  benefit, 
must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  benefit  should  go,  and  that 
not  only  in  fact,  but  in  law*  Now  as  to  the  promise  made 
by  the  assignees  in  this  case,  which  was  the  consideration 
of  the  defendant's  promise,  it  was  not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  right 
to  examine  the  bankrupt  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  as- 
signees stipulated,  not  only  for  their  own  acts,  but  also,  that 
the  commissioners  should- forbear  to  examine  tiie  bankrupt ; 
but  clearly  they  had  no  right  to  tie  up  the  hands  of  the 
commissioners  by  any  such  agreement  (7).  And  if  any  pro-; 
posal  of  that  sort  had  been  made  to  the  commissioners,  tney, 
as  acting  in  a  public  duty,  would  have  been  guilty  of  a 
breach  of  that  duty  in  acceding  to  it" 

Consideration  pn$i  or  executed^ — ^It  remains  only  to  add, 
that  a  consideration,  past  or  executed,  will  not  support  a 
subsequent  promise,  unless  the  act  was  done  at  the  request^ 
either  express  or  implied,  of  the  party  promising*  (8). 

a  1  Roll.  Abr.  ii.  pi.  i. 


(7)  It  must  not  be  inferred  fi*om  the  language  of  Lord  Kenyon 
in  this  case,  that  a  party  may  not  stipulate  for  the  act  or  forbear- 
ance of  a  stranger,  and  that  such  stipulation  will  not  in  any  case 
form  a  good  and  sufficient  consideration ;  if  the  act  be  such,  as  the 
stranger  mght  do  or  abstain  from  doing  legally,  or  without  any 
breach  of  duty,  an  objeciion  cannot  be  raised  agamst  such  a  consi- 
deration. 

(8)  See  a  note  on  this  subject  by  Serjefpt  Williams,  in  Osborne 
V.  Rogers,  1  Saund.  264.  n*  (I.)  See  also  Hob.  106,  Lamplei^h 
V.  Brathwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit,  fiut  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising,  it 
will  hind. 
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As  if  the  servant  of  A.  be  arrested  for  a  treq[)a88  ^,  and 
J.  S.,  without  the  request  of  A.,  bails  the  servant,  and  after^ 
wards  A.  promises  J.  S.  to  indemnify  him»  the  promise  is  void  s 
because  the  bailing,  which  was  the  consideration,  was  past 
and  executed  before. 

But  where  the  act,  which  forms  the  consideration,  is  done 
at  the  request  of  the  party  promising,  the  circumstance  of 
the  promise  being  subsequent  in  point  of  time  to  the  consi- 
deration will  not  afiect  it  As  if  A.  requests  B,  to  endea- 
vour to  procure  a  pardon  for  A.^,  and  after  B.  has  made  sucb 
endeavour,  A.  in  consideration  therec^  promises  to  pay  hm 
a  certain  sum  of  money,  this  is  a  good  consideration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising ; 
for  although,  after  verdict,  the  court  will  in  some  cases  im- 
ply a  request,  yet  after  a  judgment  by  default,  the  omission 
nas  been  holden  fatal;  as,  where  the  declaration  was  for 
work  and  labour  dpne  by  the  plaintiff  for  the  defendant^*, 
and  averred,  that  the  plaintift"  therefore  deserved  of  the  de- 
fendant so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.  After  judgment  by  default^  and  final  judg- 
ment in  C.  B.  K>r  the  plaintiif,  it  >vas  objected  on  error  m 
B.  £.,  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  b^ 
a  consideration  to  raise  an  assumpsit  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.,  observLog, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  considera- 
tion, being  laid  that  afterwards  he  promised  to  pay.  They 
added,  that,  if  this  had  been  after  verdict,  an  mfeience  in 
support  of  the  judgment  might  have  been  drawn  from  the 
words  for  the  defendant,  and  of  the  defendant  (9),  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  after  a  verdict  by  the  sta- 
tutes (10). 

b  Dyer,  272.  d  Hayci  v.  Warren,  Str.  933. 

c  1  Roll.  Abr.  11-  (Q)  pi.  6. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  afterr 
.wards  agreed  to  pay  for  it,  the  court  would  have  implied  tliat  the 

considenitioii  was  executed  at  His  request, 

»  

(10)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v. 
VtMnm,  the  xnmrt  reversed  the  judgment  of  C.  B.  because  it  di<5 
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A  moral  obligation  is  a  good  consideration  for  a  promise  to 
)ay.  Hence  where  a  feme  covert,  having  an  estate  settled  to 
ler  separate  us6,  eave  a  bond  for  repayment  by  her  execu- 
tors, of  money  aavanced  at  her  request,  on  security  of  that 
bond,  to  her  son-in-law.  After  her  husband's  decease,  she 
wrote,  promising  that  her  executors  should  settle  the  bond. 
It  was  holden  that  assumpsit  would  lay  against  the  executors 
on  this  promise  of  the  testatrix^. 

If  a  person  is  under  a  moral  obligation  to  do  an  act,  and 
'  another  person  does  it  without  his  request,  a  subsequent  pro- 
mise to  pay  will  be  binding  ^  Therefore,  where  a  pauper 
was  suddenly  taken  ill,  and  an  apothecary  attended  her 
without  the  previous  request  of  the  overseers,  and  cured  her, 
and  afterwards  the  overseers  promised  payment,  it  was  holden 
good,  for  they  were  under  a  moral  obligation  to  provide  for 
the  poor  (11). 

e  Lee    v.    Mug^ferldge    aud  another,    f  Watsoo  t.  Turner,  Bull.  N.  P.  IQ9. 
5  Taunt.  36.  147.991. 


not. appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re- 
quest, of  the  defendant*  See  Pillans  v.  Mierop,  3  Bwrr.  1()7I. 
where  Wilmot  J.  is  reported  to  have  said,  that  the  case  of  Hayes  v. 
Warren  was  a  strange  and  absurd  case. 

(11)  I  cannot  forbear  transcribing  a  part  of  the  ingenious  re^ 
marks,  before  alluded  to,  on  this  and  the  following  case : — *^  The 
case  of  Watson  v.  Turner,  Bull.  N.  P.  1 47-  has  sometimes  been 
cited  in  support  of  what  has  been  supposed  to  he  the  general  prin- 
ciple laid  down  by  Lord  Mansfield,  (\nz.  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  ex[)res8  promise,)  because  in  that 
case  overseers  were  held  bound  by  a  mere  subsequent  prouiibe  to 
pay  an  apothecary^s  bill  for  care  taken  of  a  pauper ;  but  it  may  he 
observed,  that  this  was  adjudged  not  to  be  nndi^m  pactum^  for  the 
overseers  are  bound  to  provide  for  the  poor,  which  obligation  being 
a /eg'a/ obligation,  distinguishes  the  case.  Indeed,  in' Atkins  v. 
Sanwell,  2  East,  505,  that  distinction  does  not  seem  to  have  heen 
sufficiently  adverted  to,  for  Watson  v.  Turner  was  cited  to  shew 
that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assump- 
sit ;  and  though  the  court  denied  that  proposition,  yet  Lord  El- 
lenborough  observed,  that  the  promise  given  in  the  case  of  Watson 
V.  Turner,  made  all  the  difference  between  the  two  cases,  without 
alluding  to  another  distinction  which  might  have  been  taken,  viz. 
that  though  the  parish  officers  were  bound  by  law  in  Watson  v. 
Turner,  the  defendants  in  Atkins  \4.  Banwell,  were  not  so  bound, 
because  the  pauper  had  been  relieved  by  the  plaintiffs,  as  overseers 
of  another  parish,  though  belonging  to  the  parish  of  which  the  de- 
fendants were  overseers.'*     3  Bos.  &  Pul.-950,  251.     It  appears 
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But,  although  a  moral  obligation  is  a  good  consideration 
for  an  express  promise,  it  has  never  been  carried  further,  s6 
as  to  raise  an  implied  promise  in  law.  Hence  where  the  pa- 
rish officers  of  A.  laid  out  money  in  providing  medical  as- 
sistance and  other  necessaries  for  a  pauper «,  who  was  taken 
suddenly  ill  in  the  parish,  and  could  not  be  removed  in  con- 
sequence of  his  illness,  it  was  holden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B.^  in  which 
the  pauper  was  legally  settled,  to  reimburse  the  money  laid 
out  by  the  parish  of  A.,  although  the  parish  of  B.  had  notice; 
of  the  pauperis  illness. 

An  accident  happened  to  a*  driver  of  a  waggon,  belonging  to ' 
I.  S.,  in  the  parish  of  A.,  the  man  was  immediately  removed  to 
the  nearest  public-house,  which  was  in  the  parish  of  B.,  where 
the  plaintiff  attended  him  as  a  surgeon;  the  parish  officer  of  B. 
visited  (he  place,  and  did  not  discharge  the  plaintiff;  it  was 
holden  that  he  was  liable  to  pay  the  plaintiff  for  his  attend- 
ance; the  removal  being  bondJideK 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant',  who  has  met  with  an  acci- 
dent in  his  service. 

-  In  cases  where,  though  ^a  debt  or  duty  remains  uncan- 
celled, yet  the  liability  of  the  party  to  be  sued  is  suspended, 
either  by  the  intervention  of  a  rule  of  law,  or  the  provisions 
of  a  statute,  a  subsequent  express  promise  will  remove  the 
suspension  and  restore  the  liability  so  as  to  give  a  right  of 
action ;  for  it  is  in  the  power  of  any  party  to  wave  an  advan- 
tage which  the  law  gives  him  (12). 

^  Atkiot  T.  Banwell,  3  East,  so.'i.  i   Weuuall  ▼.  Adoey,  3  Bos.  &  Put. 

h  Lambv.  Bimce,  B.  R.Trin.  55 G.  3.         347. 
4  M.and  S. 


that  the  case  of  Watson  v.  Turner,  may  be  supported  on  strict  legal 
principles,  without  resorting  to  the  doctrine  of  moral  obligation,  of 
^hich  not  a  trace  can  be  found  in  the  older  cases.  The  defendants, 
being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
to  the  pauper,  which  it  was  the  duty  of  the  defendants  to  have  pro- 
vided ;  this  was  the  consideration,  and  the  subsequent  promise  by 
the  defendants  to  pay  for  such  assistance,  was  evidence  from  which 
it  might  be  inferred  that  the  consideration  was  performed  by  the 
plaintiff,  with  the  consent  of  the  defendants,  and  consequently  suf- 
ficient to  support  a  general  indebitatus  assumpsit  for  work  and  la- 
bour performed  by  the  plaintiff, ybr  the  defenoants,  at  their  special 
instance  and  requeit, 

(19)  Tbisxule,  expressed  in  the  language  of  Lord  Maasiieldyis 


«8  ASSUMPSIT. 

Henoe,  wheie  the  holder  ctf  a  bill  of  exch^ge^  had  failed 
ia  giviiig  due  notice  of  the  dishonour  ol*  the  bill  to  the 
drawer,  it  was  adjudged,  that  a  Bubsequent  promise  by  the 
drawer,  that  he  would  aee  the  bill  paM,  would  support  an 
aasuQipsit. 

In  like  manner  it  has  been  holden,  that  a  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations',  a  positive  and 
precise  promise"*  by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debf^,  and  a  promise  by  a  person  of  full  age  to 
pay  a  debt  contracted  durii^  his  infancy,  are  bindings  But 
a  promise  made,  after  taking  benefit  of  an  insolvent  act,  to  pay 
an  old  debt  by  inatalments,  wid^oui  specifying  the  amount  or 
time  o(  4>ayment,  wiU  not  raise  a  new  assumpsit  to  pay  the 
d^bt^  (13). 

Motion  to  set  aside  an  execution  against  die  goods  on  a 
Bote^  given  by  a  debtor  discharged  under  the  insolvent  act  of 
n  6.  3.'  c.  §3.  for  1201.  <100l  of  which  he  had  been  dis- 
charged from  by  the  act,  but  in  consideration  of  the  loan  of 
S(^  more,  he  md  given  a  note  for  the  whole)  and  to  restore 
the  goods  taken  unoer  the  fieri  facias :  Lord  Mansfield,  C  J^ 
after  the  case  had  been  considered,  said,  that  there  was  a 
difierenoe  betwem  the  case,  where  the  debt  was  destroyed, 
and  where  it  remains,  but  the  remedy  only  taken  away  by 
the  statute :  in  cases  on  the  statute  of  limitations,  there  is  not 
lequived  any  consideration  for  reviving  the  promise :  nor  is 
there  in  this  case,  except  ihe  conscientious  obligation,  which 
is  a  good  considemtion.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.    Buller  J.  mentioned  a 

1c  Hopes  ▼.  Alder,  6  East,  i6.  n.  Ro-  b  Truemao  ▼.  FeBtoii,Cowp.  544. 

gen  V.    Stevens,    8    T.   R.   713.  o  Southerton  v.  Whitlock,  1  Six.  Q90. 

Luiidie  ▼.  Robertson,  7  East,  931*  Per  Raymond  C.  J. 

Haddock  ▼.  Bury,  Middx.  Sittings,  p  Mncklow  w.  St.  George,  4  Taaoi. 

T.  3  G.  9.  per  Raymond,  C.  J.  S.  P.  61 3. 

1  Hyleing  ▼.  Hastiogs,    Lord  Rayv.  q  Best  r.  Barber,  B.  R.  M.98  G.3. 

389.  MSS.    Doug.  101.  n.    See  Wilsop 

mSee  Lynbuy  r.  Weightman,  5  Esp.  .v.  Kemp,  B.  R.  H.  55  G.  3.  that 

N.P.  C.  196.  party  t^nnot  be  arrested' on  fresh 

promise. 


the  same  as  the  former,  viz«  that  a  moral  obligation  ia  a  good  coaair 
deratioD  for  an  express  promise. 

(13)  In  cases  of  this  kind  some  eminent  pleaders  not  only  de- 
clare for  the  original  cause  of  action,  bnt  tliey  also  insert  in  the 
declaration  a  count  on  the  subsequent  promise,  the  consideration 
for  which  they  state  to  be  the  debt  vemaiiiing  unpaid. 
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ease   of   this  nature  before  Lord  Hardwick^,   chancdlorp 
1  Atk.  255.  (14).     Rule  dischaiged. 

A  subsequent  promise  will  not  operate  so  as  to  tevire  a 
totd  security'. 

If  the  subsequent  promise  be'conditional',  it  is  incumbent 
on  the  plaintiff  to  shew  the  condition  performed :  as  if  a 
bankrupt  after  obtaining  his  certificate,  promise  to  pay  a 
prior  debt  when  he  is  able,  the  plaintiff  must  prove  the  ability 
of  the  defendant  to  pay  at  the  time  of  the  action  brought  on 
the  subsequent  promise. 

The  Agreement  must  he  legal. — ^HaFiag,  in  the  preceding 
pages,  attempted  to  explain  die  nature  of  the  considerar 
tion,  I  shall  proceed  to  the  examination  of  another  gene- 
ral principle  relative  to  the  agreement,  namely,  that  in  order 
to  maifitein  ui  assumpsit,  the  f^^reement  most  be  Ic^l ; 
that  is, 

Ist  It  must  not  contravene  any  rule  of  the  common  lai^, 
the  express  provisions  of  any  statute^  or  tbe  general  policy 
of  the  law. 

It  has  been  observed  that  the  two  esaential  parts  m  every 
parol  agreement,  are  tbe  consideration  and  the  promise.  Lf 
either  of  tiiese  be  illegal^  or  if  part  of  tiie  entire  consideration 
be  illegal,  or  if  the  promise  be  te  do  two  ox  more  acts,  one 
of  which  is  illegal',  an  action  cannot  be  maintained  for 
a  breach  of  the  agreement 

Hence  where  ttieconnderatton  was,  that  the  phuntiff  woald 

r  CodLshott  v,  Beiinett,  s  T.  R.  763.  t  FethentoM  and  Hateyai,  8  Jjtom. 

p  Besford  ir.  Saundert,  8  H.  B1.  1 16.  039. 

per  Gould  and  Heath  Js.  dissent,  n  Cro.  Jac.  ]03. 

Lord  LoQgHborougl),  C.  J.  x  T.  Jones,  94. 


(M)  A.  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  was  a  cessio  banorum.  He  came  to  England,  and  having  pro- 
cured an  appointment  as  governor  of  a  settlement  abroad,  belong- 
ing to  the  African  Company,  applied  to  the  petitioner  to  be  his  se- 
curity to  the  company,  ai;id  advance  hhn  a  sum  of  money*  who 
agreed  to  it,  provided  A.  would  gWe  hira  a  bond  compriting  the 
remainder  of  an  old  debt  due  before  the  cesdo  bononuHf  as  well  as 
the  further  sum  advanced,  which  was  done  accocdingly.  A*  be- 
comes a  bankrupt,  and  the  commissioners  doubting  whether  the 
petitioner  ought  to  be  admitted  a  creditor  for  the  whole  money,  he 
made  an  application  to  the  chancellor  for  that  purpose :  Lord 
Hardwicke,  chancellor,  was  of  opinion,  that  he  was  entitled  to  be 
admitted  a  creditor  for  the  whole  money  upon  his  bond.  Ex  parte 
Button^  1  Atk.  855. 
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procure  the.  defendant  to  be  presented  and  instituted  to  a 
chapel  y,  which  was  a  donative  in  the  king's  gift,  it  was  ad- 
judged illegal,  on  the  ground  of  its  being  simony^  and  there- 
fore incapable  of  supporting  an  assumpsit.  So  where  de- 
fendant*, an  under-sheriff,  having  seized  the  goods  of  J,  S. 
under  an  elegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorise  some  person  to  re- 
ceive the  goods,  promised  to  procure  the  goods  to  be  found 
by  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised ;  the  court  were  of  opinion  that  the  promise  was  ille- 
gal :  1.  Because  the  seizing  the  goods  under  the  first  elegit 
•was  ill,  for  want  of  an  inquisition,  and  it  differed  from  a  Ji, 
fa.  so  that  the  defendant  was  a  trespasser  ub  irdtioy  and  this 
promise  was  to  make  good  his  own  wrong:  2.  It  was  the 
duty  of  the  sheriff  to  return  the  jury,  who  ought  to  be  impai;- 
tial ;  but  this  promise  bound  him  contrary  to  the  duty  ot  his 
office ;  and  altnough  one  part  of  the  promise  was  legal,  yet 
that  depending  on  the  illegal  part  vitiated  the  whole. 

So  where  a  person  promised  to  indemnify  a  gaoler*,  if  he 
would  permit  a  prisoner  to  escape  out  of  execution ;  it  was 
adjudged,  that  an  action  could  not  be  maintained  for  a 
breach  of  the  promise ;  because  the  consideration,  namely, 
the  suffering  a  prisoner  in  execution  to  escape,  was  against 
law. 

By  Stat.  24  O.  2.  c.  40.  (passed  for  the  .purpose  of  restrain- 
ing the  retailing  of  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drim^ing  of  Uiose  liquors  by  the 
lower  class  of  the  community)  s.  12.  it  is  enacted  ''  that  no 
person  shall  maintain  any  action  for  any  debt  or  demand, 
for  any  spirituous  liquors,  unless  such  debt  has  been  bund 
fide  contracted  at  one  time,  to  the  amount  of  20s.  or  up- 
wards ;  nor  shall  any  item  in  any  accohnt  for  distilled  spi- 
**  rituous  liquors  be  allowed,  where  the  liquors  delivered  at 
**  one  time,  and  mentioned  ii\  such  item,  shall  riot  amount  to 
**  20s.  at  the  least,  without  fraud ;  and  where  no  part  of  the 
"  liquors  sold  or  delivered  shall  have  been  returned  or  agreed 
"  to  be  returned  directly  or  indirectly." 

In  an  action  for  use  and  occupation  of  part  of  a  house, 
and  for  goods  sold  and  delivered^,  it  appeared  that  the 
plaintiff  was  a  liquor-merchant,  and  the  defendant  took 
one  side  of  a  house  belonging  to  him,  the  other  side  being 

y  Mackailer  t.  Todderick,  Cro.  Car.  alito  Sberley  v.  Packer,  i  Roll.  R. 

337.  353.  36 1.  3Ii).  to  the  same  effect. 

z  Morris  t.  Chapman,  T.  Joues,  34.  b  Jackson  v.  Attril^,  Peake^s  N.  P.  C. 

Carter,  9s3.S.  C  i«0. 
a  Martia  v.  niitbnuuii  Yelr.  197.  See 
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occupied  by  one  Eaton,  who  sold  liquors  on  the  account  of 
the  plaintiff.  The  defendant  kept  an  eating-house,  and  the 
liquors  ccHisumed  by  the  customers  there  were  had  from 
Eaton  as  they  were  wanted.  Many  of  the  items  in  the  bill 
for  liquors  were  under  20s.  It  was  objected,  that  the  plain- 
tiff could  not  recover  for  those  items;  but  Lord  Kenyon 
thought  this  case  did  not  fall  within  the  mischiefs  intended 
to  be  remedied  by  this  statute,  the  intent  of  which  was  to 
prohibit  the  sale  of  such  small  quantities  to  the  consumer. 
This  was  done  for.  the  purpose  of  preventing  the  pernicious 
effects  of  dram  drinking,  which  had  been  found  extremely 
injurious  to  the  lower  orders  of  society.  In  the  present 
case  the  liquors  w  ere  not  sold  to  the  defendant  for  his  own 
consumption,  but  for  the  use  of  the  guests  resorting  to  his 
house  in  the  way  of  his  trade,  and  therefore  not  within  the 
statute. . 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared 
that  the  defendant  had  run  up  a  score  for  grog,  beer,  and 
herrings,  consumed  by  him  at  a  public-house  Kept  by  the 
plaintifi*.  It  was  objected,  that  the  demand  for  the  grog 
could  not  be  sustained,  beino;  illegal  within  the  preceding 
statute.  Thomson  B.  was  of  this  opinion,  observing,  how- 
e>''er,  that  the  statute  was  confined  to  spirituous  liquors.  The 
plaintiff  recovered  for  the  residue  of  his  demand*. 

An  action  was  brought  to  recover  the  price  of  a  quantity 
of  bricks  sold  by  the  plaintiff,  a  brick-maker*,  to  the  defen- 
dant It  appeared  that  the  bricks  had  been  selected  by  the 
defendant,  but  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  t!ie  stat.  17  G.  3.  c.  42.  requires.  It 
was  holden,  that  th^  plaintiff  could  not  recover;  the  po- 
licy of  the  statute  being  to  protect  the  purchaser  of  this 
article  against  the  fraud  of  the  seller.  N.  It  did  not  appear, 
that  the  defendant  bought  the  bricks  knowing  them  to  be 
under  size. 

A  promise  not  to  use  a  trade  in  a  particular  place  is 
legal*.  So  a  contract  entered  into  by  a  practising  attorney  ^ 
that  he  would  relinquish  and  make  over  to  B.  and  G.  two 
other  attornies,  his  business  as  an  attorney,  as  far  as  respect- 
ed his  practice  in  the  profession  within  London,  and  150 


€  Gilpin  ▼.  Rendie,  Devonshire  Lent  rifjuors.     Per  Lord   Ellcnborou^U, 

Am.  1309.  IMS.  See  Spencer  T  Sinitli,  C.J.    Cut  see  Scott    v.    Cailimoie, 

3  Camp.  N.  P.  C.  9.  that  this  itat.  3  Taunt.  2s6.  ao4  post, 

does  not  extend  to  a  securit)',  e.  ^.  a  d  Law  v.  Hudson,  1 1  East,  300. 

biU  of  exchange  jni^en  inpayment  e  Hrond  v.  JoUyfe,Cro.  Jac.596. 

Iff  small  quantitiea  of   spirituous  f  Euiini*.  Guy,  4£ast*s  R.  i(|(/. 
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miles  from  thence,  and  all  his  business  as  agent  for  any  at- 
tomey,  and  that  he  would  recommend  his  clients  and  per- 
mit B.  and  6.  to  use  his  name  in  the  business,  has  been  hoi- 
den  valid. 

Of  Agreements  contrary  to  public  Po/icy.— -The  defendant, 
'    '  in  consideration   that   the  plaintiff,  who  was    master-ioiner 

/  '  y  in  one  of  his  Majesty's  dock-yards,  would  procure  hmiself 

' '  ■  ^  '  to  be  superannuated,  undertook,  in  case  he,  defendant, 
should  succeed  the  plaintiff  as  master-joiner,  to  allow  him 
the  extra  pay  from  the  yard-books  ^.  This  agreement,  having 
been  made  without  the  knowledge  of  the  navy  board,  to 
whom  the  appointment  belonged,  was  holden  void,  on  the 
ground  that  it  was  contrary  to  public  policy.  So  where  A. 
through  the  interest  of  B.  was  appointed  to  the  office  of 
customer  of  Carlisle**,  having  previously  signed  an  agree- 
ment that  his  name  was  made  use  of  in  trust  for  B.,  and  that 
he  would  appoint  such  deputies  as  B.  should  nominate,  and 
would  empower  B.  to  receive  the  fees  of  the  office  to  his 
own  use;  this  agreement  was  holden  void,  first,  as  being 
against  the  principles  of  the  common  law,  inasmuch  as  the 
public  was  abused  and  the  king  deceived :  and  secondly, 
because  the  agreement  was  in  violation  of  the  statutes,  (13 
R.  2.  c.  2.  and  5  &  6  Edw.  6.  c.  16\)  (15)  which  were  made 
to  guard  against  evils  of  this  nature.  On  the  same  ground 
it  was  holden^  that  upon  an  agreement  for  the  sale  (oy  the 
owner)  of  the  command  of  a  ship  in  the  service  of  the  East 
India  Company  ^  made  without  the  knowledge  and  against 
the  bye  laws  ^  the  company,  an^  action  could  not  be  maiii<- 
tained. 

.  ^   ;  A  promise  was  made  by  the  defendant",  a  friend  of  a 

bankrupt,  when  he  was   on  his  last  examination,  that  in 

-^  consideration  that  the  assignees  and  commissioners  would 

forbear  to  examine  the  bsaikrupt,  concerning  certain  sums  of 
money  with  which  he  was  charged,  that  he,  defendant,  would 

^  P»r9on»T.  TbompsoD,  1  H.  B1.  3Sft-        S  T.  R.  19.    See  Stackpok  r.  Earle, 

b  Garforth  v.  Fearoii,  1  H.  Bl.  397.  9  Will.  i33.  8.  P. 

i   BInchford  and  another  ▼.  Preston,      k  Nerot  r.  Wallace,  a  T.  R.  17. 


(15)  Tbii»  statute  of  Edw.  6.  prohibits  the  sale  of  Certain  offices, 
which  are  specified  in  the  second  section.  With  respect  to  offices 
tinder  government  not  mentioned  in  this  statute.  It  has  been  de^ 
cided,  that  they  cannot  he  sold.  But  there  are  some  offices  which 
may  he  the  object  of  sale,  if  the  sale  takes  place  uuder  the  autho- 
rity and  with  the  consent  of  those  who  have  the  power  of  appoint* 
ment,  as  commissions  in  the  army,  &<:•  Per  Ikenyon  C.  J,  and 
Lawrence  J.     8  T.  R.  92*  1'4. 
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■ 

pay  those  aliins;  the  consideration  was  holden  void  being 
contraiy  to  the  policy  of  the  bankrupt  laws. 

An  agreement  by  the  payee  of  a  bill  of  exchange  to  dis-  .  \_/ 
charge  a  person  liable  upon  it*,  in  consideration  that  the  *^^         '^  , 
latter  would  not  more  the  court  of  Kings  Bench  against*  /     v    '  *^*' 
him  (the  payee)  ^  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers",  in  the  county  of  Lancaster,  find-  ^  -> 
ing  that  losses  to  a  considerable  amount  had  been  incurred  ^^^ 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  for  a  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  of  any  person,  who 
Would  not  consent  that  they  should  be  retained  for  a  general 
balance  that  might  happen  to  be  due  to  them.  This  agree- 
ment came  to  the  knowledge  of  J.  S.  who  afterwards  sent  a 
quantity  of  goods  to  A.  one  of  these  bleachers,  for  the  pur-» 
pose  of  being  bleached.  J.  S.  became  a  bankrupt  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted 
that  he  had  a  lien  on  the  goods  for  what  remained  dile  to 
him  for  his  work  and  labour  upon  other  works  delivered  to 
the  bankrupt  before  the  bankruptcy.  It  was  contended  on 
the  part  ot  the  assignees,  that  the  object  of  the  agreement  ^"  . 
was  to  create  a  lien  in  cases  where  none  existea  before;  -'  //.  v 
and  though  an  individual  might  impose  such  terms  on  his 
custcNOiers,  yet  it  was  not  competent  to  a  class  of  men  to 
do  it;  and  that  it  was  against  public  policy  to  permit  com- 
binaftions  of  this  sort  to  avail.  But  the  court  were  of  opi- 
nion, that  as  the  convenience  of  commerce  and  natural 
justice  were  on  fiie  side  of  liens,  this  agreement  was  legal,  • 
its  object  being  merely  to  inforce  that  which  the  law  con- 
considered  as  equitable;  more  especially  as  it  was  made  by 
persons  who  had  an  option  either  to  work  for  this  or  that 
person  as  they  chose. 

2dly.  The  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  illegal  transaction. 

Hence,  where  an  agreement  was  made  between  two  par-     / 
ties",  subjects  of  this  countiy,  for  the  sale  and  delivery  of     .       v 

foods  in  Guernsey,  for  the  purpose  of  being  smuggled  into  '^    -  •. 
England;  it  was  holden,  that  the  vendor  could  not  main-     ';. 
tain  an  action  for  the  value  of  the  goods.  "And  in  a  subse-  *  '        r  '  -  f 
quent  case,  it  was  decided**,  that  the  circumstance  of  the 

I  Pool V. Sou sfield,  1  Camp.  N.P.C.5S.    n  Bi?^  v.  Lawrence,  3  T.  R.  454. 
m  Kirkmaa  r.  Shawoross,  6.  T.  R.  14.     o  Clagas  ▼.  Peualuoa,  4  T.  K.  4<>7. 
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vendor  being  an  inhabitant  of  Guernsey  would  not  vary  the 
,case,  for  he  was  still  a  subject  of  this  countiy  (10). 

So  where  the  vendor  was  concerned  in  giving,  assistance 
k>  the  vendee  to  smuggle  the  goods i^,  by  packing  therh  in 
the  manner  most  suitable  for,  ,and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident 
abroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  holden,  that  the  vendor  could  not  re- 
sort to  the  laws  of  this  country  to  give  effect  to  his  agree- 
ment. But  the  mere  knowledge  of  the  vendor**,  that  the 
goods  were  purchased  for  the  purpose  of  being  smuggled,  is 
not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  goods,  if  the  vendor  was  a  foreigner  resident 
abroad,  and  the  sale  and  delivery  was  completed  abroad.  So 
a  person  who  sells  goods  knowing  that  the  purchaser  intends 
to  apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to 
recover  the  price  if  he  yields  no  other  aid  to  the  illegal  trans- 
action than  selling  the  goods,  and  obtaining  permits  for  their 
driivery  to  the  agent  of  the  purchaser'.  But  where  the 
plaintiff,  a  druggist,  after  the  42  G.  3.  c.  38,  but  before  the 
51  G.  3.  c.  87.,  sold  and  delivered  drugs  to  the  defendant,  a 
brewer,  knuwitfi;  that  they  were  to  be  used  in  the  brewery: 
it  was  holden*,  that  lie  could  not  recover  the  price  of  them. 

By  the  statute  6  G.  1.  c.  18.  s.  12,  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c,  at  sea,  or  going  to  sea, 
made  by  any  corporation  (other  than  the  two  corporations 
therein  mentioned}  or  by  persons  acting  in  partnership,  shall 
be  void. 

A.  and  B.^  agreed  to  become  partners  as  underwriters  of 
policies  for  the  assurance  of  ships  at  sea,  in  the  profits  as 
well  as  losses  arising  therefrom,  but  that  tlie  name  of  A.  only 
should  be  used  in  the  subscription  of  such  policies.  In 
pursuance  of  that  agreement,  policies  were  underwritten, 
ajid  the  premiums  received  by  B.  An  action  having  been 
brought  by  A.  to  recover  his  moiety  of  the  premiums,  it 
was  holden  that  it  would  not  lie;    for  the  plaintiff's  claim 

l»  Waymell  v.  Read  ami  anotluT,  sT.  r  Ho<l«rton  v.  Temple,  5  Taunt.  I8i. 

K.  599.  cited  by  Keiiyon,  C  J.  V«u-  8  I^n^ton  v.  Hughes,  1  Mau.  &  Sel. 

«ly«k  r.  Hvwitt,  1  Euft'fiR.  99.  sq.j. 

q  Hoiiiian  v.  Joliiibon,Towp.  941.  i  Buuthr.  Hodgsbu,  6  T.  R.403. 


(Mijr  *'  A  man  may  be  born  out  of  the  realm,  viz.  of  England,  as 
in  Irelaricl,  Jersey,  and  Guernsey,  &c.  and  yet  as  he  is  not  born  out 
of  tlie  ligcance  of  the  kin^>  he  is  not  an  alien.^*     1  Inst.^  199.  h. 
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arose  out  of  a  transaction  which  was  illegal,  and  therefore 
the  court  would  not  give  effect  to  it. 

So  where  A.  and  B.  were  engaged  in  a  partnership  of  the 
same  description  with  that  mentioned  in  the  preceding  case, 
and  A*  paid  the  whole  of  the  losses;  it  was  holden,  that  A*. 
could  not  maintain  an  action  against  B.  to  recover  a  share  of 
the  money  that  had  been  so  paid. 

In  like  manner  it  has  been  holden,  that  in  a  case  of  this 
kind,  the  underwriters  cannot  maintain  any  action  against 
the  assured  for  the  recovery  of  the  premiums \ 

Where  one  of  two  partners  had  been  compelled  to  pay 
the  whole  of  a  loss^,  and  the  other  partner  had  paid  his 
moiety  of  the  loss  into  the  hands  of  a  broker;  it  was  holden, 
that  this  moiety  could  not  be  recovered  from  the  broker  by 
the  partner,  who  had  paid  the  whole  loss  (17). 

If  an  officer  perntit  a  prisoner  to  go  at  large*,  in  conse-* 
queuce  of  which  he  {the  officer)  is  obliged  to  pay  the  cre- 
ditor; the  officer  cannot  maintain  an  action  for  money  paid 
against  the  debtor;  for  he  cannot  raise  a  cause  of  action  by 
the  payment  of  money  for  another,  on  account  of  his  own 
breach  of  duty  (IS). 

Of  fraudulent  Agreements.'-^dly.    The  agreement  must 

«  Mitchell  T.  Cockburne,  3  H  Bl.  379.  stated  this  case  to  the  judges.of  the 

Aubert  ▼.  Maze,  9  Bos.  and  Pul.  37 1 .  King^s  Bench,  who  concurred  in  the 

X  Brtinton  v.  Taddy,  1  Taonton^s  R.6.  same  opinion. 

y  Sullivan  ▼.  GreaTCs,  ParkV  Ins.  8.  1  Vitcher  v.  Baiky,  8  East,  17 1. 
Per   Kenyou,  C.  J.  vho  afterwards 


(17)  The  defendant,  being  a  broker,  effected  an  insurance  for 
the  plaintiff,  a  British  subject,  on  goods  from.  Ostend  to  the  East 
Indies,  on  board  an  Imperiat  ship,  which  insurance  was  illegal  by 
7  G.  1.  Stat.  I.e.  21.  s. .<2.  The  ship  having  been  lost,  the under^ 
writers  paid  the  amount  of  the  insurance  to  the  defendant,  who, 
without  any  intimation  from  them  to  retain  the  money,  refused  to 
pay  it  over  to  the  plaintiff.  An  action  for  money  had  and  received 
having  been  brought,  it  was  holden,  that  t!ie  defendant  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  and  tlie  plaintiff 
recovered.     Tenant  v.  Elliott,  1  Bos.  and  PuK  3. 

(18)  But  where  an  officer  discharged  a.prisoner^  arrested  on 
mesne  process^  on  payment  of  the  sum  sworii  to  and  costs,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  holden, 
by  Bailer  J.  that  as  the  officer  had  not  been  guilty  of  any  impro* 
per  conduct,  and  as  he  was  by  law  compellable  to  pay  the  tvhoU 
debt,  he  was  entitled  to  recover  against  the  defendant  for  so  much 
money  paid  to  his  use,  Cordron  v.  Lord  Masserene,  Peake'« 
N.  P.  C.  143. 

F 
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be  fair  and  honest,  and  not  entered  into  for  a  fraudulent 
purpose;  for  fraudulent  contracts  are  considered  in  the 
same  light  as  illegal  contracts,  and  consequently  an  action 
cannot  be  maintained  fqr  the  Breach  of  them. 

The  defendants*  being  indebted  to  the  plaintiffs  and 
other  creditors,  and  being  insolvent,  assigned  all  their  ef- 
fects in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to 
which  all  the  creditors  consented,  and  signed  the  deed  of 
trust,  except  the  plaintiffs,  Avho  refused  to  sign  and. to  take 
aay  composition,  unless  the  defendants  would  give  them  a 
note  for  the  remaining  9s,  in  the  pound;  the  defendants  ac- 
cordingly gave  a  note  to  that  amount,  whereupon  the  plain- 
tiffs signed  the  deed.  It  appeared,  that  if  the  plaintifis  had 
not  signed,  the  rest  of  the  creditors  would  not  have  signed 
the  deed.  An  action  having  been  brought  on  the  note,  a 
vertlict  was  found  for  the  defendants;  on  an  application 
made  to  the  court  for  a  new  trial,  it  was  refused;  Lord  Ken- 
yon,  C.  J.  observing,  that  the  foundation  of  his  opinion  was, 
that  the  temptation  to  give  this  note  was  a  fraud  on  the  cre- 
ditors who  were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition. The  note  preceded  the  execution  of  the  deed;  all 
the  creditors  being  assembled  for  the  purpose  of  arranging 
the  defendants'  af!'airs,  they  all  undertook  and  mutually  con- 
tracted with  each  other,  that  the  defendants  should  be  dis- 
charged from  their  debts  alter  the  execution  of  the  deed. 
Then  the  plaintiflB,  in  fraud  of  that  engagement,  entered 
into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation,  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed,  and  to  relinquish  a  part 
of  their  demands.     , 

The  same  principle  was  established  in  Jackson  v.  Lomas, 
4  T.  R.  1^6. 

So  where  A.  having  given  B.  a  sum  of  money  for  goods  in 
advancement  of  C.  ^,  a  secret  agreement,  between  B.  and  C. 
that  C.  should  pay  B.  a  further  sum  for  the  goods,  washolden 
to  be  void,  on  the  ground  that  it  was  a  fraud  upon  A. 

-  So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
insolvent*,  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  six  instalments,  the  second,  third,  and  fourth 
of  which  were  to  be  guai-anteed  by  collateral  security,  and 

a  Cockshott  ▼.  Bennett,  s  T.  R.  763.  b  Jackson  v.  Dnchaii«,  3  T.  R.  551. 

rf  cofifnizetl  by  Lord  Ktlenboron^h  in  c  Leicester  v,  Rom,  4  Easfs  R.  378. 

Ntciuraan  v.  Magnus,  11  East,  304.  recoj^oizeflby  LordEldon,  C.  inexp. 

Sec  Mirkllctou  v.  Ld.  Onslow,  1  P.  Sadler  and  anr.  L.  I.  H.  Apr.  11-09. 
Wins.  76s. 
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the  Mth  and  sixth  were  to  remain  on  the.  single  security  of 
the  insolvent;  several  of  the  creditors  refused  to  sign,  unless 
the  plaintifis  did:  in  order  to  induce  the  piaintifi's  to  sign 
the  deed,  tlie  defendant,  at  the  instance  of  the  insolvent, 
agreed  that  he  (the  defendant)  would  procure  the  plaintiifs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintiifs  signed  the  trust  deed^ 
stnd  the  other  creditors,  who  had  before  refused^  signed  also, 
but  without  any  knowledge  of  the  agreement  between  the 
plaintiffs  and  defendant:  Uk  action  hsiving  been  brought  (tor 
the  non-performance  of  this  agreement,  it  was  holden  to  be 
a  void  agreement,  on  the  ground  that  it  was  a  fraud  against 
the  other  creditors;  and  although,  in  this  case,  the  stipu- 
lation by  tlve  plaintiffs  was  for  a  further  security,  and  not  for 
more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought 
would  produce  him  money  more  certainly,  or  for  a  larger 
sum  than  he  had  agreed  to  take  in  common  with  the  other 
creditors;  that  it  was  equally  a  fraud  upon  the  other  credi- 
tors to  stipulate  for  either. 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  wili 
give  a  sanction  and  encouragement  to  immorality,  an  action 
cannot  be  maintained  for  the  violation  of  it  I'his  position 
is  founded  on  the  maxim,  ex  turpi  causa  non  oritur  actio,  or 
in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging '',  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution,  and  with  a  knowledge  on  the  part 
of  the  plaintiff  of  that  fact,  it  was  holden,  that  the  action 
was  not  maintainable®.  So  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging^,  and  it  appear** 
ed  in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff  who  had 
kept  a  house  of  bad  fame,  and  who,  besides  what  she  re^ 
ceived  for  the  board  and  lodging  of  the  unfortunate  women 
in  her  house,  partook  of  the  profits  of  their  prostitution; 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  such  a  demand 
could  not  be  heard  in  a  court  of  justice.  On  the  same  prin- 
ciple it  was  holden,  that  an  assumpsit  would  not  lie  to  re- 
cover the  value  of  prints  of  an  immoral  or  libellous  tendency, 

d  Crisp  y.  Cliurchill,  C.  B.  E.  34  G.  3.  t  Howard  v.  Hodj^cs,  Middx.  Sittings, 

Per  Eyre,  C.J.  B.  R.  before  Lord  Kenyon,  Ch.  J» 

c  Girarday  v.  Richardsoo^  i   Eep.  N.  s  Dec.  179^. 
P.  C.  13.  S.  P.  per  Keiiyou,  C.  J. 
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which  had  bceti  sold  and  delivered  by  the  plaintiff  to  the 
defendant <•  But  in  an  action  to  recover  the  amount  of  a  bill 
delivered  for  washing  done  by  the  wife  of  the  plaintifl'*, 
where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and  that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentleman's  night-caps,  wnich  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  plaintiff  was  acquainted;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  li- 
nen could  not  affect  the  contract,  and  that  the  plaintiff  was 
entitled  to  recover. 

The  same  doctrine  was  laid  down  by  Lord  EUenborough, 
in  Bowry  v.  Bennet,  1  Camp.  N.  P.  C.  348.  where  an  action 
was  brought  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The  C.J, 
said,  that  the  mere  circumstance  of  the  defendant  being 
a  prostitute  within  the  knowledge  of  the  plaintiff,  would  not 
render  the  contract  illegal.  In  order  to  defeat  the  action,  it 
must  be  shewn  that  the  plaintiff  expected  to  be  paid  out  of 
the  profits  of  the  defendant's  prostitution,  and  that  he  had 
sold  her  the  clothes  in  order  to  carry  it  on. 


II.  Of  the  General  Indebiiatns  Assumpsit. 

Having  premised  that  the  rules  laid  down  in  the  preced- 
ing section,  govern  the  action  of  assumpsit  in  both  its 
forms,  that  is,  whether  the  plaintiff  sets  forth  the  agree- 
ment, for  the  breach  of  which  he  complains,  specially,  and 
declares,  as  it  is  technically  termed,  on  a  special  assumpsit; 
or  whether,  the  nature  of  his  case  permitting  it,  he  adopts 
the  general  form  of  an  indebitatus  assumpsit,  I  shall  proceed 
to  an  explanation  of  the  latter  form. 

General  Indebitatus  Assumpsit.-^The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 
fendant not  being  permitted  in  this  form  of  action  to  wage 
his  law  (19).    It  may  be  considered  as  a  general  rule,  that 

g  Per  Lawrence  J.  Sittings  Hil.  43  G.    h  Lloyd  t.  Jobnson,   I  Bos.  and  Pul« 
3.  B.  R.4ERp.  N.  P.  C.97.  340. 

(19)  See  Slade*8  case,  4  Co.  91—95  b.  and  the  judicious  remarks 
of  Professor  Wooddeson,  in  the  third  volume  of  his  Systematical 
View  of  the  Laws  of.England,  p.  ids,  n.  c. 
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tn  indebitatus  assumpsit  will  not  lie  in  any  case,  but  where 
debt  will  lie*  (20).  It  is  observable,  however,  that  the  re- 
medy by  action  of  debt  is  more  extensive  than  the  remedy 
by  indebitatus  assumpsit ;  for  debt  may  be  brought  on  a  re- 
cord or  specialty,  whereas  the  indebitatus  assumpsit  is  con- 
fined to  parol  agreements.  Hence,  although  the  form  of  the 
generniindebuatus  assumpsit  is  very  concise,  yet  it  is  essen- 
tially necessary  to  state  in  the  declaration  for  what  cause  the 
debt  or  duty  became  due,  in  order  that  it  may  appear  to  the 
court  to  be  matter  whereon  an  assumpsit  may  be  founded ; 
and  an  omission  in  this  respect  may  be  taken  advantage  of 
by  writ  of  error ^,  or  in  arrest  of  judgment,  after  verdict*. 
But  it  is  not  necessary  in  this  form  of  action  to  state  the 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 
to  the  plaintitf  for  work  and  labour"* ;  for  the  agistment"  of 
cattle  in  the  plaintitl  *s  ground ;  for  a  premium^  upon  a  po- 
licy of  assurance  upon  such'a  ship ;  upon  an  account  stated? 
(21) ;  on  a  foreign  judfifment**,  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded ;  or  for  money  had 
and  received',  without  stating  tor  what  cause  the  money  was 
had  and  received. 

The  counts  in  indebitatus  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  lent  and  advanced,  money 
paid,  laid  out,  and  expended,  money  had  and  received,  and 
on  an  account  stated,  being  in  most  frequent  use,  are  called 
the  general  or  common  counts,  and  all  or  some  of  them  are 
usually  added  to  every  special  assumpsit,  where  the  circum- 
stances of  the  case  require  it;  the  advantage  of  which  is  this, 
^that  if  the  plaintilf  fails  in  proving  the  special  count,  he  may 
resort  to  evidence  applicable  to  the  common  counts*,  unless 
the  special  contract  remains  open,  still  subsisting,  and  in 
force,  in  which  case  the  plaintiff  is  precluded  from  recovering 
on  the  common  counts*. 


i  Hard^scase,  Salic.  S3. 
k  Cro.  Jac.  806,  2t>7. 
1    FoBter  V.  Smith,  Cro.  Car.  31. 
n  Hibbert  v.  Courthope,  Carth.  276. 
n  Gardiner  v.  Belli ughain,  Hub.  5. 
o  Fowk  y.  Pinsacke,  2  Lev.  153. 
p  Homes  ▼  Navill,  Cro.  Car.  ii6. 
q  Plaiatow  r.  Van  Uxero»  Cam.  Scacc. 
.  T.  18  Geo.  3.  Doug.  5.  n. 


r  Rabies  T.  Sikea,  B.  R.  M.  98  Car.  9. 

8  Payue  ▼.  Bacumb,  Uou{;.65J. 

t  Hulte  V.  HeigUtDtan,  3  Easfg  R.  147. 
recognising  Westou  v.  Dowues, 
Doug.  33.  Sec  also  postf  under  ittde- 
bitatut  atBumpsity  for  uiuiiey  bad  and 
received,  Art.  11.  aod  Cooke  v. 
M  uustone,  1  Bos.  and  Pul.  N .  K .  35  j . 


(20)  The  authority  of  this  rule  was  questioned  by  Lord  Mans- 
field, C.  J.  in  jVloses  v.  Macferlan,  2  Burr,  foOe. 

(21|  In  an  action  of  indebitatus  assumpsit 9   upon  an  account 
rtated,  it  is  not  necessary  to  prove  the  items  of  the  account,  bu' 
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In  addition  to  the  causes  of  action  already  enumerated,  it 
has  been  holden,  that  an  indebitatus  assumpsit  will  lie,  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight- 
hood, to  the  gentlemen  ushers  and  daily  waiter  to  the  king' ; 
for  fees  due  to  an  usher  of  the  black  rod* ;  for  a  reasonable 
and  customarv  fine  due  to  the  heir  of  the  lord  from  a  copy- 
holder upon  the  death  of  thle  lord  ^ ;  for  freight  * ;  for  money 
due  by  the  custom  of  London  for  scavage* ;  for  tolls**;  for  a 
penalty  due  by  the  ordinances  of  a  company  for  not  serving 
the  oHice  of  steward  according  to  a  bye-law  ^ ;  and,  lastly, 
indebitatus  assumpsit  will  lie  on  a  foreign  judgment '^^ 

But  an  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  ex- 
change, by  the  payee  against  the  acceptor*,  because  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 
another,  namely,  the  debt  of  the  drawer;  nor  will  it  lie  for  a 
wager',  because  a  real  consideration  is  wanting,  and  debt  will 
not  lie  for  a  wager. 

It  will  be  proper  to  remark  here  th  Jt  an  indebitatus  assump- 
sit will  not  lie  on  a  special  agreement «  until  the  terms  of  it  are 
performed,  but  when  that  is  done,  it  raises  a  duty,  for  which 
a  genevdT  indebitatus  assumpsit  will  lie. 

In  cases  of  this  kind,  i.  e.  where  the  terms  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  a  general  2«dc- 

u  Duppa  V.  Gerard,  Oartb.  95.  c  Barber  Surg^oni  t.  Pelson,  3  Ler. 

X  Sandernon  ▼.  Bri^iiall,  Str.  747.  953. 

y  Shuttlewortb  v.  Cviirrt^tt,  Cartb.  90.  d  Crawford  v.  Wliittal,  Dnu^.  4  n  [1] 

Holt,  C.  Jdiftsentieot.  (99).  e  Hardee  Case,  Salk.  93. 

z  I  Ventr.  irio.  f  Bovry  v.  Castleinan,  Ld.  Raym.  69. 

a  City  of  LondonT.Goree,9  Lev.  |74.  g  Gordon  v.  Martin,  FitzXjib.  303. 
b  Steward  v.  Baker,  1  T.  R.  6l9. 


onlv  that  an  account  \vas  stated,  for  that  is  the  cause  of  action. 
At^reed  per  Raymond,  C.  J.  Page  and  Reynolds,  J.  in  Bartlett  v« 
Emery,  1  T.  R.  4  J.  n.  The  accounting  bei^g  the  ground  of  the 
promise  is  traversable.  Dalby  v.  Cooke,  Cro.  Jac,  <ai34.  On  an 
account  stated,  the  ptaintiiF  is  not  obliged  to  prove  the  exact  sun» 
laid  in  the  declaration.  Thompson  v.  Spencer,  B.  R.  £.  H  G.  3, 
Bull.  N.  P.  199*  An  acknowledgment  by  the  defendant  of  a  debt 
due  upon  any  account,  is  sufficient  to  enable  the  plaintiff  to  rerovef 
upon  a  count  fbr  an  account  stated.  Knowles  v.  Michel,  13  East, 
249. 

{22)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would 

lie  for  a  fine  upon  an  admittance  to  a  copyhold.     See  also  Whitfield 

V.  Hunt,  Doug.  727-  n.  [f  155.]  where  it  was  holden,  that  a  general 

indebitatus  assumpsit  would  lie  by  the  lord  against  the  tenant  of  % 

*  cqstomary  tenement  for  ^  fine  due  upon  admission* 
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bitatus  assumpsiif  fail  in  proving  the  special  agreement,  he 
may  resort  to  the  general  count**  (23). 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  ^  it  appeared  that  the  gocids  in  question  had  been 
valued  at  a  certain  sum,  for  which  patfment  was  to  be  made 
by  the  defendant  in  three  7nonlhs  after  the  I5th  of  September^ 
1802,  (the  day  on  which  the  bargain  was  concluded)  by  a 
hill  of  two  months.  The  action  was  commenced  in  Hilary 
Term,  1803,  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.  The  Court  of  King's 
Bench  (disaentiente  EUenborough,  C.  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit before  the  expiration  of  the  credit,  and  that  a  spe- 
cial action  of  assumpsit  was  the  mode  in  which  the  defen- 
dant ought  to  have  been  sued  for  the  not  giving  at  the  end  of 
three  months  a  bill  at  two  months,  in  which  action  the  plain- 
tiff would  have  been  entitled  to  recover  damages  against  the 
defendant  for  his  not  having  given  the  bill,  such  as  the  loss  of 
interest,  &c.  (24). 

b  Leedtt  v.  Barrows,  12  East,  3.        i   Mas»en  v.  Price,  4  East's  Rep.  147. 

(23)  ^^  If  A.  declare  upon  a  special  agreement,  and  likewise  udoq 
a  quantum  meruit,  and  at  the  trial  prove  a  special  agreement,  but 
different  from  that  which  is  laid  in  the  declaration,  he  cannot  reco- 
ver on  either  count:  not  on  the  first,  because  of  the  variance;  nor 
ou  the  second,  because  there  was  a  special  agreement ;  but  (/*  be 
prove  a  special  agreement  and  the  icork  done,  but  not  pursuant  to  such  . 
agreement,  he  shai I* recover  upon  the  quantum  meruit ;  for  otherwise 
he  would  not  be  able  to  recover  at  all.''     Bull.  N.  P.  139.  Str.  638. 

''  I  apprehend  the  rule  to  be  this :  where  a  party  declares  on  n 
special  contract,  seeking  to  recover  thereon,  but  fails  in  his  ri^ht  so 
to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that,  supposing  there  had  been  no  special  contract,  he  mis^ht 
still  have  recovered  for  money  paid,  or  for  work  atid  labour  done. 
As  in  the  case  of  a  plaintiff  suing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement;  there,  if  he  fail  to  prove  that  he  has 
built  it  according  to  agreement,  lie  may  still  recover  for  his  work 
and  labour  done."  Per  Sir  J.  Mansfield*  delivering  the  opinion 
of  the  court  in  Cooke  v.  Munstone,  1  Bos.  and  PuL  N.  R.  354. 
"  If  a  man  agrees  to  build  for  another  a  house  to  be  paid  for  it, 
and  afterwards  builds  the  house,  in  this  case  he  has  two  ways  of 
declaring,  either  upon  the  original  executory  agreement,  as  to  be 
performed  infuturo,  or  upon  an  indebitatus  assumpsit,  or  quantum 
meruit^  when  the  house  is  actually  built,  ayid  the  agreement  executed,*' 
Per  Denison,  J.  Alcorn  v.  Westbrook,  I  Wils.  1 17. 

(24)  Care  must  be  taken  to  distinguish  cases  of  this  kind  from 
the  comraon  cases  in  which  goods  are  sold,  and  a  bill  taken  in  pay« 
roent  payable  at  a  future  day,  but  without  any  express  agreemcn 
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So  where  goods  were  purchased  by  the  defendant  of  the 
plaintiff^,  to  be  paid  for  by  a  bill  at  two  months,  which  bill 
was  accordingly  drawn  upon  the  defendant  for  the  amount 
of  the  goods,  and  tendered  for  acceptance,  which  was  re- 
fused ;  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  having  been  brought  before  the  expiration  of  the 
two  months,  it  was  holden  by  the  Court  of  Common  Pleas,, 
on  the  authority  of  the  preceding  case,  that  the  action  could 
not  be  sustained  (25). 

But  it  must  be  observed,  that  the  plaintiff  is  entitled  to 
recover  for  goods  sold  and  delivered  upon  credit  for  a  certain 
time^  if  it  appear  by  a  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the  expiration  of  the  credit, 
although  the  writ  appeal*  to  have  issued  before  (36). 

][  Dntton  ▼.  Solomonsoii,  3  Bos.  8c  1   Swancott  v.  We8tgai'tli,4  Eaat^t  R. 

Pal.  582.  75. 

■ ' ""  '  '  .■...,- 1-         ■        .11.-.  ■      ■  ■■■    > 

j^or  time  for  the  payment  of  the  goods  ;  in  this  last-mentioned  case,! 

f  ..;   ^  "i  ..  ,  /  /s^rif  the  bill  is  dishonoured,'the   arawer  may  be  sued  immediately 

'  /  up6n  the  original  cause  of  action  without  any  regard  being  had  to 

the  time  which  the  bill  has  to  run ;  for  there  being  no  agreement  as 

to  time,  the  party  takes  the  bill  as  payment,  and,  therefore,  if  it 

•  t  turn  out  to  be  good  for  nothing,  the  creditor  has  not  received  that 

which  the  other  undertook  to  give  him,  and  may  therefore  pursue 
his  remedy  immediately.  Stedraan  v.  Gooch,  1  Esp.  N.  P.  C.  .5. 
Puckford  V,  Maxwell,  6  T.  R.  i52.  Owenson  v.  Morse,  7  T.  R.  64. 
A  debtor  is  not  discharged  by  giving  a  check  which  produces  no- 
thing, although  payment  in  cash  may  have  been  previously  tender- 
ed; and  the  circumstance  of  the  check  being  given  by  the  agent  of 
the  debtor,  who  is  at  the  time'indebted  to  his  principal  in  a  larger 
amount,  makes  no  difference.  Everett  v.  Collins,  2  Camp.  N.  P. 
.  515. 

(25)  Lord  Alvanley,  C*  J.  said,  'f  that  he  should* recommend  to 
any  person  bringing  an  action  in  a  case  of  this  kind,  [even  after  the 
expiration  of  the  two  months]  to  declare  on  t))e  special  agreement, 
as  well  as  on  the  general  count ;  for  he  entertained  great  doubts, 
whether,  even  at  the  end  of  the  two  months,  an  indebitatus  assump'- 
sit  would  lie,  if  it  did  not  lie  before  the  expiration  of  that  period.'* 
But  see  4  £ast*s  R.  75.  See  also  Brooke  v.  White,  1  Bos.  &  Pul. 
N.  R.  330.  cont. 

(26)  Id  like  manner  where  a  declaration  is  entitled  generally  of 
the  term,  in  which  case  it  refers  to  the  first  day  of  the  term,  and  evi- 
dence is  given  of  a  cause  of  action  accruing  after  that  day;  yet,  if 
upon  the  production  of  the  writ  it  appears  that  the  writ  was  sued 
out  after  the  cause  of  action^  no  advantage  can  be  taken  of  the 
mistake  in  the  title  of  the  declaration.  Rhodes  v.  Gibbs,  Surrey 
Sum.  Ass.  1804,  Heath,  J.     5  Esp.  N.  P.  C.  l63. 
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A.  agreed  to  deliver  to  B.  100  bags  of  hops  at  a  certain 
price  per  cwt  by  a  certain  time".  A.  having  delivered  twelve 
Dags  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.  It  was  holden,  that,  as  the 
contract  was  entire  and  could  not  be  split,  the  plaintift'  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity  was 
delivered,  or  until  the  time  for  delivering  the  whole  had 
arrived, 

A  collateral  undertaking  must  be  declared  on  specially; 
as  where  B.  undertook  in  writing  to  A.  to  answer  for  the  pay- 
ment of  certain  goods  to  be  sent  by  him  to  C,  it  was  holden  \ 
that  A.  could  pot  maintain  an  indebitatus  assumpsit  against  B. 
for  the  price  of  the  goods  sent  to  C, ;  but  that  he  ought  to  have 
declared  specially  on  the  guaranty. 

The  general  indebitatus  assumpsit  for  money  paid,  and  for 
money  had  and  received,  being  those  forms  of  action  which 
are  of  more  extensive  application  than  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  thev  may  be 
brought,  beginning  with  the  indebitatus  assumpsit  for  money 
paid. 

Of  the  Indebitatus  Assumpsit  for  Money  paid, — Where  a 
person  has  laid  out  his  own  money  for  the  use  of  another, 
either  with  the  express  or  implied  consent  of  such  other  per- 
son, the  law  implies  a  promise  of  repayment,  for  a  breach  of 
which  an  indebitatus  assumpsit  for  money  paid,  laid  out,  and 
expended,  may  be  maintained  : 

As  where  one  person  is  surety  for  another,  and  compellable 
to  pay  the  whole  debt**,  and  the  surety  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even 
though  the  surety  did  not  pay  the  debt  by  the  desire  of  the 
principal  (27). 

m  Waddington  ▼. Oliyer,  9  Bos.  k  Pal.    n  Mines  ▼.  Sculthorpe, «  Camp. N.  P. 
11.  K.6i.  C.  215. 

o  Per  Kenyon,  C.J.  8  T.  R.  310. 


(«7)  Upon  this  subject,  Buller,  J.  in  Toussaint  v,  Marti nnant, 
2  T.  R.  105.  observed,  that  '*  in  ancient  times  an  action  could  not 
be  maintained  at  law,  where  a  surety  had  |>aid  the  debt  of  his 
principal ;  and  the  fii*8t  case,  in  which  the  plaintiff  succeeded, 
**  was  before  Gould,  J.  at  Dorchester,  which  was  decided  on  equi- 
table grounds." 

Although  the  preceding  observation  was  cited  without  remark. 


cc 
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So  where  two  persons  are  sureties  for  another',  and  the 
obligee  compels  one  of  the  sureties  to  pay  the  whole  debt, 
such  surety  may  maintain  an  action  against  his  co-surety,  and 
thereby  compel  him  to  contribute  his  proportion  towards  the 
payment  of  the  debt.'  N.  In  such  case,  it  does  not  appear  to 
be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved. 

But  where  it  appeared  that  one  of  two  sureties  had  been 
prevailed  on  to  b^ome  a  surety  at  the  instance  of  the  other  ', 
and  the  other  had  been '  compelled  to  pay  the  debt;  Lord 
Kenyon  would  not  permit  him  to  call  on  his  co-surety  for 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
from  the  principal  debtor  in  order  to  protect  himself. 

This  action  may  be  maintained  by  the  bail  against  their 

{principal',  for  the  recovery  of  such  sums  of  money,  as  they, 
irom  their  situation  as  bail,  and  in  order  to  secure  themselves, 
*  have  been  fairly  and  necessarily  obliged  to  expend.  The 
bail  may  surrender  their  principal  in  their  own  discharge, 
and  for  their  own  security ;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in  sending  after  him* 
and  securing  him,  in  order  that  he  may  be  surrendered, 
such  expenses  may  be  recovered  in  this  action  against  the 
principal. 

p  Admitted  in  Gowell  v.  Ettwardi,  2    q  Tarner  t.  Dayiet,  s  Esp.  N.  P.  C. 
Boi.  &  Pul.  96s.  9»d  by  Ld.Kcn-        47s. 

y«o,  J.  C.  w  the  IbUowiog  case.         r  FUber  v^  Fellows,  5  Esp.  N.  P.  C. 
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in  a  modem  case,  viz.  by  Mr.  J.  Lawrence,  in  Cowley  v.  Dunlop,  7 
T.  R.  568,  I  am  inclined  to  think  tliat  the  position  is  hot  strictly 
correct.  From  a  MS.  note  in  my  possession,  the  same  doctrine  ap- 
pears to  have  been  laid  down  by  Lord  Mansfield,  C.  J.  in  the  year 
1757»  six  years  before  Sir  H.  Gould  was  appointed  a  judge  of  the 
Court  of  Common  Pleas.  The  case  alluded  to  was  that  of  Decker 
V.  Pope,  London  Sittings,  9th  July,  1757-  It  was  an  action  brought 
by  an  administrator  de  bonis  non  of  a  surety,  who,  at  defendant's 
request,  had  joined  with  another  friend  of  defendant's  in  giving 
bond  for  the  payment  of  the  price  of  some  goods  that  were  sold  to 
defendant ;  and  the  surety  having  been  obliged  to  pay  the  money, 
the  administrator  declared  cigainst  defendant  for  so  much  money 
pud  to  his  use;  Lord  Mansfield  directed  the  jury  to  find  for  the 
plaintiff;  observing,  that  where  a  debtor  desires  another  person  to 
be  bound  with  him  or  for  him,  and  the  surety  is  afterwards  obliged 
to  pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise 
in  law,  and  to  charge  the  principal  in  an  action  for  money*  paid  to 
liis  use.  He  added,  that  he  had  conferred  with  most  of  the  judges 
upon  it,  and  they  agreed  in  that  opinion. 
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So  wheire  A.,  B.»  and  C.  were  lessees  of  certain  premises 
by  deed  from  D.%  to  whom  they  covenanted  to  pay  the  rent 
and  B.  and  C.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A^ 
where  they  were  taken  as  a  distress  by  D.  for  rent  arrear,  and 
the  plaintiff,  in  order  to  redeem  his  goods,  was  obliged  ta 
pay  the  rent  due,  taking  at  the  time  a  receipt  from  D.'s 
attorney  as  for  so  much  received  on  account  of  A.,  B.,  and  C. ; 
it  was  holden,  that  the  plaintiff  might  maintain  an  action 
for  money  paid  against  A.,  B.,  and  C,  on  the  ground  that  the 
three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  first  instance,  and  as,  by  the  payment  made  by  th« 
plaintiff,  all  the  three  were  released  from  the  demand  of  the 
rent,  and  as  such  payment  was  not  a  voluntary  but  a  com- 

Eulsoiy  payment,  because  the  plaintii!'  could  not  have  relieved 
imself  from  the  distress,  under  these  circumstances  the  law 
would  imply  a  promise  by  the  three  defendants  to  repay  tlie 
plaintiff. 

In  the  preceding  case  it  will  be  observed  that  the  money 
paid  was  the  plaintiff's  money* ;  this  is  requisite  for  the 
maintenance  of  the  action ;  for  where  A.  let  a  house  to  B., 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.  for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue 
of  the  Stat  2  W.  &  M*  sess.  2.  c.  5.  s.  2,  and  the  money  arising 
from  the  sale  paid  over  by  the  auctioneer  to  A. ;  it  wais  holden 
that  C.  could  not  maintain  an  action  against  B.  for  money 
paid  to  his  use,  because  the  money  in  question  never  was  the 
money  of  C.  but  the  money  of  the  landlord ;  for  the  moment 
the  goods  were  converted  into  money,  that  money  became  an 
executed  satisfaction  in  the  landlord  for  the  rent  arrear  ;  and 
C.  the  tenant  was  only  interested  in  the  surplus  proceeds,  if 
any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  per- 
son having  received  an  advantage  from  the  payment  of  money 
by  another,  is  not  sufficient  to  raise  an  assumpsit  against 
the  former;  the  consent  of  the  parly,  eitlier  express  or 
implied^  is  essentially  necessary  to  the  support  of  the 
action. 

In  an  action  for  money  paid",  laid  out,  and  expended,  by 
the  plaintiffs,  to  the  use  of  the  defendants,  it  appeared  that 

•  Exallv.  Partridge  and  otliers,  8  T.R.  Vedast's,    ▼.   Lewis    and   another, 

308.  Overseers  of  St.  Michael  le  Quern, 

t  Moore  ▼.  Pyrbe,  ii  Ea«t,  52.  LoDd#n,  i  T.  R.  so. 
H  Stokes  aiid«iHither^  Orenecw  of  St . 
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.by  stat  2d  &  3d  Car.  %  c.  11.  the  parishes  of  St  Vedasf  s 
and  St  Michael  le  Quern  were  unitea ;  and  that,  since  that 
time,  one  set  of  officers  had  served  for  the  two  parishes,  the 
election  of  whom  had 'always  been  made  at  a  joint  vestry; 
that  only  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  which  had  been  filled  up  agreeably  to  this  custom ; 
that  in  the  year  1759  the  sexton's  salary  was  fixed  at  201.  per 
annum,  which  was  agreed  to  be  paid  equally  by  both  parishes ; 
that  the  overseers  of  St  Vedast's  had  paid  the  sexton  who 
was  last  chosen  the  whole  sum,  to  recover  a  moiety  of  which 
this  action  was  brought  The  defence  set  up  was,  that  the 
last  election  of  a  sexton  was  not  a  joint  one,  and  that  the 
parish  of  St.  Michael  claimed  a  right  of  choosing  a  separate 
^exton  for  themselves,  of  which  they  had  given  notice  to  the 
other  parish.  Lord  Mansfield,  C.  J.  This  action  must  be 
groTtnded  either  on  an  express  or  implied  consent ;  but  here 
is  neither.  BuUer,  J.  If  this  were  held  to  be  a  ioint  obliga- 
tion, it  would  be  saying,  that  the  sexton  might  bring  his 
action  against  one  of  the  parishes  for  the  whole  sum,  which  is 
not  the  case. 

In  like  manner  it  was  holden,  that  a  broker*  (who  had 
contracted  with  third  persons  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  principal,  but  without"  disclos- 
ing the  name  of  his  principal,  who  aaterwards  in  consequence 
of  the  rise  of  the  stocks  refused  to  make  good  his  bar^in) 
could  not,  by  paying  the  difference  to  the  persons  to  whom 
the  stock  had  been  sold,  maintain  an  action  for  money 
paid  on  an  implied  assumpsit  against  I}is  principal  for  the 
amount. 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auctibn^^, 
and  he  undertakes  to  conduct  the  auction  so  asto  avoid  in- 
curring the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obliged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
the  part  of  tlie  employer  to  reimburse  the  auctioneer  the 
money  paid  for  the  duty,  which  has  been  thus  incurred 
through  his  own  blunder. 

An  oflScer  guilty  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the  benefit 
of  the  defendant  \ 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.*,  and  levy  the  whole  damages  on  B.,  B.  cannot  maintain 

X  Child  r,  Morley,  8  T.  R.  610.  z  Pitcher  t.  Bailey,  8  East,  171. 

y  Capp  T.  Topham,  6  East,  392.  a  Merry  weather  ▼.  Nixan,  8  T.  R.  186. 
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an  action  against  C.  upon  an  implied  assumpsit  for  a  reim- 
bursement of  a  moiety;  for  a  contribution  cannot  be  claimed 
as  between  joint  wrong-doers  (28)* 

A.  having  recovered  a  judgment  against  a  trader^,  and 
taken  out  execution,  a  levy  was  made  on  the  goods  of  the 
trader,  but  after  be  had  committed  an  act  of  bankruptcy, 
and  the  money  levied  was  paid  over  to  A.  An  action  of 
trover  was  afterwards  brought  by  the  assignees  against  A., 
the  sheriff,  and  the  bailift^  in  which  damages  were  recovered; 
and  these  damages,  together  with  the  costs,  were  paid  by 
the  bailiff:  it  was  holden,  that  there  was  no  implied  promise 
on  the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute 
to  the  damages  and  costs  in  the  action  of  trover;  but  that 
the  bailif}*  might,  in  an  action  for  money  had  and  received. 


recover  the  levy-money,  being  money  paid  under  a  mistake  / 
to  A.  and  the  bailiff  being  answerable  for  it  to  the  assignees,      f 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  them 
paid  the  solicitor's  bill*,  it  was  holden  that  the  two  could 
not  maintain  a  joint  action  against  the  third  for  contribu- 
tion, but  that  each  ought  to  bring  a  separate  action.  So 
where  three  had  entered  into  a  joint  and  several  bond  of 
indemnity  to  a  sherifi**,  for  the  protection  of  their  separate 
interests,  and  the  sheriff  had  compelled  two  of  them  to  pay 
the  whole  sum,  it  was  hoklen  that  they  could  not  maintain 
a  joint  action  against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received. 
—The  action  for  money  had  and  received  is  founded  on  all 

b  Wilton  T.  Milncr,  9  Camp.  N.  P.  C.    c  Brand  and  another  t.  Boulcott,  3 
459.  Bo«.  &  Pul.  235. 

d  Kelby  ▼.  Vernon,  5  £8p.N.P.C.  194. 


yy 


(28)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon 
C.  J.  S.  C.  So  an  action  of  assumpsit  lies  by  a  ship  owner  to 
recover  from  the  owner  of  the  cargo,  his  proportion  of  a  general 
average  loss  incurred  by  sacrificing  the  tackle  belonging  to  a  ship 
on  an  extraordinary  emergency  for  the  benefit  of  the  whole  con- 
cern. Birkley  v.  Presgrave,  I  East's  R.  220.  So  an  action  may 
be  maintained  to  recover  a  contribution  in  the  nature  of  geneml 
average  by  one  shipper  of  goods  against  another,  Dobson  v.  Wilson, 
3  Camp.  N.  P.  C.  480.  The  owners  of  a  ship's  cargo  are  liable  to 
contribution^  at  the  suit  of  the  shipowners,  for  ship's  stores  neces* 
sarily  thrown  overboard  after  a  vessel  was  captured  and  while  she 
was  m  the  bands  of  the  enemy.   Price  v.  Noble»  4  Taunt.  123. 
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the  eqiiitable  cifcufiistaiioes  of  the  cade  between  the  parties; 
Iknd,  consequently,  in  order  to  recover  in  this  form  of  action, 
the  plaintiff  must  shew  that  he  has  equity  and  conscience 
on  his  side.  From  the  following  positions  it  may  be  col- 
lected in  what  cases  this  acticm  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority 
to  receive  it,  but  really  has  not  any  such  an  authority*,  and 
afterwards  I*  am  compelled  to  pay  it  again  to  the  person 
lawfully  entitled  to  receive  it,  an  action  for  money  had  and 
received  will  lie  against  the  person  unjustly  receiving  the 
money  (30). 

.    /     -J  ^       .   %  Where  a  person  has  usurped  an  office  belonging  to 

'''^*"^'''  ^'-^^another^    and   taken  the  known  and  accustomed  fees  of 

V?'  /y^^  office,  an  action  for  money  had  and  received  will  lie  at  the 

suit  of  the  party  really  entitled  to  the  office  against  the  in- 
truder for  the  recovery  of  such  fees. 

Hence  this  action  is  frequently  brought,  in  the  place  of 
an  assize,  to  try  the  right  to  offices*  to  which  fees  are  an- 
nexed\  It  must  be  observed,  however,  that  this  action  will 
not  lie  to  recover  gratuitous  donations  given  to  the  intruder, 
as  money  given  by  strangers  for  shewing  a  church ;  for  an  as- 
size will  not  lie  for  a  gratuity. 

An  action  for  money  had  and  received*  does  not  lie  by  the 
nominee  of  a  perpetual  cui^acy  for  the  profits  thereof,  until 
he  has  obtained  the  bishop's  licence;  for,  in  curacies,  the 
party  is  not  in  possession,  until  licence.  But,  in  the  case  of 
a  donative,  the  party  is  in  full  possession  immediately  on 
the  nomination;  and,  consequently,  if  any  other  person 
*  takes  the  rents  and  profits,  he  may  maintain  an  action  for 
money  had  and  received^. 

e  BonDell  ▼.  Fouke,  9  Sid.  4.  See  post,  ranto  is  tbe  only  conirenient  method 

page  83,  Cripps  v.  Reade.  of  trying  the  right  where  there  are 

f  Arts  ▼.  Stukeley,  e  Mod.  260.    See  110  fees. 

.    also  Howard  ▼.  Wood,  2  Lev.  345.  i  Powell  v.  Milbank,  M.   12  Geo.  3. 

and  the  opituon  of  Holt,  C.  J.  in  B.  R.  1  T.  R.  399.  n.  <i  fil  R.  851. 

1  Ld.  Ray.  703.  S.C. 

g  Boyter  ▼.  Dodsworth,  6  T.  R.  681.  k  Per  Asbbyrst,  J.  in  The  King  ▼.  Bi« 

b  See  R.  v.  Biut^hain,  2  Eusf  s  R.  3ii.  abop  of  Cheater,  1  T.  R.  403. 

Information  in  nature  of  quo  war- 


■         M 


(29)  If  A.  be  indebted  to  B.,  and  pay  such  debt  to  the  attorney 
of  a  person  suin^  A.  in  B.'s  name,  but  vvithout  B.'s  autluH^ity, 
B*  may,  notwitht^tanding,  recover  the  debt  in  an  action  against 
A.,  whose  remedy  is  against  the  attorney y  altbougb  the  attorney 
was  deceived  by  a  counterfeited  warrant  of  attorney.  Robson  v. 
Eaton,  1  T.  R.  (J2i 
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a  Where  money,  to  which  there  wa*  not  any  ground  ^{Auy  ^  C 
claim  in  conscience,  has  been  paid  under  a  mistake,  the  „  '  ,.,  ^^ 
party  may  recover  it  back  again  in  an  action  for  money  had  ,]/•   * 

and  received:  "      '' 

*  ■ ' 

As  where  A,*  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting  off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself 
from  the  bankrupt,  it  was  holden,  that  A.  might  recover 
the  money,  which  he  had  neglected  to  set  off,  in  an  action 
for  money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 
demand™,  and  the  cause  was  compromised  by  the  payment 
of  the  money  demanded,  it  was  bolden,  that  money  had 
and  received  would  lie  for  the  recovery  of  the  sum  so  paid. 
But  where  mcniey  has  been  paid  under  the  compulsion  of 
legal  process  in  an  action,  which  the  party  might  have  de« 
fended  successfully  if  he  had  been  prepared  with  his  evi- 
dence, this  money  cannot  be  recovered,  in  an  action  for  money 
had  and  received;  although  such  evidence  be  produced  at 
the  trial  of  the  second  action  as  shews,  that  the  other  party 
was  not  entitled  to  recover  it  in  the  first 

The  defendant  had  broudit  an  action  against  the  present  ' 

plaintiff  for  goods  sold^  tor  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  pa)rment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a 
cognovit  for  the  costs.  I'he  plaintiff  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  back  the  amount  of  the  sum  so  wrong- 
fully enforced  in  payment  But  Kenyoh,  C,  J.  was  of 
opinion,  that,  after  the  money  had  been  paid  under  legal 
procesSy  it  could  not  be  recovered  back  again,  however,  un- 
conscientiously  retained  by  the  defendant,  though  the  case 
of  Moses  V.  Macferlan,  2  Burr.  1009.  (30)  was  referred  to; 

•  

1  Bize  V.  Dickason,  i  T.  R.  285.  n  Marriott  t.  Hampton,  7  T.  R.  269. 

m  Cobdeo  v.  Kenrick,  4  T.  R.  433.  in 
noli. 


(30)  Macferlan  sued  Moses,  in  the  CoUrt  of  Conscience,  as 
indorser  of  a  small  bill  of  exchange,  and  recovered  against  him 
there,  in  bi'each  of  an  agreement  in  writing  between  tnem,  that 
Moses  should  not  be  liable  nor  prejudiced  by  reason  of  his  indorse- 
ment. Moses  paid  the  money  and  brought  an  action  in  the 
King's  Bench  to  recover  it  back,  as  money  had  and  received  t(» 
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and  thereupon  the  plaintiff  was  nonsuited.  On  a  motion  to 
set  aside  the  nonsuit,  Lord  Kenyon  said,  that  after  reco- 
very by  process  of  law  there  must  be  an  end  of  litigation, 
otherwise  there  would  not  be  any  security  for  any  person^^ 
He  could  not  consent  therefore  to  grant  a  rule  to  shew  cause, 
lest  it  should  seem  to  imply  a  doubt.  And  Grose  J.  said, 
that  it  would  tend  to  encourage  the  greatest  negligence,  if 
the  court  were  to  open  a  door  to  parties  to  try  their  causes 
again,  because  tliey  were  not  properly  prepared  the  first 
time  with  their  evidence.     Rule  refused  (31). 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  facts 
of  the  case  (32),  the  party  so  paying  cannot  recover  it  back 
again  on  account  of  his  ignorance  of  the  law. 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 
ship  having  paid  the  amount  of  the  insurance**,  as  for  a  loss 

m 

o  Bilbie  ▼.  Lumley,  3  Easfs  R.  469.        Put.  520.    See  also  Gomery  t.  BiHid, 
recognised  by  Lawrence,  J.  in  Lo-        3  M.  &  S.  378. 
tbian  ▼.  Henderson,  D.  P.  3  Bos.  fc 

J^^MI^  I^^-IM  ■■■—■!-■  II  I    ■  ■  iir  ■  I      M        _  I  I  _  I ■  I      - 1  -I — ■ ■ — — • -~ ■ - 

his  use ;  and  it  was  holden  that  the  action  might  be  maintained. 
See  the  judicious  remarks  of  Eyre,  C.  J.  on  this  case  in  Philips 
V.  Hunter,  2  H.  Bl.  414.  and  the  pointed  observation  with  which 
he  concluded  those  remarks:  ^'  I  believe  that  judgement  (the  judg- 
**  ment  in  Moses  v.  Macferlan)  did  not  satisfy  Westminster  Hall 
*'  at  the  time :  I  never  could  subscribe  to  it;  it  seemed  to  me  to 
^^  unsettle  foundations.'*  <*  Moses  v.  Macferlan  has  properly  been 
**  questioned  in  many  cases.*'  Per  Heath,  J.  in  Brisbane  v.  Da* 
cres,  5  Taunt.  16O. 

(3 1)  In  Barbone  v.  Brent,  in  Chanc.  Trim  T.  l683, 1  Vern.  176- 
abill  ^as  filed  for  ad  account,  stating,  that  the  plaintiff  had  bought 
goods  of  the  defendant,  and  had  paid  him  money  in  part  of  satis- 
faction, but  the  pi aintifi' having  lost  the  receipt,  the  defendant  had 
recovered  the  whole  value  at  law  :  demurrer,  because  it  appeared 
of  plaintiff  *s  own  shewing  that  the  defendant  had  recovered  at  law. 
For  the  plaintiff  it  was  insisted,  that  the  case  stated  in  the  bill  be- 
ing by  the  demurrer  admitted  to  be  true,  the  plaintiff,  as  to  tlie  mo- 
ney overpaid,  ought  to  be  relieved  in  equity.  Demurrer  allowed; 
and  per  North,  Ld.  Keeper,  if  A.  pays  money  in  part  of  satisfac- 
tion, and 'afterwards  the  whole  value  of  the  goods  is  recovered 
against  A.  at  law,  the  money  so  paid  becomes  money  received  to  ' 
the  use  of  the  person  who  paid  it,  and  he  may  recover  it  in  an  action 
at  law. 

(32)  "  "Where  a  payment  has  been  made,  not  with  full  know- 
ledge of  the  facts,  but  only  under  a  blind  suspicion  of  the  case*  and 
it  is  found  to  have  been  paid  unjustly,  the  party  paying  may  reco- 
ver it  back  again."  Per  Ashhurst,  J.  in  Chattield  v.  Paxton,  d 
East's  R.  471.  n. 
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by  capture,  sought  to  recover  it,  on  the  ground  that  the  as- 
sured had  not,  at  the  time  of  effecting  the  insurance,  disclosed 
to  the  underwriter  a  material  letter  respecting  the  time  at 
which  the  ship  sailed;  but,  it  being  proved,  that,  before  the 
loss  on  the  policy  was  adjusted,  all  the  papers,  including  the 
letter  in  question,  had  been  laid  before  tlie  underwriter,  it 
was  holden,  that  he  could  not  recover;  for  every  man  must 
be  taken  to  be  cognizant  of  the  law  (33), 

The  same  doctrine  was  laid  down  in  Brisbane  v,  Dacres, 
5  Taunt  143,  with  this  limitation  only,  that  the  retainiiig  tlie 
money  be  not  against  the  conscience  of  the  party  to  whom  it 
is  paid. 

The  same  principle  was  recognized  in  the  following  case; 
The  drawer  of  a  bill  of  exchange,  with  full  knowledge  of  tiine 


(33)  The  defendant  bein^  tenant  to  the  plaintiff  of  certain  rooms 
at  the  y«2ar!y  rent,  of  twenty  guineas,  the  plaintifl',  at  the  ejcpiratioii 
of  the  year,  insisted  on  being  paid  twenty-five  guineas,  and  tlireat- 
ened  to  distrain  if  it  was  not  paid.  The  defendant,  in  consequence* 
of  the  threat,  paid  the  larger  sum,  and  an  actiot*  having  been  brought 
by  the  plaintiff  against  the  defendant  for  another  demand,  the  de- 
fendant insisted  on  setting^  off  tlie  five  guineas -which  he  had  paid 
under  the  threat  of  distress,  as  having  been  paid  by  comf)ulsion, 
and  in  his  own  wrong.  But  Lord  Kenyon,  C.  J.  was  of  opinion, 
that  this  could  not  be  deemed  a  |)aynxent  by  compulsion,  as  the  de- 
fendant might,  by  a  replevin,  have  defended  himself  against  tin; 
distress.  Knibbs  v.  Hall,  I  Esp.  N*  P.  C.  84.  cited  by  Lawrence, 
J.  in  Lothian  v.  Henderson,  3  Bo^.  artd  Pul.  520.  So  where  a 
party*  sued  on  a  claim  which  he  know&tobe  unfounded,  pays  it; 
although  at  the  time  of  payanent  he  protests  against  it,  and  declares 
his  ifitention  to  bring  an  action  to  reiftpver  back  the  money  so  paid, 
yet  no  action  will  Tie;  for  he  ought  to  have  defended  the  uctiou 
brought  against  him.  Brown  v.  M'Kinally,  1  Esp.  N.  P.  C.  ^i79- 
Ld.  Kenyou  C.  J.  See  aliio  Cart w right  v.  Rowley,  ^  Esp.  N.  P» 
C  723.  It  was  agreed  between  A.  and  B.,  that  A,  for  a  certain 
commission  should  ship  a  cargo  of  wheat  of  a  specific  quality,  .at  a 
foreign  port,  for  B.  ia  England.  The  wheat  upon  its  iirrival  hav- 
ing been  found  to  be  of  an  inferior  quality,  B.  brought  an  action 
Mgainst  A.  for  a  breach  of  the  agreement,  and  recovered  damages. 
A.  afterwards  brought  an  action  against  B.  for  the  commission ;  but 
it  was  holden,  that  A.  could  not  recover;  I^ord  Ellenborough,  C.  J. 
observing,  that  the  facts  which  he  relied  on  in  this  action  might 
have  been  given  in  evidence  to  reduce  the  damages  when  he  was 
defendant;  and  that  he  considered  the  account  as  closed  between 
(he  parties  by  the  former  verdict,  Kist  v«  Atkinson,  '2  Camp.  N. 
P.  C.  69. 
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having  been  given  to  the  acceptor,  upon  a  supposition  that  he 
(the  drawer)  remained  liable,  three  months  after  the  bill  be- 
came due,  promised  the  holder  that  he  would  pay  the  bilU 
if  the  acceptor  did  not;  it  was  holden',  that  the  drawer  was 
bound  by  this  promise,  and  could  not  avail  himself  of  his  ig- 
norance of  the  law  at  the  time  when  he  made  the  promise. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered'. 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it 

The  plaintiff  had  insured  several  numbers  in  the  lottery', 
at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
niiums  a  considerable  sum  of  money.  The  defendant  hav- 
ing refused  to  pay  the  sums  insured  upon  some  of  the 
chances  which  had  terminated  in  favour  of  the  plaintiff,  he 
brought  an  action  for  money  had  and  received  against  the 
defendant,  in  order  to  recover  the  premiums;  it  was  holden 
that  the  action  would  well  lie,  although  it  was  objected, 
that  the  contract  was  illegal  by  the  stat.  14  Geo.  3.  c.  76*.  and 
the  plaintiff  par^tcep^  criminis ;  Blackstone  J.  observing,  that, 
on  the  part  of  the  insured,  the  contract  on  which  he  had  paid 
his  money  was  not  criminal,  but  merely  void,  and  therefore 
having  advanced  his  money  without  any  consideration^  he  was 
entitled  to  recover  it  back. 

On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  1  H.  BL  65.  See  Clarfee  v. 
Shee,  Cowp.  197.  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registermg  the  memorial';  it  was  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

p  Steveng  v.  Lynch,  13  East,  38.  on  this  case,  inThistlewood  v.  Cra« 

<|  Farmer  v.  Arundel,  3  Bl.  R.  824.  croft,  l  M.  &  S.  503. 

r  Jaquca  V.  Galigbtly,2BI.  R.  IU73.  t  Shove  r.  Webl>,  i  T.  R.  738.    Setf 

8  See  the  remark  of  Ld.  Ellcnborough,  Sut.  17  Geo.  3.  c.  36.  annuity  act. 


(34)  In  this  action  the  grantor  may  set  off  the  payments  made  in 
respect  of  the  annuity,  and  for  more  than  six  years,  unless  the 
plaintiff  reply  the  statute  of  limitations.  Hicks  v.  Hicks,  3  East's 
R.  16.  But  see  the  remarks  of  Mansfield,  C*  J.  in  Burdon  v. 
Browning,  1  TaunU  523. 
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So  where  a  deed,  a  bond,  and  warrtuat  of  attorney  (upon 
which  judgment  had  been  entered")  had  been  given  for  se- 
curing an  annuity,  and  on  the  application  of  the  grantor  to 
the  Court  of  King's  Bench,  the  judgment  was  set  aside^  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled^  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled;  it  was  holden, 
that  the  grantee  might  recover  back  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  ieissurance,  consisting  of  seve- 
ral securities,  and  that  he  had  a  right  to  have  the  assurance 
entire,  or  to  have  back  his  money,  and  the  defendant  having 
taken  away  one  of  the  securities,  the  consideration  for  the 
money  had  failed. 

It  will  be  proper  to  remark  here,  that,  in  cases  of  this 
kind*,  the  action  for  money  had  and  received  will  not  lie 
against  a  mere  surety,  who  has  not  actually  received  any  part 
of  the  consideration,  although  he  has  joined  with  the  grantor 
in  signing  a  receipt  for  it 

.  A  lease  was  sold  to  the  plaintiff  by  defendant  as  adminis- 
trator!^, without  any  regular  assignment,  or  other  convey- 
ance ;  but,  at  the  time  of  sale,  the  defendant  said,  that  the 
premises  were  his  property,  to  do  as  he  liked  with,  and  if 
any  thing  happened,  he  would  see  the  plaintiff  righted.  Af- 
terwards, the  defendant's  letters  of  administration  were  re- 
pealed, and  the  plaintiff  was  turned  out  of  possession  by  a 
recovery  in  ejectment  at  the  suit  of  the  new  administratori 
whereupon  the  plaintiff  brought  an  action  for  money  had  and 
received,  against  the  defendant,  to  recover  the  consideration 
paid  for  the  lease;  and  it  was  holden,  that  it  would  well  lie; 
Lord  Kenyon,  C.  J.  observing,  that  he  did  not  wish  to  dis- 
turb the  rule  of  caveat  emptor,  adopted  in  Bree  v.  Holbeach*^ 
and  in  other  cases,  where  a  r^ular  conveyance  was  made* 
to  which  other  covenants  Ought  not  to  be  added:  for  in 
general  the  seller  coventoted  for  his  own  acts,  and  for  those 
of  his  ancestors  only,  in  which  respect  the  case  of  a  mort-^ 
gage  differed  from  it,  as  a  mortga^r  covenanted,  that  at  all 
events  he  has  a  good  title;  but  here  the  whole  passed  by 
parol,  and  it  proceeded  on  a  misapprehension  by  both  par- 
ties, that  the  defendant  was  the  legal  administrator  of  the 
lessee  though  it  turned  out  srfterwards  that  he  was  not.    As, 

11  Scnr6eld  v.  GowUud,  6  East's  R.    y  Crippar.  Reaile,  6T.  R.  6\iQ, 

i4\.  z  Doug.  6S4. 

x*Stnitt«ii  ▼.  Ra»tatl,  sT.  R.  d66. 
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therefore,  the  money  was  paid  under  a  mistake^  he  thought 
that  an  action  for  money  had  and  received  would  lie  to  re- 
cover it  back ;  in  the  case  cited  (Bree  v.  Holbeach)  no  ac- 
tion at  all  could  have  been  maintained  (35). 

But  where  a  plaintiff  has  received  benefit  from  a  thing 
which  he  has  purchased,  e.  g.  a  patent  for  an  invention,  al- 
though the  patent  should  turn  out  to  be  void,  the  plaintiff 
cannot  recover  the  consideration  originally  paid*. 

5.  If  an  undue  advantage  be  talven  of  a  person's  situation, 
and  money  obtained  from  him  by  compulsion,  such  money 
may  be  recovered  in  an  action  for  money  had  and  re- 
vived. 

The  plaintiff  having  in  the  month  of  August  pawned  some 
goods  with  the  defendant  for  201.'*,  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  re- 
deem them,  when  the  defendant  insisting  on  having  lOl.  as 
interest  for  the  201.  the  plaintiff  tendered*  him  the  201.  and 
41.  for  interest,  knowing  the  same  to  be  more  than  the  le- 
gal interest  amounted  to;  the  defendant  still  insisted  on 
having  101.  as  interest,  whereupon  the  plaintiff,  finding  that 
he  could  not  otherwise  get  his  goods  back,  paid  the  defen- 
dant the  sum  which  he  demanded,  and  brought  an  action 
for  the  surplus  beyond  the  legal  interest,  as  money  had  and 
received  to  his  use;  the  court  held,  that  the  action  would 


a  Taylor  ▼.  Hare,  1  N.  R.  960. 
b  A  It  ley  v.  Reynolds,  Str.  915. 


c  SccFitzroy  v.  GwiHim,  1  T.  R  153. 
as  to  the  necessity  of  a  tender  of  tb« 
money  really  advanced. 


(35)  So  wliere  defendant,  who  was  in  possession  of  the  premibes; 
of  which  he  had  been  tenant  under  a  lease  from  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected, 
it  was  holden  by  Lawrence,  J.  on  the  authority  of  Cripps  v.  Reade> 
that  the  plaintitif  might  recover  the  consideration  paid  for  the  lease 
in  an  action  for  money  had  and  received.  Matthews  v.  Holling8» 
Salop  Summer  Assizes,  1801.  WoodfalPs  Landlord  and  Tenant, 
ftd  edit.  p.  35. 

Where  money  is  paid,  and  the  tfiing  contracted  for  not  delivered, 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid 
it.     Anon,  per  King,  C.  J.  Str.  407. 

A.  paid  B.  a  sum  of  money  for  a  hill  of  exchange  on  a  banker, 
who  broke  before  it  could  be  tendered ;  it  was  holden,  that  A.  might 
recover  back  the  money  in  an  action  for  money  had  and  received. 
BuU.N.P.  131. 
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well  lie,  for  it  was  a  payment  hy  compulsion  (36),  and  the 
plaintiff  might  have  had  such  an  immediate  want  of  his  goods 
that  an  action  of  trover  would  not  have  answered  his  purpose, 
and  the  rule  volenti  non  Jit  injuria  holds  only  where  ttie  party 
has  a  freedom  of  exercising  his  will. 

Case  for  money  had  and  received  by  defendant  for  plain- 
tiff's use':— On  the  trial  it  appeared  that  the  plaintiff  had 
purchased  of  one  Sansom  a  copyhold  estate  in  Patingham, 
which  was  defendant's  manor.  The  estate  was  let  at  a  gross 
rent  of  601.  per  annnm^y  landlord  paying  land-tax,  chief  rent, 
&c.  Plaintiff  applied  at  the  next  manor  court  to  be  admitted, 
and  tendered  1201.  for  the  fine  (two  years*  rent),  saying,  that 
no  lord  of  a  manor  had  a  right  to  more  than  two  years*  value 
for  a  fine.  Stevens  (Lord  Pigot's  agent)  refused  to  adniit  him, 
unless  he  paid  lOl.  per  cent,  on  the  purchase  money  (16*501.) 
165L ;  he  said  he  durst  not  take  the  sum  offered  by  plaintifi', 
nor  would  he  suffer  Mr.  Jeffreys,  the  court-keeper,  to  admit 
plaintiff  without  payment  of  1651,  The  plaintiff  then  paid 
the  money  demanded  as  a  fine  (1651.)  in  order  to  procure 
admission,  but  said  it  was  too  much  money;  and  plaintiff 
I  afterwards  applied  to  Lord  Pigot  himself,  and  to  his  agent  in 

I  town,  Mr.  Partington,  and  offered  to  refer  the  matter  of  the 

I  fine  to  counsel.    Lord  Pigot  said  he  would  not  return  any 

part  of  the  fine  received,  nor  would  he  leave  it  to  counseU 
Defendant,  at  the  trial,  insisted  that  lOl.  per  cent,  on  the 

Eurchase  money  was  the  customary  fine  in  that  manor;  and 
y  estimating  the  estate  which  was  100  acres,  at  16s.  6d.  per 
acre,  made  the  two  years'  value  amount  to  1651.  Yates,  J. 
Fines  were  arbitrary  formerly,  the  estate  being  held  at  the  will 
of  the  lord ;  but  the  law  having  now  drawn  the  line,  and  copy- 
hold estates  being  permanent,  no  more  than  two  years'  value 
can  be  taken.  The  lord  has  a  right  to  two  years'  ^  real  intrinsic 

d  Leake  ▼.  I^rd  Pii^t,  Stafford  Sum-  f  Two  yean*  improved  value,  without 

mcr  Assizes,  1769,  MSS.  any  deduction,  except  for  quit  reots, 

e  It  was  proved  by  a  surveyor  to  be  Graot  v.  Astie,  Doug.  737. 
about  the  value  of  60I.  per  anuum. 

I 

m '_ ■      ■  I  I  I  -    -  '  I 

(36)  •*  For  nothing  having  been  said  at  the  time  when  the  money 
"  was  lent,  as  to  the  quantum  of  interest  which  should  be  paid  for 
**  the  loan  of  it,  the  law  must  determine  that  matter;  and  the 
*^  broker  having  posse&'^ed  himself  of  the  pawn,  upon  the  implied 
"  contract  to  restore  it  upon  the  principal  and  legal  interest  being 
**  tendered,  the  increase  of  the  demand  beyond  what  he  must  be 
'*  supposed  to  have  contracted  for,  and  what  the  law  prescribes,  is  a 
'*  fraud ;  and  the  detention  of  the  pledge,  until  such  demand  be 
**  satistied,  is  a  force,  which  might  well  induce  the  plaintifi*  to  pay 
*'  Ms  money,  and  make  such  payment  involuntary."   Arg.  MSS. 
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value  of  the  land,  and  is  not  to  be  prejudiced  by  any  collu- 
sive lease.  It  was  necessary  for  the  plaintiff  to  shew  that  he 
did  not  pay  the  fine  voluntarily,  but  upon  compulsion.  The 
custom  to  take  10  per  cent,  on  the  purchase  money,  be  it  of 
ever  so  long  a  continuance,  cannot  bind,  the  law  having  fixed 
the  rate  in  another  manner  (37). 

^       6.  Where  contracts  or  transactions  are  prohibited  by  posi- 
tive statutes,  for  the  sake  of  protecting  one  set  of  men  from 
\  another,  if  money  is  paid  upon  such  contracts  by  the  one, 
,who,  from  their  situation  and  condition,  are  liable  to  be  op- 
/'  .»pressedand  imposed  upon  by  the  other,  the  party  paying  is 
"  ^^  Aiot  considered  as  standing  in  pari  delicto ;  and  in  furtherance 
.y,  /  p  'of  these  statutes,  the  person  injured,  after  the  transaction  is 
'^  ^  finished  and  completed,  may  bring  his  action  and  defeat  the 

contract 

The  Stat.  5  Geo.  2.  c.  30.  and  the  case  of  Smith  v.  Bromley 
will  afford  an  illustration  of  this  principle. 

The  Stat  3  Geo.  2.  c.  30.  s.  11.  in  order  to  prevent  bad 
'  /♦  /  practices  upon  bankrupts  who  have  not  obtained  their  certifi- 
'  ;.  \-  cates,  and  who,  for  the  sake  of  obtaining  it,  will  submit,  andi 
cause  their  friends  to  submit,  to  any  tenns  which  a  hard  credi- 
tor may  chuse  to  impose,  vacates  all  securities  given  by  the 
bankrupt  or  any  person  on  his  behalf,  as  the  consideration  for 
signing  his  certificate. 

A  creditor  refused  to  sign  the  certificate  of  a  bankrupt, 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupt".  The  friend  gave  the  money,  and  the  creditor  in 
consequence  signed  the  certificate.  It  was  holden^  that  this 
money  might  be  recovered  in  an  action  for  money  had  and 
received  (38). 

g  SmiUi  V.  Bromley,  Doug^.  696.   n.        by  Buller,  J,  in  Nerot  v.  Wallace,  3 
and  Bull.  N.  P.  133.    See  an  applU        T.  R.  25. 
cation  of  the  principle  of  this  caae 


(37)  It  was  said  in  ,the  course  of  this  trial,  that  it  was  never  yet 
settled,  that  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit ; 
but  see  post.  rit.  Mandamus. 

(38)  T^e  plaintiff  first  brought  his  action  against  the  agent  who 
had  transacted  the  business  for  the  creditor,  and  bad  in  fact  received 
the  money ;  but  as  it  appeared  that  the  agent  had  actually  paid 
over,  or  accounted  for,  the  money  to  his  principal,  Lord  Mansfield, 
C.  J.  was  of  opinion,  that  the  action  Would  not  lie  against  the  agent, 
and  the  plaintiff  was  nonsuited.     Doug.  696.  n. 

It  is  a  generaf  rule,  that  in  cases  of  payments  to  a  known  agent,. 
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In  the  preceding  case,  and  in  Lowry  v.  Bourdieu,  Doug. 
471.  Lord  Mansfield,  C.  J.  expressed  an  opinion,  that  the 
same  principle  applied  to  cases  upon  usurious  contracts, 
where  the  debtor  might  recover  from  the  creditor  all  beyond 


/ 


the  action  for  money  had  and  received  ought  to  be  brought  against 
the  principal. 

A.  as  receiver  of  AV.,  received  money  for  auit  rents  due  to  W. 
and  gave  a  receipt  forthem  as  such.  (Bull.  N.  P.  133.)  An  action 
for  money  had  and  received  having  been  brought  against  A.  to  try 
W.'s  right  to  the  quit  rents,  it  was  holden,  that  the  action  would  not 
lie,  and  that  it  ought  to  have  been  brought  against  W. ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  malajide*  Sadler  v.  Evans,  4  Burr.  1984.  In 
like  manner  it  has  been  nolden,  that  assumpsit  for  money  had  and 
received  does  not  lie  against  an  excise  officer  to  recover  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  over  to  his  superior.  Greenway  v.  Hurd,  4  T.  R. 
553.  In  Campbell  v.  Hall,  Cowp.  Q04.  where  an  action  for  money 
had  and  received  was  brought  against  a  custom*house  officer  to  re- 
cover back  some  duties  which  had  been  paid  to  him,  on  the  ground 
that  the  duties  had  not  been  imposed  by  a  lawful  or  sufficient  au- 
thority, it  was  stated  in  the  special  verdict  that  the  money  still  re- 
mained in  the  hands  of  the  defendant,  not  paid  over  by  him  to  the 
use  of  the  king,  with  the  consent  of  his  majesty's  attorney-general, 
for  the  express  purpose  of  trying  the  question  as  to  the  validity  of 
these  duties.  [The  student,  who  is  desirous  of  further  information 
upon  the  grand  question  agitated  in  Campbell  v.  Hall,  is  referred 
to  the  2nd  volume  of  the  Canadian  Freeholder,  in  which  the  doc- 
trine laid  down  by  I^rd  Mansfield  in  that  case  is  examined  with 
great  leaniing  and  ability,  and  censured'  by  F.  Maseres,  Esq, 
cursitor  baron  of  the  Court  of  Exchequer.]  If  money  be  paid  by 
mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his  prin- 
cipa],  hut  not  paid  overy  money  had  and  received  will  lie  against  the 
agent ;  and  the  mere  passing  such  money  in  account,  or  making 
restf  without  any  new  credit  given,  fresh  bills  accepted,  or  f urtlier 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not  equi- 
valent to  a  payment  of  it  over.  Buller  v.  Harrison,  Cowp.  566. 
Recognized  in  Cox  v.  Prentice,  3  M.  and  S.  344.  To  the  general 
rule,  that  in  case  of  pajrment  to  a  known  agent,  the  action  for 
BMMiey  had  and  receiv^  ou^ht  to  be  brought  against  the  principaU 
the  following  authority  furnishes  an  exception.  Tlie  plaintift'  being 
a  prisoner  in  the  Coldbath-fields  prison,  of  which  the  defendant  was 
governor,  contracted  with  defendant  for  the  purchase  of  an  annuity, 
and  paid  him  750l.  as  a  consideration  for  it.  This  annuity  was 
afterwards  set  aside,  nud  the  plaintiff  called  on  defendant  to  refund. 
The  defendant  paid  back  7151*  17s-  biit  insisted  that  he  was  entitled 
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legal  interest,  in  an  action  for  moi^y  bad  and  received,  becausr 
the  parties  did  not  stand  in  pari  delicto^  and  deniqd  the 
authority  of  Tomkynsv.  Bamet,  Skinn.  411.  and  Saik,  22. 
where  a  contrary  opinion  had  been  holden  at  Nisi  Prius  by 


to  the  remainder  as  due  to  him  for  the  rent  of  a  room,  at  one  guinea 
per  week,  which  plaintiff  had  been  permitted  to  occupy  during  his 
residency  in  the  prison.  It  was  objected,  that,  by  the  regulations 
of  the  prison,  the  gaoler  had  no  auttiority  to  let  any  room  upon  such 
terms.  As  an  answer  to  this,  the  prison  books  were  produced,  by 
^hich  it  appeared  that  the  governor  charged  himself  with  the  guinea 
per  week,  and  accounted  for  it  to  the  court ;  and  one  of  the  risiting 
magistrates  of  the  prison  was  called,  who  said,  he  was  aware  tliat 
there  were  such  rooms,  and  that  no  objections  had  ever  been  made^ 
and  tliat  the  gaoler's  book  had  been  regularly  passed  at  the  quarter 
sessions.  Kenyon,  C.  J.  '^  I  think  this  action  maybe  maintained* 
-^I  am  awarp  that  it  has  been  holden  in  the  case  of  Sadler  v,  Evans> 
4  Burr.  1 984>  that  an  action  cannot  be  brought  against  an  agent 
for  money  had  and  received  to  the  use  of  his  principal,  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.  This  agree- 
ment is  one  of  those  which  the  law  will  not  allow.  Besides,  the 
county  is  not  a  corporate  body,  and  therefore  cannot  be  sued,  ex- 
cept in  those  cases  where  acts  of  parliament  have  made  it  expressly 
liable.  I  am  of  opinion,  therefore,  that  the  plaintiff,  notwithstand- 
ing this  money  has  been  paid  over  to  the  county,  is  entitled  to 
recover."  Miller  v.  Aris,  B.  R.  Middx.  Sitt.  after  M.  T.  41  Geo^ 
d.  MS.  The  same  doctrine,  viz.  that  if  a  person  gets  money  into* 
his  hands  illegally,  he  cannot  discharge  himself  by  paying  it  a\:er 
to  another,  was  laid  down  by  Lord  Ellenborough,^  C.  J.  iu  Town-j 
son  V.  Wilson  and  others,  I  Camp.  N.  P.  C.  39^^  There  an 
action  was  brought  to  recover  back  money  paid  to  parish  officers 
f>y  a  person  who  had  been  taken  up  under  a  warrs^nt  as  the  putative 
father  of  a  bastard  child.  The  money  had  been  paid  for  the  pur- 
pose of  indemnifying  the  plaintiff  against  all  future  charges  whicli 
might  accrue  in  respect  of  the  child.  The  child  died  befor^  all  the; 
money  was  expended ;  it  was  holden,  that  the  plaintiff  \yas  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying-in  and 
maintenance  of  the  child,  against  the  ofHcers  who  had  received  thi^ 
money,  althpngh  it  appeared  that  they  were  gone  out  of  ofiice,  s^id 
had  paid  over  to  their  successors  the  sum  in  question. 

It  should  b^  remembered  also  that  an  agent  cannot  defend  him- 
self on  the  ground  of  having  paid  over  the  money,  unless  it  appear 
that  the  money  was  paid  to  the  agent  for  the  purpose  of  paying  it  to 
the  principal  (as  was  the  case  of  Sadler  v.  Evans,  where  the  money 
was  paid  to  the  agent  of  Lady  Windsor  for  I^dy  Windsor's  use) ; 
for  where  plaintiff  paid  a  sum  of  money  to  a  bailiff,  who  had  ex- 
ceeded his  authority,  under  the  terror  of  proceifty  for  the  purpose  of. 
fedeeming  his  goods,  and  not  with  an  intent  that  the  money  should 
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Holt,  C.  J.  according  to  Skinner's,  and  by  Treby,  C.  J.  accord- 
ing to  Salkeld's  Report  (39). 

The  same  principle  was  recognized  in  the  following  case  : 
An  action  for  money  had  and  received  was  brought  to  re- 
cover a  sum  of  money  as  having  been  unduly  obtained  by 
the  defendant  from  the  plaintiff**,  under  an  agreement  to 
compromise  a  qui  tam  action  for  penalties  of  usury,  (which 
had  been  brought  by  the  defendant  against  the  plaintiff,) 
on  the  ground  of  certain  usurious  transactions,  which  had 
taken  place  between  the  plaintiff  Williams,  and  one  Eagle- 
ton.  I'he  sum  sought  to  be  recovered  was  the  amount  of 
the  debt  which  had  been  owing  from  Eagleton  to  Hedley  and 
his  partner;  and  the  jury,  to  whom  the  question  was  left  at 
the  trial,  found  that  the  payment  of  this  debt  of  Eagleton,  by 
the  plaintiff*  to  the  defendant,  was  obtained  from  the  plaintift* 
under  the  terror  of  the  'above-mentioned  action  of  usury 
brought  by  the  defendant,  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties 
to  c*ompromise  that  action ;  and  the  plaintiff  thereupon  re- 
covered a  verdict  ag*ainst  the  defendant  for  the  amount  of  the 
money  he  had  so  obtained  from  him.  Upon  the  authority 
of  Smith  V,  Bromley,  and  Jaques  v.  Golightly,  as  applied  to 
the  preceding  facts,  and  founding  themselves  upon  the 
distinction  taken  and  relied  upon  in  those  cases  in  lavour  of 
the  party  for  whose  benefit  the  provisiotis  of  the  law,  which 
had  been  violated,  were  peculiarly  made,  and  of  whose  situa- 
tion advantaoc  had  been  unduly  taken,  the  court  were  of 
opinion,  that  this  action  was,  under  the  circumstances  of  this 
case,  maintainable. 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732.  and  Scurfield 
V.  Gowland,  (>  East's  R^.  241.  (on  the  annuity  act)  furnish  a 
further  illustration  of  the  same  principle.     See  also  Clarke 

h  Williams  v.  Hedley,  8  East,  378. 


be  delivered  over  to'  any  one  in  particular ;  it  was  holdeii,  that 
plaintiff  might  maintain^  an  action  for  money  had  and  received 
against  the  bailiff,  although  tlie  bailiff  had  in  fact  paid  the  money 
over  to  the  sheriff,  and  the  sheriff  to  the  Exche<iuer.  Snowdon  v. 
Davis,  I  Taunt.  359. 

(39)  In  Alsop  V.  Milton,  B.  R.  E.  5  G.  3.  MSS.  Lord  Mansfield, 
C.  J.  said,  that  Tomkyns  v.  Bamet  had  been  denied  to  be  law  by 
Lord  Talbot,  Lord  Hardwicke,  and  himself,  for  undoubted  reasons ; 
and  the  same  case  having  been  cited  by  Mr.  Buller,  in  Clarke  v. 
Shee,  Cowp.  199.  Lord  Manbiield  there  said,  that  it  had  been 
jdeuied  a  thousand  times. 
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V  Shee,  Cowp.  197  ^  where  a  clerk  of  the  plaintiff  had  re* 
ceived  money,  and  negotiable  notes,  from  the  plaintiff's  cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  insurances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  his  property,  might  recover  it  in 
an  action  for  money  had  and  received ;  for  the  plaintiff  was 
not  particeps  criminis^  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the 
statute. 

''   ,      '  One  who  had  voluntarily  offered  to  pay  a  sum  of  money 

/  ^foT  the  use  of  the  poor  of  the  parish^,  in  order  to  avoid  a 

V/  ti  ;  £i  -^  "'      prosecution  by  a  magistrate  upon  a  charge  of  having  instigated 

the  escape  of  a  prisoner  in  custody  for  a  misdemeanor,  which 
offer  was  consented  to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor,  may  countermand  the  application  of 
the  money  before  it  is  so  applied,  and  may  recover  it  back  in 
an  action  for  money  had  ana  received. 

7-  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  use  of  the  other  party, 
ah  action  for  money  haa  and  received  will  lie  against  such 
third  person  to  recover  it 

As,  where  money  was  paid  by  an  underwriter  to  a  broker 
for  the  use  of  the  assured  on  an  illegal  contract  of  insurance', 
it  was  holden,  that  the  assured  might  recover  the  money  from 
the  broker,  on  the  ground,  that  the  broker  could  not  insist  on 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on 
him  arising  out  of  the  fact  of  the  money  having  been  received 
by  him  to  the  use  of  the  plaintiff,  which  created  a  promise  in 
law  to  pay  (40). 

The  same  point  was  ruled  in  Farmer  v.  Russell,  1  Bos.  & 
PuL  296.  in  which  case  BuUer,  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract  could 
not  make  any  difference  in  an  actiqn  for  money  had  and  re- 
ceived, which  was  not  founded  on  the  illegal  contract,  but  on 
a  ground  totally  distinct  from  it.  Heath,  J.  said,  the  distinc- 
tion was,  that  whether  the  consideration  was  good  or  bad,  a 

i   See  ante  Jaquea  ▼.  Golightly,  9  B1.    k  Taylor  r.  Lendey,  9  East,  4p» 
R.  1073.  and  Jaquet  ▼.  Withy,  1  H.    1   Teuaat  v.  Elliot,  1  Bos.  aiid^PaU.  3. 
Bl.  6s. 


V. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greavesy 
Park*s  Insurance,  8.  and  ante^  p.  65. 
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man  might  recover  his  own  money,  though  not  that  of  another 

person  (41). 

But  where  the  money  does  not  appear  to  have  been  ac- 
tually paid  into  the  hands  of  the  defendant",  but  only  an  ac- 
count stated  between  him  and  the  other  party  to  the  illegd 
contract,  in  which  the  defendant  has  given  credit  to  such 
party  for  the  money,  the  court  will  not  sustain  the  plaintiff's 
demand ;  for  by  so  doing  they  would  compel  the  execution  of 
an  illegal  contract,  as  if  it  were  a  legal  one  (42). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  ille* 
gal  contract  to  the  other  (43),  in  a  case  where  both  parties 
may  be  considered  as  participes  criminis,  an  action  cannot 
be  maintained,  after  the  contract  is  executed  (44),  to  recover 

m  Edgar  v.  Fowler,  3  East,  S99. 


(41)  In  Ftukney  v.  Reynous  and  Richardson,  4  Buir.  dO^*  it 
was  holden,  that  the  plaintiff,  was  entitled  to  recoter  upon  a  bond 
given  by  the  defendants  to  secure  the  repayiaent 'of  a  sum  of  money 
paid  by  the  plaintiff  to  a  third  person  on  account  of  the  defendants, 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of 
this  decision,  however,  was  doubted  in  Aubert  v.  Maze,  2  Bos.  & 
Pul.  371. 

(49)  Lord  Ellenbordugh,  C.  J.  observed,  that  in  cases  of  ill^^ 
transactions,  the  money  may  always  be  stopped  while  it  is  in  transitu 
to  the  person  who  is  entitled  to  receive  it. 

(43)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of 
the  parties  to  the  other y  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  v.  Thurland,  5  T.  H.  405.  That  was  an 
action  for  money  had  and  received,  to  recover  back  a  sum  of  money 
wiiich  had  been  deposited  by  the  plaintiff,  as  his  share  of  a  stake, 
in  the  defendant's  hands,  upon  the  event  of  a  bo?cing  match  be- 
tween the  plaintiff  and  another  person.  The  court  were  of  opinion 
that  the  action  would  well  lie :  Lord  Kenyon,  C.  J.  observing,  that 
the  action  was  brought,  not  against  one  of  the  parties  laying  tlie 
teager,  but  a  stake-holder.  "If  the  defendant  had  paid  his  mo- 
ney over  to  the  winner,  perhaps  he  would  not  have  been  answerable 
in  this  action,  but  her^  the  money  is  still  in  the  defendant's  hands, 
and  therefore  1  think  the  plaintiff  may  recover  it  from  him.*'— 
Grose,  J.  concurred  in  opinion  with  Lord  Kenyon,  raying  on  the 
case  of  Wilkinson  v.  Kitchin,  Lord  Ravm.  89.  See  further  on 
this  point  Tenant  v.  Elliot,  1  Bos.  &  Pul.  3.  and  Farmer  v.  Rus- 
sell, I  Bos.  &  Pul.  ^96.  and  ante^  p.  90,  establishing  the  same 
doctrine,  that  money  received  by  a  third  person,  not  a  party  to  the 
illegal  contract,  may  be  recovered. 

(44)  There  is  a  sound  distinction  between  contracts  executed  and 
executory ;  and,  if  an  action  is  brought  to  rescind  a  <H>ntract,  you 
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the  money  back  ^ain,  for  in  pari  delicto  potior  est  conditio 

defendentis  (45). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 


must  do  it  while  the  contract  remains  executory,  per  BuUer^  J.  in 
Lowry  V*  Bourdieu,  Doug.  468.  Heath,  J.  in  Tappenden  v.  Ran* 
dall,  2  Bos.  &  Pul.  471*  speaking  of  the  preceding  obsen'atioa  of 
Buller,  J.  said,  that  it  seemed  to  him  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  Buller  would  neceasarily  have  applied  to  it,  was  a 
sound  distinction ;  that  undoubtetlly  there  might  be  cases  where  the 
contract  might  be  of  a  nature  too  grossly  immoral  for  the  court  to 
enter  into  any  discussion  of  it,  as  where  one  man  has  pud  money 
by  way  of  hire  to  another  to  murder  a  third  person ;  but  where  no- 
thing of  that  kind  occurred,  he  thought  there  ought  to  be  a  locus 
pcFniienti^By  and  that  a  party  should  not  be  compelled  against  his 
will  to  adhere  to  the  contract.     Hooke,  J*  in  the  same  case,  d  Bos. 

6  Pul.  4/1.  said,  that  he  wished  it  to  be  understood,  that  he  fully 
acceded  to  the  doctrine  laid  down  by  Mr.  J.  Buller,  respecting  con^. 
tracts  executory  and  executed.  '^  In  Tappenden  v.  Randall,  the 
court  considered  the  distinction  between  contracts  executed  and 
executory  as  established  ;  the  judges  all  mafte  that  distinction  ;  it  is 
not  called  in  aid  ;  it  is  the  ground  of  th^r  judgment.*'  Per  Sir 
James  Mansfield,  C.  J.  in  Aubert  v.  Walsh,  3  Taunt.  281.  Agreea- 
bly to  this  distinction  was.  the  case  of  Walker  v.  Chapman,  (cited 
by  Buller,  J.  in  Lqwry  v.  Bourdieu,  Doug.  47 1).  A  sum  of  money 
had  been  paid  in  order  to  procure  a  place  in  the  customs.  The 
place  had  not  been  procured,  and  the  party  who  had  paid  the  money 
having  brought  an  action  to  recover  it  back,  it  was  holden,  that  he 
should  recover;  because  the  contract  remained  executory.  See 
also  AVilkinson  v.  Kitchin,  Lord  Raym.  SQ.  Pickard  v.  Bonner, 
Peake's  N.  P.  C.  241.  and  Aubert  v.  Walsh,  3  Taunt.  277.  As  to 
what  shall  be  notice  of  rescinding  the  contract,  see  4  Taunt.  290« 
The  reader,  however,  should  be  apprised,  that  there  is  a  case  in 
which  the  circumstances  were  similar  to  those  in  Wsdker  v.  Chap- 
man, and  yet  the  decision  was  different.  The  case  alluded  to  is 
that  of  Nonnan  v.  Cole,  C.  B.  Middx.  Sitt.  after  M.  T.  41  G.  3. 
3  Esp.  N.  P.  C.  253.  There  I.  S.  being  under  sentence  of  death 
in  Newgate,  the  plaintiff  was  prevailed  upon  to  lodge  a  sum  of 
money  in  the  hands  of  the  defendant,  to  be  applied  to  the  purpose 
of  procuring  him  a  pardon.  The  pardon  not  having  been  procured,  an 
action  was  brought  to  recover  the  money ;  but  Lord  Eldon,  C.J. 
was  of  opinion,  that  the  action  was  not  m^ntainable;  that  where  a 
person  interposed  his  interest  and  good  offices  to  procure  a 
pardon,  it  ought  to  be  done  gratuitously,  and  not  for  money  ;  the 
doing  an  act  of  that  description  should  proceed  from  pure,  and  not 
from  pecuniary  motives. 

(45)  It  must  be  admitted  that  the  case  of  Lacaussade  v.  White* 

7  T.  R.  536,  militates  iigainst  this  position*     There^  money  paid 
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of  a  horse  race',  prohibited  by  stat  13  G,  2.  c  19.  s.  2.  and 
deposited  the  money  in  the  hands  of  a  stake-holder ;  the 
event  having  terminated  in  favour  of  the  defendant,  the  money 
was  paid  over  to  him,  with  the  consent  of  the  plaintiif,  who 
afterwards  brought  an  action  to  recover  it  back  again ;  but  it 
was  holden,  that  it  would  not  lie ;  for  although  the  law  would 
not  have  enforced  the  payment  of  it,  yet,  having  been  paid, 
it  was  not  against  conscience  for  the  defendant  to  retain  it 
(46). 

The  plaintiff  and  defendant**,  who  were  lottery-office 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he, 
whose  number  should  be  drawn  on  the  day  next  following 
the  agreement,  should  receive  from  the  other  an  undrawn 
ticket,  or  the  value  of  it;  the  defendant's  number  being 
drawn,  he  chose  the  value  of  it,  and  received  the  same  from 
the  plaintiff;  the  agreement  having  been  continued,  the 
plaintiff's  number  was  drawn,  but  the  defendant  refused  to 
give  the  plaintiff  either  an  undrawn  ticket  or  the  value, 
whereupon  the  plaintiff  brought  an  action  for  money  had 
and  received,  to  recover  the  sum  which  he  paid  to  the  de- 
fendant on  his  number  being  drawn;   it  was  holden,  that 

B  Howsoo  Y.  Hancock,  8  T-.  R.  575.        o  Brovniu^  v.  Morris,  Cowp.  790. 


on  an  illegal  wager  was  recovered  back,  after  the  event  upon  which 
the  wager  proceeded  had  terminated  against  the  plaintiff,  the  court 
holding  it  more  consonant  to  sound  policy  to  permit  money  paid 
on  an  illegal  consideration  to  be  recovered  nack  by  the  party  paying 
it,  thaa  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 
But  it  mubt  be  observed  that  Le  Blanc,  J.  in  Vandyck  v.  Hewitt, 
I  East's  R.  9B.  said,  that  the  ground  of  the  determination  in  La- 
cauasade  v.  White  had  been  very  much  canvassed  in  Howson  v. 
tiancock,  8  T,  R.  575.  And  Lawrence,  J.  in  Williams  v.Hedley, 
8  East,  38^.  n.  appears  to  have  considtTed  Lacaussade  v.  White  as 
over-ruled  by  Howson  v.  Hancock.  And  Mansfield,  C .  J.  delivering 
the  opinion  of  the  court  in  Aubert  v.  Walsh,  3  Taunt.  284.  speaks 
to  the  same  effect. 

(46)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action  : 
yet  if  the  money  be  paid,  A.  cannot  recover  it  back  again.  Webb 
r.  Bishop,  Gloucester  Lent  Assizes,  1731,  coram  Re]yno]ds,  Ch.  B. 
Bull.  N.  P.  16.  132.  If  plaintiff,  who  by  defendant's  authority, 
has  laid  illegal  1>ets  in  defendant's  name,  upon  losing,  pays  them 
whh<mt  an  expreas  direction  so  to  dOf  he  cannot  recotrer  the  amount 
roia  the  defendant  afterwards,    Clayton  v.  Dilly,  4  Taunt.  i65. 
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the  action  would  not  lie^  because  the  plaintiff  was  not  only 
in  pari  delicto^  but  also  stood  in  the  light  of  that  species 
of  insurer,  from  whom  the  statute  meant  to  protect  the  un* 
wary. 

^n  like  manner,  where  an  insurance  was  made  on  a  ship' 
belbnging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat.  19  G.  2.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  back  the  premium,  after  the  ship  had  ar- 
rived safe;  for  the  court  will  not  interfere  to  assist  either 
party,  where  they  arci  in  pari  delicto. 

On  the  same  principle  it  was  ac^judged^,  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat 
19  G.  2.  c.  37.)  could  not  be  recovered  in  an  action  for  money 
had  and  received  after  the  ship  had  been  captured. 

In  like  manner  it  has  been  holden',  that  the  premium  paid 
on  an  illegal  assurance  to  cover  a  trading  with  the  eneniy, 
cannot,  after  the  risk  has  been  run,  be  recovered  back  again, 
although  the  underwriters  could  not  have  been  compell^  to 
make  good  the  loss. 

So  where  the  plaintiff  had  insured  colonial  broduce*  on  a 
voyage  from  the  West  Indies  for  Gibraltar,  ana  the  ship,  on 
board  which  the  goods  were  laden,  was  lost  by  the  perils  of 
the  seas,  it  was  holden,  that  the  premium  could  not  be  re- 
covered ;  because  colonial  produce  cannot  legally  be  shipped 
from  the  British  West  Indies  for  Gibraltar,  and  consequently 
the  insurance  was  ille^l.  And,  as  every  person  must  be 
taken  to  be  cognizant  of  the  law,  the  ignorance  of  the  assured, 
at  the  time  when  the  insurance  was  made^  that  the  insurance 
was  illegal,  will  not  avail  him. 

And  it  must  be  observed  here,  that  this  rule  holds  even  in 
cases  where  the  premium  is  paid  by  a  foreigner*,  although 
the  policy  is  illegal  by  the  municipal  law  of  this  country- 
only,  and  not  by  the  law  of  the  country  to  which  thfe  fo- 
reigner belongs,  e.  g.  the  stat  12  Car.  2.  c.  18.  s.  1.,  because 
the  rigour  of  our  great  political  regulations  ought  not  to  be 
relaxed  in  favour  of  foreigners  offending  against  them,  and 
there  is  very  little  reason  to  presume  ignorance  of  laws  pe- 
culiarly applicable  to  the  subjects  of  a  foreign  state. 

But  where  an  insurance  had  been  made  on  goods,  at  and 
from  a  port  in  Russia  to  London,  by  an  agent  residing  here 
for  a  Russian  subject  abroad,  which  insurance  was  in  fact  made 


p  Lowry  v.  Bourclieii,  Doug.  467.  s   Lubbock  v.  Potts,  7  East,  440. 

q  Aiidree  v.  Flt^tcher,  3  T.  R.  966.  t   Andrce  v.  Fletcher,  3  T.  R.  2Q6,  and 

r  Vandyck  r.  Hewitt,  I  East's  R.  97.         JVIorck  r.  Abel,  3  Bos.  &  Pul.  3S. 
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after  the  commencement  of  hostilities  by  Russia  against  this 
countiy,  but  before  the  knowledge  of  it  here,  and  after  the 
ship  had  sailed,  and  been  seized  and  confiscated,  it  was  hoiden^ 
that  the  policy  was  void  in  its  inception ;  but  that  the  agent 
of  the  assured  was  entitled  to  a  return  of  the  premium  paid» 
under  ignorance  of  the  fact  of  such  hostilities''. 

9.  Where  the  contract  is  not  malum  in  se^  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  in  force,  merely  because  it  would  be  inconvenient 
tiiat  the  merits  of  the  question  should  be  publicly  discussed^ 
in  such  case,  while  the  contract  remains  executory,  money 
paid  upon  it  by  one  of  the  parties  to  the  other  may  be  reco* 
vered. 

A.  in  consideration  of  a  sum  of  money  paid  to  him  by  B\ 
gave  a  bond  conditioned  for  the  payment  of  an  annuity  to  B. 
until  A.  should  make  it  appear  to  the  satisfaction  of  B.  that 
the  bop  duties  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity  was 
to  have  taken  place,  and  before  any  payment  had  been  made» 
B.  applied  to  A.  stating  that  he  considered  the  bond  to  be 
illegal  (47),  and  demanded  a  return  of  the  consideration,  which 
having  been  refused,  B.  brought  an  action  against  A.  for 
money  had  and  received :  it  was  holden,  that  it  would  well 
lie ;  Kooke,  J.  observing,  that  "  there  was  nothing  criminal  in 
this  contract,  nor  had  it  been  executed,  nor  was  this  a  case 
where  money,  which  has  been  paid  over  by  a  stake-holder, 
was  sought  to  be  recovered.*' 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant^,  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  had  and  received :  1.  because  such  a  mode 
of  proceeding,  would  impose  great  difficulties  on  the  defen- 
dant, by  not  apprising  him  of  what  he  was  to  defend :  2.  be- 
cause the  law  has  provided  two  specific  remedies  for  trying 
questions  of  this  kind,  namely,  actions  of  replevin  and  tres- 
pass (48). 

a  Oom  r.  Brace,  ]9  E«st,  385.    See    x  Tappendenr.  Randall,  2  Bot.&PaL 
farther,  Heoti|r  y.  SUnifbrth,  B.  R.        467, 
£.  T.  56  G.  3.  S  .P.  y  Lindou  v.  Hooper,  Cowp.  414. 


(47)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor 
hnmoral,  bat  the  courts  refuse  to  enforce  them  on  account  of  public 
inconvenience.     See  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130. 

(4S)  In  Anscomb  v.  Shore,  1  Camp.  N.  P.  C.  285.  it  was  holden. 
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But  where  an  action  for  money  had  and  received  Wa^ 
brought  against  an  overseer  of  the  poor*,  to  recover  money 
in  his  hands,  which  had  been  levied  by  a  sale  of  the  piaintifl's 
goods  on  a  conviction,  which  was  afterwards  quashed,  the  court 
held,  that  the  action  was  mahitainable  for  the  clear  moiuy 
produced  by  the  sale  of  the  goods ;  for  the  plaintiff"  might 
wave  the  tort,  and  sue  for  the  money  really  due. 

So  if  a  revenue  officer  seize  goods  as  forfeited*,  which  are 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  money  in  an  action  for 
money  had  and  received  (49). 

11.  In  cases  where  the  contract  is  legal,  the  plaintiff  cannot 
recover  on  the  general  counts  in  an  action  of  assumpsit,  while 
the  contract  remains  open,  and  not  rescinded  by  the  defendant ; 
the  only  remedy  is  on  the  special  agreement. 

As  where  the  defendant  sold  a  horse  to  the  plaintiff  with  a 
warranty  of  soundness**,  and  the  horse  proved  unsound.  The 
plaintiff  tendered  a  return  of  tlie  horse,  but  the  defendant 
refused  to  take  him  back ;  an  action  for  money  had  and 
received  having  been  brought,  it  was  holden,  that  it  would  not 
lie. 

z  Feltham  v.  Terry,  Bull.  N.  P.  J  31.    b  Power  v.  Wells,  Doug.  S4.  n,  Cowp. 

cited  in  Cowp.  419.  and  1  T.  R.  as?.  818  S.  C. 

a  Irving  v.  Wibon,  4T.  R.  485. 


by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  recognized  by 
the  court,  that  an  action  on  the  case  would  not  lie  for  detaining  cat- 
tle distrained  damage  feasant,  after  a  tender  of  amends,  jBuch  tender 
not  having  been  made  until  after  the  impounding. 

{49)  A  question  arose  in  this  case,  whether  the  officer  was  entitled 
to  a  month's  notice,  before  the  action  was  brought,  under  stat.  ^3 
G.  3.  c.  70.  s.  30.  in  order  to  give  him  an  opportunity  of  tendering 
amends.  The  court  decided  that  he  was  not ;  Grose,  J.  observing^ 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not 
extend  to  an  action  of  assumpsit,  4  T.  R.  48?.  cited  by  Lord  Ellen- 
borough,  C.  J.  in  Wallace  v.  Smith,  5  East's  R.  I  ^2.  But  see 
Greenway  v.  Hurd,  4  T.  R.  553.  where  an  excise  officer  having 
levied  duties  under  an  act  which  was  repealed  at  the  time  when  the 
duties  were  levied.  Lord  Kenyon,  C*  J.  ex{)ressed  an  opinion,  that 
tlie  officer  was  entitled  to  notice,  although  the  plaintiff  sued  in  as- 
sumpsit ;  because  the  defendant  acted  as  an  officer  of  the  excii^e 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that 
character.  There  was,  however,  another  point  in  the  case,  and 
it  does  not  appear  clearly  on  which  the  case  was  ultimately  de- 
cided* 
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So  where  the  plaintiff  sold  the  defendant  a  paif  of  coach 
horses*,  which  he  undertook  to  take  back  it  the  plaintift* 
should  disapprove  of  them,  and  return  them  within  a  month. 
The  plaintiff  did  return  them  within  a  month,  but  took  ano- 
ther pair  from  the  defendant,  without  making  any  new  agree- 
ment. This  the  plaintiff  also  returned  within  a  month,  and 
received  a  third  pair  on  the  23d  of  December,  without  making 
any  new  agreement.  The  plaintitf  disapproved  of  the  third 
pair,  because  they  were  restive  and  would  not  draw,  and 
offered  to  return  them  on  the  5th  of  January  following^  but 
the  defendant  refused  to  take  them  back,  and,  thereupon,  the 

Elaintiff  brought  an  action  against  the  defendant  for  money 
ad  and  received.  It  was  holden,  that  it  would  not  lie ;  for 
the  original  special  contract  having  been  continued  through 
all  the  subsequent  dealings,  the  defendant  ought  to  have 
had  notice  by  the  declaration,  that  he  was  sued  upon  that 
contract. 

So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voyage  from  A.  to  B'^.  and  back  again,  with  a  stipulation, 
that  he  should  not  be  entitled  to  his  wages  until  the  end  of 
the  voyage ;  it  was  holden,  that  he  could  not  maintain  a  gene- 
ral indebitatus  assumpsit  to  reco\'er  his  wages  pro  rata  as  far 
as  B.,  though  he  had  been  wrongfully  dismissed  at  B.  by  the 
defendant. 

It  must  be  observed,  however^  that  where  the  contract  is 
rescinded  by  the  original  terms  of  it''^  no  act  remaining  to 
be  done  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
back  his  money.  As  where  plaintiff  had  paid  to  the  defen- 
dant ten  guineas  for  a  chaise,  on  condition  to  be  returned  in 
case  the  plaintiff's  wife  did  not  approve  of  it,  paying  3s.  Gd. 
per  diem  for  the  time ;  the  plaintiff's  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiration  of  three  days^ 
and  left  on  defendant's  premises  without  any  consent  on  his 
part  to  receive  it:  the  hire  of  Ss.  6d.  per  diem  was  tendered 
at  the  same  time,  which  defendant  refused  as  well  as  to  re- 
turn the  money.  An  action  for  money  had  and  received 
bein^  brought  for  the  ten  guineas,  it  was  holden,  that  it 
would  well  lie. 

So  where  a  contract  is  not  c&rried  into  execution  by  reason 
of  some  negligence  or  default  of  one  party  ^,  the  other  party,- 
not  having  done  any  thing  which  can  be  considered  as  an 
execution  of  the  contract  in  part,  may  abandon  the  contract 

«!  Woston  V.  Downs,  Doug.  2d.  e  Tower*  v.  Barrett,  i  T.  K.  133. 

li  llalic  V.  riti^htroan,  8  EauV*  K.  145.     f  Giles  t.  Bdwards,  7  T.  R.  181 . 
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and  recover  the  money  which  he  has  paid  on  such  contract  : 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto^,  so  as  to  place  both  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  point,  Cooke  v.  Mun- 
stone,  1  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  the  plain- 
tiff's use,  the  plaintiff  cannot  recover  the  money,  unless  it 
be  against  conscience  that  the  defendant  should  retain  it : 

Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff**,  which  he  accepted  and  paid  to  an  innocent  in- 
dorsee for  a  valuable  consideration,  and  the  plaintiff  on  dis- 
covering the  forgery  brought  an  action  against  the  indorsee  to 
recover  back  the  money  as  money  paid  by  mistake,  it  was 
holden,  that  the  action  would  not  lie ;  for  it  was  not  uncon- 
scientious in  the  defendant  to  retain  the  money  when  he  had 
once  received  it,  upon  a  bill  for  which  he  had  given  a  fair  and 
valuable  consideration,  without  the  least  privity  or  suspicion 
of  any  forgery,  and  the  plaintiff  ought  to  have  satisfied  him- 
self, whether  the  bill  was  really  drawn  upon  him  by  the  person 
whose  name  was  subscribed  to  it 

• 

13.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.  Hence  stock  cannot  be  recovered 
in  an  action  for  money  had  and  received*;  stock  being  a  new 
species  of  property,  axid  not  money.  But  where,  upon  a 
wager  of  ten  guineas  to  one,  the  stake-holder  received  country 
bank-notes,  and  paid  them  over  wrongfully  to  the  party  who 
had  lost  the  wager ;  it  was  holden  ^,  that  an  action  for  money 
had  and  receiv^  would  lie  at  the  suit  of  the  winner ;  Lord 
EUenborough,  C.  J.  observing,  that  provincial  notes  were 
certainly  not  money ;  yet,  if  the  defendant  received  them  as 
money,  and  all  parties  agreed  to  treat  them  as  such  at  the 
time,  he  should  not  be  permitted  to  say  that  they  were  only 
paper  and,  not  money.  As  against  him  it  was  so  much  money 
received  by  him.  So  where  an  insurance  broker  having  re- 
ceived credit  in  an  account  with  an  underwriter  for  a  loss, 
upon  a  policy,  whereupon  the  name  of  the  underwriter  was 
erased  from  the  policy ;  it  was  holden  *,  that  the  principal 
might  maintain  an  action  for  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  depnved  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having 

g  Hunt  V.  Silk,  5  EnaVs  R.  449.  recog-        9589.    See  alio  Jones  v.  Brioley,  § 

nizing  Giles  T.  Edwards.  East,!, 

h  Price  ▼.  Neale>  8  Burr..  1354. 1  Bl.  k  Pickartl  v.  Bankes,  13  East,  90. 

R.  390.  S.  C.    8ee  ]  Marsb.  R.'453.  1  Andrew  w,  Robinson,  s  Canip.^.  P. 
k  Nigbtiugal    y.  Devume,     6  Burr*        C.  199* 
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received  credit  in  account  for  the  money,  he  was  estopped 
from  saying  that  he  had  not  the  sum  in  his  hands  for  the 
plaintiff's  use.  ^ 


III.  Of  the  Declaration. 

Venue. — ^The  action  of  assumpsit  being  founded  on  con- 
tract is  transitory  (50),  and  consequently  the  venue  may  be 
kdd  in  any  county  at  the  election  of  the  plaintiifl 

Where  an  action  is  brought  in  an  inferior  court,  it  must 
T)e  stated  in  the' declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  court.  Hence  in  assumpsit 
in 'an  inferior  court,  not  the  promise  only,  but  the  conside- 
ration"^ also,  oh  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction ;  for,  the  inferior  court  cannot  hold 
plea  unless  the  whole  matter  is  within  their  jurisdiction"; 
consequently,  if  a  declaration  for  goods  isold  and  delivered**, 
or  money  had  and  received',  or  money  paid**,  merely  state 
that  the  defendant  promised  to  pay  withm  the  jurisdiction, 
without  stating  the  sale  and  deiiveiy  of  the  goods,  or  the  re« 
ceipt  or  payment  of  the  money,  to  have  been  within  the  juris- 
diction, it  will  be  error;  and  error,  even  afler  verdict*,  tor  in 
this  case  nothing  shall  be  intended  to  be  within  the  jurisdiction, 
that  is  not  expressly  averred  to  be  so*. 

.  Day. — ^The  day  mentioned  in  the  declaration,  on  whick 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material  % 

Erovided  it  be  a  day  after  the  cause  of  action  accrued  and 
efore  action  brought  If  the  defendant  by  his  plea  makes 
the  time  material,  the  plaintiff  may  by  his  replication  answer 
to  that  plea,  without  being  guilty  of  a  departure;  as  where 
the  promise  was  laid  on  the  (irst  of  May^,  3  Car.  1.  and  the 

m  Ramsey  ▼.  Atkinnon,   i    Lev.  50.  q  ll€aTen  v.  DuTenport,  1 1  Mod.  365k 

Whitehead  v.  Brown,  ]  Lev.  gd.  6vo.  ed. 

n  Drak«  ▼.  Beare,  i  Lev.  104,  5.  r  Wiiiford  ▼.  poveil,  Ld.  Raym^isio. 

«  Price  ▼.  Hill,   1  Lev.  1.17.     Stone  v.  s  Per  Atkins  and  Scroggs,  Js.  3  Modv 

Waddinfrfon,  1  Lov.  15^.      Hauslip  197. 

V.  Coater,  3  Ley.  87.       Waldock  v.  t  liikersalls  ▼.  Samme,  Cro.  Car.  i30i 

Cooper,  9.  Wi Is.  i6.  n  Lee  ▼.  Rogerc,  1  LeV.  110. 
|>  Trevor  v.  Wall,  1  T.  R.  i3i. 

(50)  DehUum  et  contractus  sunt  nullius  loci.     €  Inst  230. 
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defendaot  pleaded  that  the  writ  was  first  brought  the  4th 
February,  14  Car.  3.,  and  that  he  did  not  promise  within  six 
years  before  the  said  4th  February:  replication,  that  he 
promised  within  six  years  before  the  said  4th  of  February :  on 
motion  in  arrest  of  judgment,  it  was  holden,  that  the  replica- 
tion was  not  a  departure  from  the  declaration ;  because  the 
time  in  the  declaration  was  not  material. 

So  where  the  plaintiff  declared  upon  a  promise  made''  26th 
March,  12  Geo.  I.  the  defendant  pleaded,  that  after  the  pro- 
mise, and  before  the  bill  file^,  viz.  2d  April,  he  tendered  the 
money ;  the  plaintiff  replied,  that  after  making  the  promise, 
viz.  I2th  February,  he  filed  his  bHl:  on  demurrer  it  was 
objected,  that  plaintiff  had  brought  his  action,  as  appeared  by 
his  own  shewing,  before  the  cause  of  action  accrued.  But 
the  court  over-ruled  the  objection,  observing,  that  as  the 
plaintiff  would  not  in  evidence  have  been  confined  to  the  day 
in  his  declaration,  there  was  not  any  reason  he  should  be 
more  confined  in  pleading ;  that  in  the  case  of  a  common 
assumpsit,  the  day  was  alleged  for  form  only,  and  therefore, 
the  defendant  could  not  confine  the  plaintiff  to  the  day  alleged 
in  the  declaration  (51). 

Manner  of  stating  the  Con/rac/.— In  the  action  of  as- 
sumpsit the  declaration  must  state  the  contract,  on  which  the 
action  is  founded,  truly  and  correctly ;  that  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms ;  for  a  material  variance  be- 
tween the  contract  alleged,  and  the  contract  proved,  will  be 
fatal^: 

As  where  the  contract  alleged  was,  to  deliver  good  "  mer'' 
chandisabW*  wheat*,  and  the  proof  was  to  deliver  good 
"  second  sorf  of  wheat,  the  plaintifi*  was  nonsuited  for  the 
variance: 

So  where  the  plaintiff  declared  upon  a  contract  for  wages 
upon  a  certain  voyage  from  London  to  Africa,  and  thence  to' 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  voy- 
age from  London  to  Africa*,  and  thence  to  the  West  Indies 

X  Mathews ▼.  Sptcer,Str.  806.  s  Per  HoU,  C.  J.  Ld.  Raym.  735. 

y  Cooke  ▼.  Munstone,  1  Bos.  &  Pul.    a  White  ▼.  Wilson,  8  Bos.  &  ^ul.  i]6.t 
N.R.  351. 


(51)  A  different  rule  holds  in  actions  on  promissory  notes,  where 
the  day  forms  an  essential  part  of  the  agfeement.  Stafford  v.  Forcer," 
£.  1  G.  I.  cited  in  Cole  v.  Hawkins,  Str.  22.  and  reported  in  10 
^od.  31). 
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or  America,  and  afterwards  to  London^  &c. ;  t1ie  variance  was 
holden  to  be  fatal,  the  contract  proved  being  for  a  dilferent 
voyage  than  that  declared  on. 

So  where  the  plaintiff  had  agreed  to  purchase  of  the  de- 
fendant 100  bags  of  wheat**,  40  or  50  of  which  were  to  be 
delivered  on  one  market  day,  and  the  remainder  on  the  next 
market  day,  and  the  defendant  had  delivered  40  bags  on  the 
first  market  day,  but  had  failed  in  delivering  the  remainder: 
in  an  action  brought  for  the  non-delivery  ot  the  residue,  one 
count  of  the  declaration  stated  the  agreement  to  be  for  the 
delivery  of  40  bags,  and  another  for  the  delivery  of  50  bags,  in 
the  first  instance,  but  the  contract  was  not  stated  in  the  al- 
ternative in  any  part  of  the  declaration;  the  court  held  the 
variance  fatal;  for  the  contract  ought  to  have  been  stated 
according  to  the  original  terms  of  it,  which  made  it  optional 
in  the  defendant  to  deliver  40  or  50  bags  in  the  lirst  instance, 
and  not  an  absolute  contract  for  the  delivery  of  either  of 
those  quantities  (52). 

So  where  the  contract  was  to  deliver  goods  within  four- 
teen days*,  or  as  soon  as  a  certain  vessel  arrived;  the  vessel 
arrived  after  the  fourteen  days;  and  on  breach  of  tlie  con- 
tract, by  non-delivery,  the  plaintiff  declared,  in  one  count 
on  a  contract  by  the  defendant  to  deliver  within  fourteen 
days,  and  in  another  count  to  deliver  on  the  arrival  of  the 
ship;  but  there  being  no  count  laying  the  contract  in  the 
alternative,  the  court  held  the  variance  fatal. 

Assumpsit  upon  a  warranty*,  that  a  horse  was  sound,  in 
consideration  that  plaintiff  would  buy  him  at  a  certain  price, 
to  wit,  861.  5s.  with  another  count  in  consideration  he  had 
bought  him;  it  appeared  in  evidence,  that  the  horse  was 
bought  jointly  with  another  at  one  entire  price  of  60  gui- 
neas.   Lord  Kenyon  held  the  variance  fatal. 

The  Consideration, — Every  part  of  the  entire  considera- 

b  Penny  v.  Porter,  2  East's  R.  9.  d  Hort  ▼.  Dixon,  Middx.  Sit.  after  M. 

«  Shi^ham  t.  Saanders,  B.  R.  E.  83        T.  37  G.  3.  B.  R.  MSS.  See  also  Sy- 

Geo.  3.  8  Eatt'M  R.  4.  o.  (a).  monda  v.  Carr,  1  Camp.  N.  P.  C- 

361. 


(52)  At  the  close  of  the  first  ailment  on  this  case.  Lord  Ken- 
yon, C.  J.  said,  that  the  opinion  delivered  by  Lord  Mansfield,  C.  J. 
in  LAyton  v.  Pearce,  Doug.  15.  viz.  "that  where  a  contract  is  op- 
tional in  a  party,  and  he  makes  his  election,  the  option  is  tlierel>y 
determined,  and  the  contract  may  then  be  declared  on^  as  an  abso* 
lute  coDtrect,"  was  extra-judicial.    MSS. 
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tion  for  any  promise  contained  in  the  agreement  must  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
an  agreement^,  which  consists  of  several  distinct  parts  and 
collateral  provisions,  it  is  not  necessaiy  to  state  in  the  de- 
claration every  part  of  such  agreement;  it  is  sufficient  to 
9tate  so  much  of  the  agreement  as  contains  the  entire  consi- 
deration for  the  act^-and  the  entire  act  which  is  to  be  done, 
in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  jury,  but  not  neces- 
sary to  be  shewn  to  the  court  in  the  first  instance  on  the  face 
of  the  record  (53). 

In  like  manner,  where  the  plaintiff  states  the  whole  con- 
sideration truly',  and  then  states  those  parts  gf  the  defend- 
ant's promise,  the  breach  of  which  he  complains  of,  truly 
and  correctly;  that  is  sufficient,  without  stating  other  parts 
of  the  promise  irrelevant  to  the  breach  complained  of.  It  is 
enough  to  state  that  part  of  the  agreement  truly  which  ap- 
plies to  the  breach  complained  of,  if  that  which  is  omitted 
do  not  qualify  that  which  is  stated  <• 

Idle  and  insufficient  considerations  do  not  form  any  es* 
sential  part  of  the  contract*^,  consequently  it  is  neither  ne- 
cessary to  state  them  in  the  declaration,  nor,  if  stated,  ta 
prove  them.  By  the  term '*  idle  and  insufficient  considera- 
tions," must  be  understood  such  considerations  as,  if  they 
stood  alone  unconnected  with  one  or  more  sufficient  consi- 
derations, would  not  support  the  promise  of  the  defendant. 
They  are  distinguishable  from  illegal  considerations;  for, 
if  one  of  the  considerations,  where  there  are  two  or  more, 
is  illegal,  it  will  vitiate  the  whole  contract,  and  the  action 
cannot  be  supported;  but  an  idle  or  insufficient  considera- 
tion may  be  rejected;  in  truth,  it  is  a  nullity. 

Executory  considerations  are  traversable*,  and  the  per- 

e  Per  Lord  £llcnboroagli,  C  J.  deliver-  g  Tempest  ▼.  Rawlins^  1 3  EMt,  18 .  See 
ing  the  judgment  of  the  court  in        also  Cotterill  v.  Cuff,  4  Taunt.  885. 

Clark  ▼.  Gray,  6  EaBt*t  R.  569^  5^0.  h  Crisp  ▼.  Gamel,  Cro.  Jac.  127. 

t  Miles  ▼.  Sbeward,  8  East,  7.  i  Sexton  r.  Miles,  Salk.  S9. 


(53)'  "There  are  a  great  variety  of  agreements  not  under  seal, 
^ontuning  detailed  provisions  regulating  prices  of  labour,  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  differences, 
&c.  which  are  every  day  declared  upon  in  the  eeneral  form  of 
a  count  for  work  and  labour,"    Per  Lord  Ellenborough,  C«  J« 
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fbrmance  of  them  must  be  averred  with  time  and  place.  In 
cases  where  the  promise  of  the  defendant  is  founded  on 
two  or  more  executory  considerations,  the  performance  of 
all  inuBt  be  fully  and  eitpressly  averred*;  for  an  imperfect 
allegation  of  the  performance  of  one  only  will  vitiate  the 
declaration.  Where  the  consideration  is  executed,  (in  which 
case  it  is  not  traversable*)  and  the  promise  to  pay  a  sum  cer- 
tain, or  to  do  or  forbear  from  doing  some  specific  act,  the 
declaration  proceeds  at  once  from  the  statement  of  the  con- 
tract to  the  breach,  without  any  intermediate  avewnent. 

Breach. — ^The  breach  ought  to  be  co-extensive  with  the 
promise,  but  not  enlarged  beyond  it". 

The  promise  was  'Ho  deliver  a  gelding  in  as  good  plight 
as  he  borrowed  him";**  the  declaration  averred,  that  he  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff  judg- 
ment was  arrested,  because  the  breach  was  not  laid  accx)ra- 
ing  to  the  promise.  It  will  be  sufficient,  however,  if  the 
breach  pursue  the  words  of  the  promise** 

Notice,  Averment  /herco/l— -Where  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
such  notice  ought  to  be  inserted  in  the  declaration. 

The  defendant  bought  of  the  plaintiff  a  quantity  of  bar- 
ley', and  promised  to  pay  him  tor  it  as  much  as  he  could 
get  from  any  othar  person.  The  plaintiff  averred  in  his  de- 
claration, that  he  afterwards  sold  the  same  quantity  to  ./.  S, 
for  such  a  sum,  but  did  not  aver  that  the  defendant  had  no- 
tice of  the  sum  given  by  J.  S.;  for  this  omission  the  judg- 
ment was  arrested:  and  this  distinction  was  taken ^  that,  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S.  paid,  in  that  case,  qvia  constat  de  persona  and 
he  is  indifferently  named  between  tliem,  the  defendant  at  his 
peril  should  inquire  of  him,  and  the  plaintiff  was  not  bound 
to  give  notice;  but  where  the  person  was  altogetlier  uncer- 
tain, there  the  plaintiff  to  entitle  himself  to  the  action  ought 
to  give  notice.  ^ 

See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Exch.  Ch. 
Hob.  51.  to  the  same  eflfect,  where  an  averment  of  notice 
was  holden  necessary,  on  the  ground  that  the  matter  rested 

k  Lenerct  v.  Rivet,  Cro.  Jac  503.  p  Hall  v.  Hemminii^c,  Cro  Jac.  432-    1 

1  1  Rol.  Rep.  43. 401.  Hob.  106.  Ro  Abr  463. 1  25.     3  Bulst.  85,6, 

IB  Cro.  Jac.  115.  7.  S.  C 

v-Wright  V.  JoboaoD,  1  Vent.  64.  q  See  Ld.  Raym.  11 27.  wlu^re  this  cast 

o  Pilcbard  v.  Kiogtfton,  Cro.  Car.  203.        was  put  by  HuU,C.  J.  Brice  v.  CarrC 

1  Lev.  47.  S,  P. 
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ip  the  privity  and  knowledge  of  the  plaintiff  alone:  but 
where  the  conusance  of  the  act  to  be  done  lies  as  well  in  the 
notice  of  the  diefendant  as  of  the  plaintiff,  an  averment  of 
notice  is  not  necessary;  as  where  the  act  is  to  be  done  by  a 
stranger'  (54):  so  where  an  act  is  to  be  done  by  the  plaui- 
tiff  to  a  stranger*  (55),  as  where  the  declaration  stated,  that, 
in  consideration  that  the  plaintiff  had  agreed  to  give  his 
Bond  to  J.  S.  for  the  debt  of  the  defendant,  the  defendant 
promised  to  save  him  harmless,  and  avers  that  he  gave  the 
bond,  and  was  sued,  &c.  An  es^ception  was  taken,  because 
it  was  not  averred,  that  the  plaintiff  gave  the  defendant  no- 
tice of  his  giving  the  bond;  but  it  was  over-ruled,  because 
the  defendant  at  his  peril  ought  to  take  notice  of  the  obliga- 
tion, as  in  a  bond  to  stand  to  an  award  {56). 

Request — ^Where  a  debt*  or  mere  duly  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re- 
quest before  action  brought,  and  consequently  an  averment 
of  such  request  in  the  declaration  is  unnecessary;  for  the 
bringing  the  action  is  a  suiRcient  request. 

In  assumpsit  upon  a  promissory  note",  payable  four  months 
after  date,  it  was  objected  in  error,  that  the  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  was  four  months  before  it 
became  due;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  re<][uest; 
that  the  brin^^ing  the  action  was  a  request  in  law,  and  it  ap- 
peared that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 

•  It  is  observable,  however,  that  when  the  defendant  is 
chargeable,  upon  a  collateral  promise  to  pay',  do,  or  omit 
some  act,  upon  request,  and  not  for  a  mere  debt  or  duty,  an 

r  Powle  ▼.  Hagger,  Cro.  Jac.  493.  u  Frampton  v.Coulsoo,  1  Wits.  83- 

8  Juxon  V.  Thorohill,  Cro.  Car.  133.  x  Birks  v.  Trippet,  1  Saand.  38-  Sel- 
t  Bartlet  y.  Bartlet,  Winch.  9.  Vivian        man  v.  King,  Cro.  Jac.  18S.    Hill  v. 

▼.  Shipping,  Cro.  Car.  335.     Wallis        Wade,  Cro.  Jac.  5S3.  and  2  R0I.  Rep. 

▼.Scott,  1  Str.  88.  62« 


(54)  That  is,  a  stranger  named  and  agreed  upon  betweeD  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac.  432.  aod 
aute. 

(55)  See  the  preceding  note. 

(56)  Notice  need  not  be  given  of  a  matter  which  a  person  id 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  in  Smith  v.  Croffe,'Lord  Raym.  1128.  See  also  8  Rep, 
92.  h.  S.  p. 
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actual  request  ought  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration; 
and  the  day,  year,  and  place,  where  the  request  was  made, 
must  be  expressed,  as  in  such  case  the  request  is  parcel  of 
the  duty. 

Hence  it  will  appear,  that  the  general  averment  "al- 
though often  requested,"  is  not  sufficient  in  a  case  of  this 
kind,  not  on  account  of  the  word  "although,"  because  that 
has  been  determined^^  to  be  an  express  averment,  and  equi-  . 
valent  to  the  words  "the  plaintift*  in  fact  says,"  or  any  other 
words  of  averment,  but  because  time  and  place  are  omitted. 

ForrDerly  indeed  the  omission  of  time  and  place  was  con- 
sidered as  a  defect  in  substance,  and  as  good  ground  for  ge- 
neral demurrer,  or  arresting  the  judgment*,  and  some  mo- 
dem cases*  also  appear  to  support  the  same  doctrine;  but  in 
a  very  late  case*  it  was  solemnly  decided,  that,  since  the  sta- 
tute'^  for  the  amendment  of  the  law,  such  defect  can  be 
taken  advantage  of  by  special  demurrer  only,  and  cannot  be 
a  ground  for  arresting  the  judgment  even  after  a  judgment 
by  default;  because  it  is  an  omission  "of  a  like  nature,"  or 
rather  of  a  less  material  nature  than  those  specified  in  the 
statute,  such  as  the  prout  patet  per  recordum^  hoc  paratus  est. 
rerificare,  &c.  and  consequently  cured  bj*  the  healing  operu' 
Uon  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explana- 
tion of  some  special  averments  which  are  requisite  in  parti- 
cular cases,  beginning  with  conditions  precedent  (57). 

Of  Conditions  precedent — 1st  If  A.  promise  to  do,  or  to  , 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  an- 
tecedent performance  of  some  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be- 
cause B.'s  right  of  action  for  a  breach  of  such  promise  de- 


y  3  Leon.  67. 

z  HiU  ▼.  Wade,  Cro.  Jac.  593. 

a  Bach  ▼.  Owtn,  s  T.  R.  409. 


b  Bowdell  v«  ParaooB,  B.  R.  M.  49  G. 

3.  10  East,  359. 
c  4  AoD.  c  16.  9.  1. 


(57)  These  remarks  would  have  followed  more  naturally  after 
the  paragraph  relative  to  executory  considerations;  but  as  they  run 
to  great  length,  1  thought  it  better  to  postpone  them,  in  order  that 
the  learning  relative  to  the  principal  points,  which  ought  to  be  at- 
tended to  in  framing  the  declaration  in  ordinary  cases,  might  be 
reduced  within  as  narrow  a  compass  as  possible,  and  presented  to 
^he  reader  at  one  Yiew. 
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pends  ofn  the'  prior  performance  (or  that  which  is  equivalent 
to  perfonnance)  of  the  act  or  promise  on  tlie  part  of  B. ;  and 
the  act  or  promise  to  be  perfomed  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distmguished  by  this  ^ 
appellation,  because  the  performance  (or  that  which  is  equi- 
valent to  performance)  of  such  act  or  promise  precedes  B/s 
right  of  action  to  recover  damages  against  A.  for  the  non- 
performance of  his  promise,  and  must  be  specially  averred  in 
the  declaration. 

The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  wool*,  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  17  tod  to  be  chosen  by  the  plmntiff; 
the  defendant,  in  consideration  of  a  sum  of  money  to  be 
paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff  the 
aforesaid  15  tod  of  wool,  and  averred  that  he  was  ready  at 
the  day  to  pay  the  defendant  the  money,  yet  the  defendant 
had  not  delivered  the  wool;  after  non-assumpsit  pleaded, 
and  a  verdict  for  the  plaintiff,  an  exception  was  taken  in  ar- 
rest of  judgment,  because  the  plaintiff  had  not  shewn  that 
he  had  chosen  15  tod  out  of  the  17^  which  is  quasi  a  condi" 
Hon  precedent,  and  an  act  to  be  first  performed  by  the  plain- 
tiff before  the  defendant  is  bound  to  do  any  thing;  which 
was  assented  to  by  the  whole  court 

The  case  of  Thorpe  v.  Thorpe,  Easter,  13  W.  3.  Lord 
Raym.  662.  Salk.  1,71.  S.  C.  Rot.  253.  has  been  considered  38 
a  leading  case  on  this  subject 

The  declaration  in  that  case  stated*,  that  the  defendant 
held  of  the  plaintiff  certain  lands  by  way  of  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  equity  of  redemption,  an  consideration  uhereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  mo- 
ney r  and  that  the  plaintiff  in  consideration  of  the  said  agree- 
ment, and  that  the  plaintiff  would  perform  his  part  of  the 
agreement,  promised  to  perform  his  part;  and  assigned  for 
breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his 
part,  yet  the  defendant  had  not  paid  the  sum  of  money 
agreed  on;  the  defendant  pleaded  a  release,  of  which  the 
plaintiff  craved  oyer,  and  then  demurred. 

It  was  insisted,  on  the  part  of  the  defendant,  that  this 
action  was  founded,  not  upon  the  making  the  release  of 
the  equity,  of  redemption,  but  upon  the  promise  to  make  it, 
and  consequently  the  plaintiff  had  a  right  of  action  at  the 

d  Kayuay  ▼.  Alexander,  Yelr.  76.  e  See  Recordj  1  Latw.  945. 
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time  of  the  promise  made;  and  then  the  release  of  all  de- 
mandsy  &c.  coming  afterwards^  released  it»  dnd  was  a  good 
bar  to  the  action.  To  this  it  was  answered  and  resolved  by 
the  court,  that>  if  there  had  been  a  positive  agreement,  that 
the  plaintiff  should  release  the  equity  of  redemption,  and 
that  the  defendant  should  pay  the  monev,  the  piaintiff  might 
have  maintained  an  action  before  he  haa  made  such  release; 
but  here  the  promise  was  **  in  consideration  whereof,"  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  condi- 
tion precedent  Hotty  C.  J.  then  entered  into  the  distinc- 
tion between  positive  agreements  and  conditions  precedent, 
and  observed^  that  in  the  case  of  conditions  precedent,  an 
action  could  not  be  maintained  before  performance :  but  in 
the  case  of  positive  agreements  it  was  otherwise:  he  then  laid 
down  the  following  rules: 

1.  If  a  day  be  appointed  for  pajrnient  of  the  money,  andl 
the  act  for  which  tne  money  is  to  be  paid,  cannot  be  done 
before  the  day  appointed,  then,  though  the  agreement  be  to 
pay  the  money  for  the  doing  the  thing,  yet  the  action  may 
DC  brought  for  the  money  before  the  thing  done;  because 
the  agreement  is  positive,  that  the  moiiey  shall  be  paid  at 
the  day  appointed. 

With  respect  to  the  reasonableness  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  as  to  pay  his  money  before  he  has  the 
thing  for  which  he  ought  to  pay,  and  will  rely  upon  the  re- 
medy he  has  to  recover  the  said  thing,  he  ought  to  per- 
form his  agreement 

,  2.  Though  a  day  certain  be  appointed  for  payment  of 
the  money,  yet  if  the  day  is  to  incur  after  the  time  in 
which  the  consideration  ought  to  be  performed,  for  which 
the  money  should  be  paid,  the  performance  of  the  consi- 
deration ought  to  be  averred  in  an  action  brought  for  the 
money. 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had 
not  sufficiently  averred,  that  he  had  made  a  release  of  the 
equity  of  redemption;  for  he  ought  to  have  shewn  Aoio  he 
had  done  it,  in  order  that  the  court  might  judge  whether 
it  was  done  according  to  the  agreement  The  chief  justice 
admitted,  that  the  plaintiff  in  his  declaration  ought  to  have 
shewn  the  time  and  place  when  and  where  the  release  was 
executed,  and  how  tne  equity  of  redemption  was  released, 
and  that  for  want  of  that,  this  declaration  would  have  been 
ill  on  demurrer;    but^  he  lidded,  that  the  defendant,  by 
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pleading  over  had  admitted  that  the  release  of  the  equity 
of  redemption  was  properly  made,  and  thereby  aided  this 
defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  case': 
In  assumpsit  by  the  vendor  against  the  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  declaration  alleged,  that  he  was  seized 
in  fee  of  the  land  in  question,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  good  title,  and  then  averred,  that 
the  title  to  the  land  was  made  good,  perfect^  and  satisfac^ 
tory  to  the  defendant:  on  demurrer  (58),,  it  was  holden 
that  it  was  not  necessaiy  for  the  plaintiff  to  set  forth  in  the 
declaration  all  the  particulars  of  his  title,  and  that  the  aver?- 
ments  in  the  present  case  were  sufficient  to  enable  the  plain*' 
tiff  to  call  upon  the  defendant  for  the  non-execution  of  his 
part  of  the  agreement  (59). 

But  in  a  prior  case*,  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 
been  brought  by  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
allied  that  he  had  been  alwatfs  ready  and  willing,  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it,  on  payment  of  the  purchase 
money,  it  was  holden  not  sufficient,  but  that  the  plaintiff 
ought  to  have  averred  that  he  actually  made  a  good  title 
and  surrendered  the  estate  to  the  purchaser,  or  a  tender  and 
refusal,  and  ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed  that  in  the  cases  of  condi- 

f  Martia  ▼.  Smith,  6  East'ii  R.  555.         g  Phillips  ▼.  Fielding,  9  H.  61.  123. 


(58)  It  was  a  special  demurrer  to  the  ireplication  ;  but  the  plea 
and  replication  being  admitted  to  be  bad,  the  question  turned 
wholly  on  the  aufficiency  of  the  declaration. 

(59)  In  debt  for  a  penalty  against  one  who  had  articled  to  pur- 
chase land,  it  was  objected  that  the  plaintiff  had  stated,  in  the 
declaration,  only  that  he  was  ready  and  willing  to  make  a  good 
^tle,  biit  had  not  shewn  what  title.  Lord  Loughborough,  C.J.  in 
delivering  judgment,  thought  that  the  objection  was  well  founded, 
and  that  the  plaintiff  oueht  i;o  have  set  forth  his  title.  D.  of  St. 
Albans  v.  Shore,  1  H.  d\,  270.  But  see  the  remarks  of  Lord 
Ellenborough,  C.  J.  and  Lawrence,  J.  on  this  opinion  of  Lord 
Loughborough,  6  East's  R.  56l,  662. 
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tions  precedent,  either  performance,  or  that  which  the  law 
consiaers  as  equivalent  to  performance,  must  be  special!/ 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  eq^uiyalfijiJL10.pfirformance,  and  an  averment 
txj  that  eflect  Ts  sufticient,  but  an  averment  of  a  tender  alone 
without.r£fuflaLi&  npt\ 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend, 
an  actual  tender  becomes  impossible;  here  then  a  tender  in 
law  will  be  suiRcient;  but  to  support  this,  it  will  be  incum* 
bent  on  the  party  who  is  to  make  the  tender  to  shew,  that 
he  has  done  every  thing,  as  far  as  in  him  lies,  towards  the 
execution  of  the  contract,  as  will  appear  from  the  following 
cases: 

In  covenant  (60)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  company* s  house,  on  a  certain  notice, 
the  plaintifi*  averred  that  he  gave  the  notice  to  the  other 
party  to  come  to  the  Hudson's  Bay  House  and  accept  the 
stock,  and  that  the  plaintiff  was  ready  there  at  the  day 9  and 
offered  to  transfer  it,  but  that  the  other  party  did  not  come 
to  accept  it,  nor  had  paid  the  price  agreed,  &c.;  upon  de- 
murrer, the  declaration  was  holden  ill;  for  where  the  party 
to  whom  the  act  is  to  be  done  does  not  come  at  the  time 
and  place  appointed,  the  other  ought  to  shew  that  he  came 
at  the  last  time  of  the  day  which  the  law  has  appointed  for 
the  doing  the  act;  and  if  he  came  there  before,  he  ousht  to 
shew  that  he  continued  there  to  the  last  time.  And  tnat  as 
the  stock  could  only  be  transferred  when  the  Company's 
house  was  open,  which  was  at  stated  hours  of  the  day,  the 
plaintiff  should  have  averred  the  usage  of  the  company  in 
that  respect,  and  that  he  came  there  at  the  proper  time,  and 
staid  there  until  after  the  house  was  shut. 

So  where  in  assumpsit^  for  not  accepting  stock  agreed  to 
be  transferred  by  the  plaintiff  at  the  request  of  the  defen- 
dant, the  plaintiff  averred  that  he  was  ready  and  willing,  and 

li  Lea  ▼.  Exelby,  Cro.  Elix.  S88.  Salk.        Raym.  696.  Com.  Rep.  i]6.  2  Salk. 

693  S.  P.  693.  and  12  Mod.  529. 

i  Laucaahire    ▼.    Killinj^wortb,     Ld.    k  Bordenare  ▼.  Gregory,  5  Eaal*t  R. 

107. 


(60)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
not  aware  of  any  distinction  between  covenant  and  assumpsit,  in 
respect  of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this 
decinion  was  adopted  in  the  succeeding  case,  1  have  availed  myself 
of  this  opportunity  of  inserting  it. 
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offered  to  transfer,  and  requested  the  defendant  to  accept 
the  stock,  which  he  refused;  and  it  appeared  in  evidence 
that  the  contract  for,  the  sale  of  the  stock  was  made  oli  the 
5th  of  May,  1803,  a  httle  before  1'2  o'clock  at  noon:  but 
there  was  not  any  proof  of  any  direct  application  made  to 
the  defendant  to  accept  the  stock  on  that  day,  nor  was  it 
.shewn  that  the  plaintiff  had  waited  until  the  closing  of  the 
transfer  books  at  the  bank  for  the  defendant  to  appear  and 
accept  the  transfer;  but  a  few  days  afterwards  an  offer  was 
made  of  the  stock,  which  was  then  refused:  on  motion  for 
setting  aside  the  verdict  which  had  been  given  for  the  plain- 
tiff, it  was  holden,  that  the  allegations  of  the  declaration 
were  not  supported  by  the  evidence;  Lord  EUenborough, 
C.  J.  observing,  that  the  plaintiff  could  not  sustain  the  ac- 
tion without  shewing  a  tender  of  the  stock  and  refusal,  or 
that  which  in  law  was  tantamount  to  a  tender  and  refusal; 
and  that  must  be  by  shewing  either  an  actual  tender  and 
refusal,  which  was  not  pretended  to  have  been  d!one  in  this 
qase  until  after  the  5th  of  May,  (the  day  on  which  it  was 
evident  that  the  contract  was  meant  to  be  performed,  the 
price  being  calculated  accordingly) ;  or  by  shewing  that  the 
plaintiff  staid  at  the  bank  to  the  last  time  of  that  day  when 
a  tender  could  have  been  made,  which  was  so  long  as  the- 
transfer  books  remained  open,  and  that  he  was  there  ready 
to  have  transferred,  if  the  defendant  had  been  there  and 
would  have  accepted  the  stock;  which  would  have  been 
a  sufficient  substitution  of  the  more  formal  evidence  of  an 
actual  tender  and  refusal;  but  here  there  was  neither  a  tender 
in  fact,  nor  in  law. 

Concurrent  Ads, — ^2ndly.  Where  it  is  agreed  that  two 
concurrent  acts  shall  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time,  one  party  cannot  maintain  an 
action  against  the  other  without  averring  either  perfomi- 
ance,  or  that  which  is  equivalent  to  performance  of  his  part 
ofthea^j^rcement  (01): 

As  where  tlie  declaration  stated  ^  that  in  consideration 
that  the  plaintiii*  had  bought  of  the  defendant  a  quantity  of 

1  Morton  v.  Lamb,  7  T.  R.  185. cited  s  T9.  R.  933,  940.  Smith  y.  Wood- 

bouM. 


.^JL. 


(61)  "  If  two  nieii  agree,  one  t!ittt  the  other  should  have  his 
horse,  the  other  that  lie  will  pay  tf^n  pouiiiis  for  it,  an  action  does 
not  lie  for  the  moiiey»  until  the  horse  be  delivered."  Per  Holt^ 
C  J.  in  Thorpe  V.  Thorpe,  Salk.  17?,  2* 
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wheat  at  a  certain  price»  to  be  paid  by  plaintiff  to  defendant, 
defendant  undertook  to  deliver  the  wheat  to  plaintiff  at  S. 
in  one  month  from  the  time  of  sale,  and  then  averred,  that 
although  plaintiff  always  from  the  time  of  sale,  for  one 
month  following  and  afterwards,  was  ready  and  willing  to 
receive  the  com  at  S.,  yet  the  defendant  had  not  delivered 
the  same:  after  verdict  for  the  plaintiff,  upon  the  general 
issue,  judgment  was  arrested;  because  it  was  not  averred, 
that  the  plaintiff  had  tendered  to  the  defendant  the  price  of 
the  com,  or  that  he  was  ready  to  have  paid  for  it  on  deli- 
very; Lawrence,  J.  observing,  that  "he  considered  this  as 
an  agreement  by  the  defendant  to  deliver  the  com  at  S.  on 
being  paid  for  it ;  that  the  payment  of  the  money  was  to  be 
an  act  concurrent  with  the  delivery,  and  said  tlie  case  was 
like  that  of  Callonel  v.  Briggs,'Salk.  112,  113;  where,  on 
an  agreement  to  pay  so  much  money  six  months  after  the 
bargain,  the  plaintiff  transferring  stock;  Holt,  C.  J.  said, 
*  if  either  party  would  sue  upon  this  agreement,  the  plain- 
tiff for  not  paying,  or  the  defendant  for  not  transferring,  the 
one  must  aver  and  prove  a  transfer  or  a  tender;*  he  did  not 
say,  that  the  not  doing  it  should  come  from  the  defendant  by 
way  of  excuse,  but  that  the  doin^  it  must  be  allied  in  the 
declaration.  The  tendering  of  tne  money  by  the  plaintiff 
made  part  of  the  plaintiff^s  title  to  recover,  and  he  must  set 
forth  tne  whole  ot  his  title." 

But,  after  verdict  (62),  an  averment,  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the  contract,  has  been 
holden  sufficient: 

As  where  assumpsit  was  brought  for  the  non-delivery  of 
a  quantity  of  mah",  which  the  plaintiff  had  bought  of  the 
defendant  at  a  certain  price,  and  which  defendant  under- 
took to  deliver  on  request ;  and  the  plaintiff  averred,  that 
although  on,  &c.  at,  &c.  he  requested  the  defendant  to  deliver 
the  malt,  and  was  then  and  there  ready  and  willing  to  pay 
the  defendant  for  the  same,  according  to'  the  terms  of  the 
sale,  and  although  he  was  then  and  there  ready  and^cillinsc 
and  offered  to  accept  and  receive  the  malt  from  the  defen- 

m  Rawton  ▼.  Jobnton,  i  East^  R.  803. 


(6d)  This  proposition  is  quali6ed  by  confining  it  to  cases  after 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  aver* 
ment  of  this  kind  would  be  good  upon  demurrer.  It  must,  how- 
ever, be  admitted,  that  some  of  the  judges  (especially  Lawrence,  J.) 
in  Rawson  v.  Johnson,  seem  to  have  been  of  opinion,  tliat  such  an 
arerment  would  have  been  sufficient  even  on  demurrer. 
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dant,  yet  he  did  not  deliver  the  same;  after  verdict  for  the 
plaintiif,  it  was  moved,  in  arrest  of  judgment,  that  the  de- 
claration was  defective,  because  it  only  averred  a  readiness 
and  willingness  in  the  plaintiff  to  pay  tor  the  malt,  and  did 
not  aver  an  actual  tender  of  the  price  agreed  upon ;  but  the 
court  over-ruled  the  objection,  and  held  the  averment  suf- 
ficient 

So  where  the  declaration  stated",  that  the  plaintiff  had 
bought  of  the  defendant  a  quantity  of  oats  at  a  certain  price 
per  quarter,  which  defendant  had  undertaken  to  deliver 
some  time  between  Michaelmas  and  Lady-day;  and  al- 
though the  defendant  did,  in  part  performance  of  his  pro- 
mise, deliver  to  the  plaintiff  a  part  of  the  oats,  and  although 
the  time  for  the  delivery  of  the  residue  was  long  since 
elapsed,  and  the  plaintiff  was  during  all  that  time,  and  still 
is,  ready  to  receive  the  residue  of  the  oats,  and  pay  for  the 
same,  at  the  price  agreed  upon,  yet  the  defendant  had  not 
delivered  the  same.  After  verdict  for  the  plaintiff,  an  objec- 
tion was  made  in  arrest  of  judgment,  because  it  was  not 
averred  in  the  declaration,  that  plaintiff  had  performed  hi^ 
part  of  the  contract  by  tendering  the  price  of  the  corq.  But 
the  objection  was  over-ruled  by  the  court,  and  on  the  autho- 
rity of  the  preceding  case  of  Kawson  v.  Johnson,  they  held 
the  averment  sufficient 

In  an  action  for  not  delivering  a  quantity  of  oil,  the  de- 
claration contained  an  averment,  that  the  plaintiff  was  al* 
ways  ready  and  willing  to  accept  it,  and  pay  for  the  same  on. 
the  terms  agreed  upon;  yet  the  defendant  would  not  deliver 
it,  whereby,  &c.  The  plaintiff  proved  the  contract,  and  a 
demand,  on  his  part,  ot  the  oil  in  question;  but  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  plaintiff  should 
have  proved  that  he  was  ready  and  willing  to  pay  for  the  oil: 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards 
concurred  with  him,  that  the  delivery  of  the  oil  and  pay- 
ment for  it  were  to  be  concurrent  acts;  and  that  it  was 
not  necessary  for  the.  plaintiff  to  prove  that  he  had  offered- 
the  money  to  the  defendant,  till  the  defendant  was  ready  to 
I  perform  his  part  of  the  contract  by  delivering  the  oil.  By 
the  demand  which  he  made  on  the  defendant,  he  proved 
himself  to  be  ready  and  willing  to  pay  for  the  oil  when 
delivered"*. 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  timeP,  he  who  was  ready  and 

n  Waierhouse  r.  Skinncrj  3  Bos.  &  o  Wilks  v.  Atkinson,  i  Marsh.  419. 

PuK  447.  p  Jones  v.  BarkWy,  Doug.  6s4. 
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offered  to  perform  his  part,  but  was  discharged  by  the  other^ 
may  maintain  an  action  against  the  other  for  not  perfomiiiig 
his  part  of  the  agreement. 

Mutual  Promises. — 3rdly.  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance 
thereof,  is  the  consideration  of  the  agrec;ment  (0*o),  there  an 
action  may  be  maintained  by  either  party**,  without  averring 
performance  of  the  agreement  on  his  part: 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
race  should  be  run  between  an  horse  of  the  plaintiff  and  one 
of  J.  S.%  and,  in  consideration  that  the  plaintiff  had  agreed 
to  deliver  to  the  defendant  a  quantity  of  cloth,  the  defen- 
dant agreed  to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S/s 
horse  should  teat  the  plaintiff's  horse,  and  then  averred, 
that  J.  S.'s  horse  won  the  race.  After  verdict  for  the  plain- 
tiff, an  exception  was  taken  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  the  cloth  was  de- 
livered to  the  defendant;  but  the  court  over-ruled  the  ex- 
ception, observing,  that  this  was  an  action  founded  on  mu- 
tual promises,  and,  therefore,  it  was  not  necessary  for  the 
plaintiff  to  make  an  averment  of  the  delivery  of  th^  cloth ; 
and  Denison,  J.  took  this  distinction,  "where  a  plaintiff 
declares,  that  in  consideration  he  would  deliver  to  the  de- 
fendant a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
sura  of  money  for  it,  an  averment  of  the  delivery  of  the 
cloth  is  necessary;  but  if  the  plaintiff  states  an  agreement, 
and  then  states  that  in  consideration  of  such  agreement,  &c. 
in  that  case  an  averment  is  not  necessarj\  " 

Having  thus  illustrated  the  nature  of  conditions  prece- 
dent, concurrent  acts,  and  mutual  promises,  it  remains  only 
to  add,  that  there  are  not  any  technical  wonds  by  which  any 
of  these  considerations  are  constituted.  The  principal  dif- 
ficulty in  the  construction  of  agreements  consists  in  disco- 
vering, whether  the  consideration  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  pmrnise*  This,  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement.    The  intention  of  the  parties*  is,  or  is 

S  Hob.  106.  row,  8  T]  R.  379.  per  Sir  J4  MflDs- 

r  Martiadale  v.  Fisher,  1  Wild.  88.  field  in  Smith  ▼.  Woodboote,  9  Bos. 

s  Per GroBe,J.ioGl8cebrook, V.Wood-      &  Put.  N.  II.  240. 


(63)  **  Whether  one  promise  be  the  consideration  of  arTother,  or 
whether  the  peHbmiance>  and  not  the  mere  promise,  be  the  con- 
sideration, must  be  gathered  frami,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement.*'  Per  Lawrence,  J.  in  Glaze- 
brook  V.  Woodrow,  8  T.  R.  373. 

I 
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assumed  to  be,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  reader  wishes  to  pursue  this  subject 
further,  he  will  find  the  cases  relating  to  it  fully  collected, 
and  commented  iipon,  in  Mr.  Serjeant  Williams's  edition  of 
Saunders,  vol.  i.  p.  320.  n.  4.  vol.  ii.  p.  352.  n.  3.  See  also 
Mr.  Durnford's  note  in  Willes's  Rep.i  p.  157.  and  post,  tit. 
Covenant 


am 


IV.  Of  the  Pleadings  : 

I.  Of  the  General  Issue ^  and  tohat  may  be  given  in 

Evidence  under  it. 
9.  Accord  and  Satisfaction. 

5.  Infancy. 
4.  Paymenti 
5«  Release. 

6.  Statutes, 

1.  Of  Limitation.        2.  Of  Set-off. 

7.  Tender. 


L  Of  the  General  Issue  and  what  may  be  given  in  Evidence 

under  it. 

I.  General  J^^utf.-— The  general  mite  in  this  action  is  non 
assumpsit  If  by  mistake  not  guilty  be  pleaded,  instead  of 
non  assumpsit,  such  plea  will  be  bad  on  demurrer*,  but 
aided  after  verdict". 

To  a  declaration  in  assumpsit  consisting  of  several  counts 
upon  several  promises,  the  defendant  may  plead  non  as- 
sumpsit generally^ 

The  general  issue  may  be  pleaded,  if  diere  has  not  been 
any  contract  between  the  parties,  or  if  the  real  contract  be 

t  Manbam  ▼.  Gibbs,  s  Str.  loss,  and    u  Elrington  w,  Doihant,  i  Ley.  142. 
Ca.  Temp.  Hard.  173.  Adjudged  on        Corbyii  v.  Brown,  Cro.  Elii.  470. 
•pecial  demurrer.  x  Taylor  r.  Willes,  Cro.  Car.  319- 


ASSUMPSIT.  116 

different  from  that  on  which  the  plaintiff  has  declared;  e.  g. 
if  the  contract  was  made  with  the  plaintiff,  and  other  per- 
sons not  named  in  the  action^  (64);  or  if  the  contract  was 
made  with  the  plaintiff  only,  and  the  action  is  brought  by 
the  plaintiff  and  another*. 

Under  the  general  issue  every  thing  may  be  given  in  evi- 
dence which  disaflirms  the  contract;  e.  g,  the  coverture  of 
the  plaintiff  (65)  or  defendant  at  ike  time  of  making  the 
contract*.  In  like  manner  the  defendant  may  give  in' evi- 
dence, in  order  to  avoid  the  contract,  gaming**,  infancy^, 
usury*. 

If  the  contract  be  good  in  law,  and  not  performed,  the 
defendant  may,  under  the  general  issue,  in  certain  cases, 
give  in  evidence  eome  legal  excuse  for  the  non-performance 
of  it,  as  accord  with  satisfaction*,  a  discharge  before  breach 
(QQ)y  foreign  attachment^  or  a  release^. 

y  Per  Raymood  C.  J.  Leglite  v.  Cham-  e  Adm.  per  Holt,  C.  J.  in  Paramour 

pante,  Str.  830.  v.  Johnson,  19  Mod.  376.  Ld.  Ravm* 

t  Wilsford  ▼.  Wood,  1  Esp.  N.  P.  C.  566.  S.  C. 

189.  f  Welles  V.  Needham,   IjotA  Raym. 

a  Adm.  in  James  ▼.  Fowks,  19  Mod.  .  180.     Natkau  f.  Giles,  5  Taunt. 

101.  and  daily  practice  at  Nisi  Priiis,  558.  S.  P. 

b  Adm.  by  the  Court  in  Hussey  v.  Ja-  g  Miller  v.  Aris,  Middlesex  Sittings 

cob,  Lord  Saym.  89.  after  M .  T.  41 G.  3.  per  Keuyon  C.  J . 

c  Darby  ▼.  Boucher,  Salk.  979.  Sea-  MS8.    Hawley  ▼.  Peacock,  9Camp. 

son  T.  Gilbert,  9  Ley.  144.  N.  P.  C.  558.  S.  P. 
d  Bernard  v.  Sau!,  Str.  ^H.  and  Fort. 

336.  cited  in  Boll.  N.  P.  152. 


(64)  In  an  action  on  a  tort,  a  different  rule  holds ;  for  there,  if  one 

only  of  several  persons,  who  ou^htto  join,  bring  the  action,  the  de-    ^  ■*] 

fendant  can  take  advantage  of  it  by  plea  in  abatement  only,  al-    ^       J 
though  the  defect  appear  on  the  face  of  the  declaration,  Addison    ^c  t^     'Y 
V.  Overend,  6  T.  R.  766.  5  East's  R.  40?.  except  for  the  purpose      ^       ' / 
of  preventing  the  plaintiff  from  recovering  any  more  than  his  share 
of  the  damages.     Nelthorpe  v.  Dorrington,  ^  Lev.  113.     Indeed 
in  assumpsit  a^avMt  one  or  more  defendants,  if  any  of  the  persons 
who  ought  to  be  joined  are  omitted,  tlic  defendant  can  only  take 
advanta|;e  of  it  by  a  plea  in  abatement.     Rice  v.  Shute,  5  fiurr. 
26 n.    l^bbot  V.  Smith,  2  Bl.  R.  94?.     Germain  v.  Frederick,  B. 
R.  T.  25  G.  3.     1  Saund.  291.  c.  Serjeant  Williams's  edit.  Dixon 
V.  Bowman,  Mich.  1776>  there  cited.     Evans  v.  Lewis,  Exche- 
quer, E.  1774.     1  Sauud.  291.  b.  S.  P. 

(65)  But  if  the  plaintiff  take  husband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of 
the  coverture  by  plea  in  abatement  only.  Morgan  v.  Painter^  E* 
35G.3.B.  R.  6T.  R.265. 

(66)  A  promise^  before  it  is  broken,  may  be  discharged  by  a  pa- 

I  2 
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Matter  of  law,  which  amounts  to  the  general  isaue,  may. 
be  pleaded  or  given  in  evidence^. 

Payment,  before  action  brought,  may  be  given  in  evidence, 
under  the  general  issue. 


2.  Accord  and  Satisfactioru 

2.  Accord  and  Satisfaction.'^AccoTd  mth  satisfaction  is  a 
good  plea  in  bar  to  this  action  S  because  damages  only  are 
recoverable;  and  accord  with  satisfaction  to  one  defendant 
is  a  bar  to  all\ 

This  plea  is  frequently  pleaded  specially;  but  it  may  be 
given  in  evidence  on  the  general  issue'  (67). 

An  accord  to  make  a  good  plea  must  be  perfect,  com- 
plete, and  executed* ;  for  an  accord  executory  is  only  sub- 
istituting  one  cause  of  action  for  another,  which  might  go  on 
to  any  extent  Hence,  a  plea  of  accord  to  do  severS  things"^ 
with  an  averment  of  performance  of  s(»neonly,  and  of  an 
offer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit 
on  a  promissory  note,  the  defendant  pleaded  an  agreement^ 
between  the  defendant  and  plaintiff,  with  other  creditors  of 
the  defendant,  that  they  would  accept  a  composition  in  sa- 
tisfaction of  their  respective  debts,  to  be  paid  in  a  reason- 
able time,  and  then  averred  ti  tender  and  refusal  on  the  part 
of  the  plaintiff  of  the  composition:  on  demurrer,'  the  plea 
was  holden  bad. 

Acceptance  of  a  securi^  for  a  lesser  sum  cannot  be  plead- 
ed in  satisfaction  of  a  similar  security  for  a  greater. 

To  an  action  of  indebitatus  assumpsit  for  15/.  ^  the  defen- 


h  James  ▼.  Fowkt,  i3  Mod.  loi. 

i  Dyer,  75  b. 

k  9  Rep- 79  b. 

I  See  ante,  p.  iiS. 

m  Pey|oe*B  case,  9  Rep.  79  b. 


n  Sbephard  ▼.  Lewis,  T.  Jones,  6. 
o  Heatbcote  ▼.  Crookshaoks,  s  T.  R. 

94. 
p  Cumber  ▼.  Wane,  Str.  426. 


rol  agreement,  bat  after  it  is  broken  it  cannot  be  discharged  with- 
out deed,  by  any  new  agreement,  without  satisfaction.  Per  Holt, 
C.  J.  12  Mod.  538.  S.  P,  adm.  in  Edwards  v^  Weeks,  1  Mod. 
1262. 

(67)  **  It  is  inddlgence  to  give  accord  with  satisiiiction  in  evi- 
denoe,  upon  non  assumpsit 9  but  it  has  crept  in^  and  is  now  settled." 
Per  Holt,  C.  J.  12  Mod.  377» 
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dant  pleaded,  that  he  gave  the  plaintiff  a  promissory  note 
for  5/.  in  sati8fiaction»'  and  that  the  plaintiif  received  it  in  sa- 
tisfaction ;  the  plaintiif  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred :  after  judgment  tor  the  plain- 
tiffin  C.  B.  it  was  objected  on  error  in  B.  R.  that  the  plea 
was  ill,  it  appearing  that  the  note  for  5/.  could  not  be  a  satis- 
faction for  16/. ;  and  per  Pratt,  C.  J.  we  are  all  of  opinion  that 
the  plea  is  not  good ;  as  the  plaintiff  had  a  good  cause  of 
action,  it  can  only  be  extinguished  by  a  satisfaction  which 
he  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable 
satisfaction.  If  5/.  be  (as  is  admitted)  no  satisfaction  for  16/., 
why  is  a  simple  contract  to  pay  6/.  a  satisfaction  for  ano- 
ther simple  contract  of  three  times  the  value  ?  In  the  case 
of  a  bond,  another  bond  has  never  been  allowed  to  be  plead- 
ed in  satisfaction  \  without  a  bettering  of  the  plaintiff's 
case,  as  by  shortening  the  time  of  payment.  Judgment 
affirmed  (68). 

So  where  in  an  action  of  indehitattis  assumpsit  for  goods 
sold  and  delivered',  to  which  the  defendant  pleaded  non 
assumpsit,  it  appeared,  that  the  defendant,  prior  to  his  in- 
solvency, was  indebted  to  the  plaintiii  in  60/.  for  goods  sold 
and  delivered;  that  the  defendant,  in  consequence  of  his 
insolvency,  had  compounded  with  all  his  creditors,  and  paid 
them  7s.  in  the  pound,  and  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt^ 
when  he  should  be  of  ability  so  to  do,  which  he  was  proved 
to  have  been  before  action  brought.  To  meet  this  case,  the 
defendant  produced  a  receipt  signed  by  the  plaintiff  for  the 
composition  of  7*.  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted 

q  Manhood  ▼.  Crick,  Cro.  Eliz.  716.    r  Fitch  ▼.  Svtton,  5  £a«it*B  R,  830t 
Cro.  Car.  85.  and  Lovelace  r.  Cocket, 
Hob:68,  6p.S.  P. 


(68)  Lord  EUenborougb,  C.  J.  in  speakingof  this  case  of  Cum- 
ber v.  Wane,  in  Fitch  v.  Sutton,  5  East,  232.  observed,  that  though 
it  had  been  said  by  him  in  argument,  in  Heathcote  v.  Crookshafiks, 
2  T.  R.  26.  to  have  been  denied  to  be  law,  and  in  confirmation  of 
that,  Buller,  J.  aflterwards  referred  to  a  case  (stated  to  be  tliut  of 
Hardcastle  v.  Howard,  H.  26  G.  3.)  yet  he  (Lord  Ellenborough) 
could  not  find  any  case  of  that  sort ;  on  the  contrary,  the  decision 
in  Cumber  v.  Wane  was  directly  supported  by  the  authority  of 
Pinners  case,  ^  Rep.  1 1*7.  and  it  ^id  not  appear  that  Pinud*s  cast' 
had  ever  been  questioned. 
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that  this  receipt  was  a  discharge  of  the  promise.  A  verdict 
having  been  found  for  defendant,  on  a  motion  for  a  new  trial. 
Knight  V.  Cox,.  Bull.  N.  P.  153.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition,  and  sign- 
ed a  release  to  the  defendant,  who  in  consideration  thereof 
promised  to  pay  him  the  entire  debt,  it  was  holden,  that  the 
release  was  a  good  defence  to  an  indebitatus  assumpsit  for 
the  original  cause  of  action :  But  Lofd  EUenborough,  C.  J. 
said,  in  that  case  the  original  contract  was  extinguished  by 
the  release :  but'  it  could  not  be  pretended  that  a  receipt  of 
part  only,  though  expressed  to  he  in  full  of  all  demands, 
must  have  the  same  operation  as  a  release ;  it  was  impossible 
to  contend  that  an  acceptance  of  17/.  10^.  was  an  extinguish- 
ment of  a  debt  of  50/. :  He  added,  that  there  must  be  some 
consideration  for  the  relinquishment  of  the  residue, — some- 
thing collateral,  to  shew  a  possibility  of  benefit  to  the  paity 
relinquishing  his  further  claim,  otherwise  the  agreement  was 
nudum  pactum  (69).  But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than 
he  was  in  before.    Rule  for  new  trial,  absolute. 

But  the  defendant  may  plead  *  that  he  was  the  payee  of  a 
promissory  note,  and  that  he  indorsed  it  to  the  plamtifT  on 
account  of  the  debt  sued  for ;  because,  though  tlie  promis- 
sory note  is  not  a  security  of  a  higher  nature  than  the  simple 
contract  debt  sought  to  be  recovered  in  the  action  of  assump- 
sit, yet  it  ffives  the  plaintiff  the  advantage  of  holding  a  third 
person  liable  to  him. 

It  will  be  observed,  that,  in  the  preceding  case,  the  secu- 
rity was  given  for  the  whole  debt ;  and  this  seems  necessary 
to  entitle  the  party  to  plead  it  in  bar ;  for  where  a  debtor 
had  compounded  with  his  creditors,  giving  them  the  secu- 
rity of  a  third  person  for  payment  of  part  of  the  stipulated 
dividend,  it  was  holden,  that  he  was  not  discharged  upon 
payment  of  that  part  only,  the  residue  continuing  un- 
paid*. 

And  further,  although  if  creditors  simply  agree  to  accept 
less  from  their  debtor  than  their  iust  demand,  that  will  not 
bind  them ;  yet,  if  upon  the  &ith  of  such  an  agreement  a 

■  Ketnlake  ▼.  Morgsu,  5  T.  R.513.        t  Walker  ▼.  Seaborne,  i  Tannt.  596. 

(60)  In  Lynn  v.  Bruce,  2  H*  Bl.  dl7.  it  was  holden,  that  an 
agreement  to  accept  a  coinpoBitioa  in  satisfaction  of  a  debt  was  not 
a  sufficient  consideration  to  support  a  promise  by  the  debtor  to  pay 
the  composition. 
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third  person  (also  a  creditor)  be  induced  to  become  surety 
for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged,  the  agreement,  though  not  under 
seal,  will  be  binding ;  and  a  creditor,  after  the  security  given 
has  be^n  paid,  cannot  sue  for  the  residue  of  his  demand ;  for 
that  would  be  a  fraud  on  the  surety  ■. — ^N.  It  did  not  appear, 
in  this  case,  that  the  plaintiff  had  induced  any  of  the  other 
creditors  or  the  surety  to  sign  the  agreement — ^If  the  credi- 
tors si^  an  agreement  to  give  the  debtor  time  for  the  payment 
of  their  respective  demands,  and  to  take  his  promissory  notes 
for  the  amount,  they  cannot  sue  for  the  original  cause  of 
action,  without  proving  that  the  agreement  has  been  broken  on 
the  part  of  the  debtor'. 

3.     Infancy. 

3.  /«/a»cy.— The  defendant  may  either  plead  specially, 
or  give  in  evidence  on  the  general  issue  non  assumpsit', 
that  he  was  an  infant  at  the  time  of  making  the  promise 
(70).      • 

This  privilege  of  avoiding  contracts,  which  the  law  con- 
fers on  such  as  enter  into  them  during  their  minority,  that 
is,  (by  the  law  of  England)  witliin  the  age  of  21  years,  is  a 
personal  ■  privilege,  the  benefit  of  which  must  be  claimed  by 
the  infant,  and  which  cannot  be  exercised  for  him  by  any 
other  person. 

The  plea  of  infancy  ought  not  to  be  pleaded  by  attorney, 
but  by  guardian ;  for  an  infant  cannot  appoint  an  attorney. 

In  cases  where  the  contract  declared  on  by  the  plaintiff 
has  been  made  with  the  infant  for  necessaries  suitable  to  his 
estate  and  degree,  the  plea  of  infancy  will  not  operate  as  a 
bar  to  the  plaintiff's  demand ;  for  the  law  permits  an  infant 
to  bind  himself,  either  by  simple  contract,  or  single  bill  *,  for 

u  Steinman  ▼.  Ma^ut,  9  Camp.  N.  P.  y  Season  ▼.  Gilbert,  9  Lev.  ]44. 

C.  1S4.  11  East, 390.  See  also  Brad-  %  Per  £yre,  C.  J.  in  Keane  ▼.  Boycot, 

ley  v.  Gregory,  2  Camp.  N.  P.  C.  3  H.  Bl.  Si5.  and  Ellenborongb,  C. 

383.  J.  in  Taylor  v.  Croker,  4  Esp.  N.  P. 

X  Boothbey  r.  Sowden,  3  Camp.  N.  P,  C.  197. 

C.  175.    But  see  Cranley  r.  Hillary,  a  Rnssel  ▼.  Lee,  1  Ler.  86,  87. 

8  M.  and  S.  199. 


(70)  Payment  of  money  into  court  will  not  preclude  a  defendant 
from  availing  himself  of  his  infancy,  because  the  money  may  have 
been  paid  into  court  for  necessaries.  Per  Buller,  J.  in  Hitchcock 
V.  Tyson,  2  Esp.  N.  P.  C.  481.  n. 
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necessaries**,  (viz.)  necessary  meat,  drink,  apparel,  proper 
instruction,  and  the  like ;  hence  it  frequently  becomes  a 
question,  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered  *,  it  appeared  that 
the  goods  in  question  were  a  livery  for  a  servant  ot  the  defen- 
dant, who  was  a  captain  in  the  army,  and  cockades  for  some 
of  the  soldiers  belonging  to  his  cpmpany. .  The  defendant 
relied  on  his  infancy,  insisting  that  the  goods  in  question 
were  not  within  the  description  of  necessaries :  the  judge  left 
it  to  the  jury  to  consider  whether  the  livery  was  not  suitable 
to  the  degree,  and  the  cockades  a  necessary  expense,  inciden- 
tal to  his  situation ;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  fpr  the  plaintiff.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  that  the  cockades  could  not  be  considered 
as  necessaries  for  the  defendant,  and  ought  not  to  have  been 
included  in  the  damages ;  but  with  respect  to  the  livery,  he 
could  not  say  that  it  was  not  necessary  for  a  person  in  the 
situation  of  defendant  to  have  a  servant  (71) ;  and  if  it  was 
proper  for  him  to  have  one,  it  was  necessary  that  the  servant 
should  have  a  livery.  The  Chief  Justice  added,  that  how-r 
ever  inclined  he  was  in  general  to  protect  infants  against 
improvident  contracts,  yet  he  thought  this  case  fell  within  the 
fair  liability  which  the  law  imposed  on  infants  of  being 
bound  for  necessaries,  which  was  a  relative  term  according 
to  their  station  in  life  (72).  The  rule  for  a  new  trial  waai 
discharged,  the  plaintiff's  counsel  agreeing  to  strike  out  the 
amount  of  the  cockades. 

A  copyhold  estate  devolved  on  the  defendant  *,  when  he 
was  an  infant  pf  six  years  of  age,  whereupon  he  was  ad- 
mitted (73)  and  a  fine  duly  assessed.    Two  years  after  the  de-: 

b  1  Init.  172.  a.  d  Evelyn  v.  Chichester,  3  Burr.  1717. 

c  Hands  ▼.  Slaney,  8  T.  R.  57Q. 


(71)  See  the  opinion  of  Haughtoii,  J.  2  Rol.  R.  271*  "  If  an 
infant  is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in 
repair,  and  yet  the  contract  to  repair  them  will  not  bind  the  infant ; 
for  no  contracts  are  binding  on  infants,  except  such  as  concern  their 
person.*' 

(72)  So  in  Ford  v.  Fothergill,  1  Esp.  N.  P.  C.  212.  Lord  Ken- 
yon, C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact 
to  be  governed  by  the  fortune  or  circumstances  of  the  infant,  and 
that  proof  of  these  circumstances  lay  on  the  plaintiff. 

(73)  In  the  report  of  this  case  in  Bull.  N.  P.  p.  1549  it  is  stated 
that  the  defendant  was  admitted  on  coming  of  age. 
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fendant  (who  had  continued  in  possession  from  the  time  of 
his  admission)  came  of  age,  an  indebitatus  assumpsit  was 
brought  for  the  fine,  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.  The  court  were  of 
opinion,  that  the  action  would  well  lie ;  and  Yates,  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
his  minority,  he  should  have  thought  it  maintainable ;  that 
en  infant  might  contract  for  necessaries,  a  fortiori^  therefore, 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (74)  the  contract  by  his  enjoyment  of  the  estate  two 
years  after  be  came  of  age. 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse  •. 

Form  of  the  Replication,'^ A  replication  in  a  general  form, 
that  the  articles  provided  were  necessaries  suitable  to  the 
estate  and  degree  of  the  defendant ',  without  stating  how,  or 

e  Howlett  r.  Haswell,  4  Camp.  118.         f  Hugging  v.  WiBeman,  Carth.  HO. 


(74)  If  goodst  not  necessaries,  are  delivered  to  an  infant  who 
after  full  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound ; 
per  Raymond,  C.  J.  Southerton  v.  Whitlock,  London  Sittings,  Str. 
690.  But  see  Stone  ▼.  Withipoll,  Cro.  Eliz.  19(>.  where  it  was 
liolden,  that  the  simple  contract  of  an  infant,  not  being  for  neces- 
saries, was  merely  void,  and,  consequently,  that  a  promise  by  his 
executor  to  pay  in  consideration  of  forbearance  was  fitcdum  pactum. 
Ashhurst,  J.  speaking  upon  this  point  of  subsequent  promises  by 
infants  in  Cockshott  v.  Bennett,  3  T.  R.  766.  seems  to  confine  their 
operation  to  securities.  **  A  security  given  by  an  infant,  which  is 
only  voidablef  iuay  be  revived  by  a  promise  after  he  comes  of  age. 
Id  such  case  be  is  bound  in  equity  and  conscience  to  discharge  the 
debt,  though  the  law  could  not  compel  him  to  do  so  ;  but  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur* 
pose  of  securing  him  agunst  the  impositions  of  designing  persons  ; 
andjf  he  choose  to  wave  his  privilege,  the  subsequent  promise  will, 
operate  upon  the  preceding  consideration.*'  It  is  clear,  that  if  a 
bond  be  given  by  an  infant  during  his  minority,  for  the  amount  of 
a  simple  contract  debt,  nqtfor  necessaries,  the  giving  of  the  speci- 
alty will  so  extinguish  the  simple  contract  debt  as  not  to  leave  a  su^ 
ficient  consideration  for  an  express  promisee  after  full  age  to  operate 
upon,  and  consequently  au  assumpsit  upon  the  original  cause  of  ac- 
tion cannot  be  maintained.  Tapper  v.  Davenant,  3  Keb.  79^*  and 
Bull.  N.  P.  155. 
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in  what  manner,  they  were  necessaries,  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessaiy, 
that  it  should  appear  on  the  foce  of  the  replication,  that  th^ 
were  necessaries  for  the  infant  (75) ;  for  where  in  assumpsit 
against  an  executor  for  a  farrier^s  bill,  the  defendant  plead- 
ed that  the  testator  was  an  infant  >,  the  plaintiff  repUed,  that 
the  demand  was  for  looking  after  the  infanfs  horse«,  and 
that  the  work  was  necessaiy/or  the  horses^  on  demurrer,  the 
court  held  that  the  replication  was  bad ;  that  it  should  have 
been  a  general  replication,  that  the  demand  was /or  necessa^ 
ries  for  the  infant,  and  the  rest  should  have  been  left  to  evi- 
dence, where  the  circumstances  of  the  defendants  health 
and  fortune  would  be  considered :  and  the  court  added,  that 
in  this  case,  though  the  work  might  be  necessary  for  the 
horses,  yet  it  did  not  appear  that  the  horses  were  necessaiy 
for  the  infant 

It  will  be  proper  to  remark  here,  that,  on  a  replication  to 
this  effect,  viz.  that  the  defendant,  after  he  came  of  age,  con- 
firmed the  promise,  if  the  defendant  rejoins^ that  he  did  not, 
after  he  came  of  age,  confirm  the  promise,  it  is  sufficient  for 
the  plaintiff  to  prove  the  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it 
will  be  presumed,  that  a  person  who  contracts  is  of  a  proper 
age  to  contract  until  the  contrary  be  shewn.  Borthwick  v. 
Carruthers,  1  T.  R.  649.  It  must  be  observed,  however, 
that  a  replication  of  a  new  promise,  after  the  defendant  came 
of  age,  must  be  supported  by  evidence  of  an  express  pro- 
mise ;  payment  of  part  of  the  plaintiff's  demand  is  not  in 
this  case  tantamount  to  evidence  of  a  new  promise  to  pay 
the  remainder,  as  it  is  to  take  a  case  out  of  the  statute  of 
limitations.  Per  Kenyon,  C.  J.  in  Thrupp  v.  Fielder,  2  Esp. 
N.  P.  C.  p.  628. 

The  promise  also  must  be  voluntary,  and  not  extorted  from 
the  party  under  the  terror  of  an  arrest.  Per  Lord  Alvanley, 
C.  J.  Harmer  v.  Killing,  5  Esp.  N.  P.  C.  102. 

g  Clowes  T.  Brooks,  Sir.  1  lOi .  S.  C.  by  the  name  of  Brooks  v.  Crowse,  Aodr.  977. 


(75)  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but 
if  provided  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
them.  Turner  v.  Trisby ,  per  Pratt,  C.  J.  London  Sittings,  E.  5  G. 
Str.  ]68.  If  an  infant  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Baco;), 
Max.  18. 
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Where  infancy  is  given  in  evidence  under  the  general  isBue, 
it  is  competent  to  the  plaintiff  to  answer  it  by  proof  of  any 
matter,  which  might  have  been  put  on  the  record  and  pleaded 
by  way  of  reply  to  the  plea  of  infancy. 

Contracts  entered  into  by  infents  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been 
established  for  the  protection  of  infants  against  improvident 
acts,  and  that  they  may  not  incur  losses  by  trading. 

Assumpsit  for  goods  sold^:  plea,  infancy;  replication, 
that  the  defendant  bought  the  goods  pro  necessario  virtu  et 
apparatu  et  ad  manutentionem  famUiee  sua :  rejoinder,  that 
the  defendant  kept  a  mercer's  shop,  and  bought  the  goods  in 
question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buying  by  the  infant,  though  for  the  main- 
tenance of  his  trade,  by  which  he  gained  his  living,  should  not 
bind  him  (76). 

So  where  the  plaintiff  declared  against  the  defendants 
being  merchants  ^  according  to  the  custom  of  merchants, 
upon  a  bill  of  exchange  drawn  by  the  defendants,  one  of 
the  defendants  (77)  pleaded   infancy.      On  demurrer  the 

h  Whittingham  v.  Hill,  Cro.  Jac.  494.    i  Willianii  t.  W.  H.  and  R.  HairiMm, 

Garth.  ]6o. 


(76)  So  in  .Whywall  v.  Champion,  Str.  1083.  it  was  ruled  by 
LcMe,  C.  J.  at  the  London  Sittings,  M.  11  Geo.  2.  that  tobaccoes 
sent  to  the  defendant,  who  had  setup  a  shop  in  the  countiy,  could 
not  be  recovered  for  as  necessaries,  the  defendant  appearing  to  be 
an  infant ;  for  the  law  would  not  suffer  him  to  trade,  which  might 
be  his  undoing.  So  where  in  an  action  for  work  and  labour,  to 
which  defendant  pleaded  infancy*,  it  appeared  that  the  plaintiff 
was  a  writing  painter,  and  the  defendant  a  painter  and  glazier, 
and  the  work  done  by  the  plaintiff  was  painting  and  gilding  letters 
for  the  defendant's  customers ;  Lord  Kenyon,  C.  J.  said,  the  law 
would  not  allow  an  infant  to  trade,  therefore  an  action  could  not 
be  maintained  against  him  for  work  done  in  the  course  of  it.  I 
am  not  aware  of  any  decision  at  variance  with  the  preceding,  ex- 
cept an  anonymous  casein  Buller's  Nisi  Prius,  p.  154.  where  it  is 
stated  that  Mr.  Baron  Clarke,  in  an  action  before  him,  where  the 
defendant  gave  his  non-aee  in  evidence,  it  appearing  he  had  been 
set  up  in  a  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of 
farming,  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and 
said  he  thought  the  law  ought  not  to  put  it  into  the  power  of  inliuits 
to  impose  upon  the  rest  of  the  world. 

(77)  Where  an  action  is  brought  against  partners,  and  one  of 
them  pteads  infancy,  the  plaintiff  ought  not  to  enter  a  noUe  prose* 

•  Pilk  V.  KeigUy,  9  Esp.  N.  P.  C.  4S0. 
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Elea  was  holden  good,  for  the  infant  was  a  trader,  and  the 
ill  was  drawn  in  the  course  of  trade,  and  not  for  any  neces- 
saries. But  it  has  been  faoiden  lately,  that  an  infant  cannot 
bind  himself  even  for  necessaries  by  his  acceptance  of  a  bill 
of  exchange  ^ 

It  has  been  holden  also,  that  if  an  infant  is  living  under  the 
roof  of  his  parent,  who  provides  every  thing  which  in  his 
judgment  appears  to  be  proper,  the  infant  cannot  bind  him- 
self to  a  stranger,  even  for  such  articles  as  might  under  other 
circumstances  be  deemed  necessaries  K  And  in  one  case  ", 
where  an  infant  during  his  residence  at  a  coffee-house  con- 
tracted a  debt  with  a  tailor  for  wearing  apparel.  Lord  Kenyon 
expressed  an  opinion  that  it  was  the  duty  of  the  tradesman,  to 
inquire  into  the  situation  of  the  infant,  and  to  learn  from  the 
parent  whether  the  infant  was  in  want  of  the  articles  ordered, 
or  not,  and  unless  the  tradesman  could  shew  that  he  had 
made  such  inquiiy,  he  was  not  intitled  to  recover. 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being 
necessaries,  if  any  part  of  the  articles  proved  to  have  been 
furnished  to  the  defendant,  may  fall  within  the  description  of 
necessaries,  the  evidence  ought  to  be  lefl  to  the  jury  ". 

Infancy  is  a  good  bar  to  an  action  for  money  lent,  although 
the  infant  has  expended  the  money  in  the  purchase  of  ne- 
cessaries. 

In  debt  upon  a  single  bill,  the  defendant  pleaded  his  in- 
fancy •;  plaintiff  replied,  that  it  was  for  necessaries,  viz. 
part  for  cloaths  and  part  money  lent  for  necessary  sup- 
port at  the  university.  Rejoinder,  that  the  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 
for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
who  had  judgment  in  C.  B.  which  was  reversed  on  error  in 

k  Winiamson ▼.  Wattg,  i  Camp.  N.  P.        51  G.  3.  Sir  J.  MansfieM,  C.  J.  S.  P. 

C.  559.  MS. 

I  Per  Gould,  J.  Baiobridg«  ▼.  Picker-  m  Ford  ▼.  Fothercrill,  Peake*g  N.  P.  C. 

ing,  9  Bl.  R.  1395.  per  Bayiey,  J.        999.  1  Esp.  N.  P.  C.  911.  S.  C. 

Bonrinsale    t.    Greville,    Somerset  n  Maddox  ▼.  Miller,  i.M.  and  S.  73s. 

Sum.  Abs.  1810.  MS.Deale  ▼.  Leave,  •  £arle  ▼.  Peale,  Salk.  366. 

C.  B.  London  Sittings  after  H.T. 


qui  as  to  the  infant,  and  proceed  against  the  others,  for  if  he  does, 
ne  will  be  nonsuited.  The  proper  method  in  this  case  is  to  discon- 
tinue  the  first  action,  and  proceed  de  novo  against  the  other  part- 
ners. JafFray  v.  Fairbain  and  others,  5  Esp.  N.  P.  C.  47.  Per 
Lord  Ellenborough,  C.J.  recognizing  Chandler  v.  Parkes,  3  Esp* 
N.  P.  C.  76.  per  Kenyon,  C.  J.  S.  P. 
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B.  R. ;  and  Parker,  C.  J.  said,  that  an  infant  might  buy  ne* 
cessaries,  but  he  could  not  borrow  money  to  quy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would 
not  trust  him  but  at  the  peril  of  the  lender,  who  must  lay  it 
out  for  him,  or  see  it  laid  out,  and  then  it  was  his  providing, 
and  his  laying  out  so  much  money  in  necessaries  for  him 
(78). 

If  the  action  against  an  infant  be  grounded  on  a  contract, 
the  plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the 
infant 


i< 


If  one  deliver  goods  to  an  infant  on  a  contract ',  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  for 
them  in  trover  and  conversion ;  for  the  law  will  not  permit 
a  plaintiff,  by  changing  the  form  of  action,  to  vary  tne  lia- 
bility of  the  mfant  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  the  plea  of  infancy  will  be 
a  good  bar :  as  jv here  an  infant  hired  a  mare  of  the  plaintiff 
to  go  anoumey",  in  the  course  of  which  the  mare  was  strain- 
ed'.   The  plaintiff  having  declared  against  the  infant  for 

p  1  Sid.  199*  M«iiby  ▼.  Scott.  q '  JeDDioga  ▼.  RuDdall,  8  T.  R.  335. 


(78)  In  Darby,  v.  Boucher,  Salk.  279.  a  question  was  made, 
whether  in  the  case  of  money  lent  to  an  infant,  who  employs  it  in 
paying  fof  necessaries,  the  iniant  was  liable,  and  Holt,  C.  J.  was  of 
opmion,  that  he  was  not ;  for  it  was  upon  the  lending  that  the  con- 
tract must  arise,  and  after  that  time  there  could  not  be  any  con- 
tract raised  to  bind  the  infant,  because  after  that  he  might  waste 
the  money ;  and  the  infant's  applying  it  afterwards  for  necessaries 
would  not  by  matter  ex  post  facto  entitle  the  plaintiff  to  an  action ; 
for,  as  was  observed  by  the  court  in  Earle  v.  Peale,  10  Mod.  67* 
the  law  does  not  recognize  any  contracts  except  such  as  are  good 
or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Probart  v. 
Knouth,  2  Esp.  N.  P.  C.  472.  n.  where,  to  an  action  for  money 
lent,  the  defence  was  infancy ;  Buller,  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 
purchase  of  necessaries*  But  it  is  otherwise  in  equity  ;  for  if  one 
lends  money  to  an  in  taut  to  pay  a  debt  for  necessaries,  and  in  con- 
sequence tjiereof  the  infant  does  pay  the  debt,  in  equity  the  infant 
is  liable,  for  there  the  lender  of  the  money  stands  in  the  place  of 
the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
in  equity  as  the  other  should  have  done  at  law.  Per  Cur.  Marlow 
v.  Pitfield,  I  P.  Wms.  558.  The  same  rule  of  equity  holds  with 
respect  to  money  lent  to  a  feme  covert,  and  ai^erwards  applied  lo 
her  use  for  necessaries.     See  post,  tit.  Baron  and  Feme,  s.  4. 
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this  injury  in  tort,  he  pleaded  infancy,  which  on  demurrer 
was  holden  a  good  plea ;  and  Lord  Kenyon,  C.  J.  said,  that 
if  it  were  in  the  power  of  a  plaintiff*  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  which  the  law  affords  to  infants.  Lord 
Mansfield,  indeed,  frequently  said,  that  this  protection  was 
to  be  used  as  a  shield  and  not  as  a  sword ;  therefore  if  an 
infant  commit  slander,  God  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice.  But  where  an  infant 
has  made  an  improvident  contract  with  a  person,  who  has 
been  wicked  enough  to  contract  with  him,  such  person  cannot 
resort  to  a  court  of  law  to  enforce  such  contract ;  and  the 
words  "wrongfully,  injuriously,  and  maliciously,"  introduced 
into  the  declaration  cannot  vary  this  case  (7P). 

A  single  bill'  given  by  an  infiaint  for  the  amount  of  neces- 
saries is  binding  on  him,  but  a  bond  in  double  the  amount* 
is  not 

So  an  account  stated  of  monies  due  for  necessaries  will 
not  lie  against  an  infant*,  the  law  not  giving  an  infant  credit 
for  accurate  computation,  nor  can  he  agree  to  any  such  ac- 
count. 

A  warrant  of  attorney  given  by  an  infant  is  absolutely  void  ■> 
and  the  court  will  not  confirm  it,  though  the  infant  appear  to 
have  given  it  (knowing  that  it  was  not  valid)  for  the  purpose 
of  collusion ;  for  such  acts  of  an  infant  as  are  only  voidable 

r  Russell ▼.  Lee,  i  Lev.  96,  87.  t  3  Roll.  Rep.  <>7i.  and  Trueman  r. 

8  Ayliff  V.  Archdale,  Cro.  Eliz.  928.         Hiiret,  1  T.  R.  40. 
See  abo  1  Inst.  179^  a.  u  Saaiider«ouv.  Marr,  1  H.  Bl.  75. 


(79)  Aa  in  the  cases  of  contract,  where  the  law  has  protected  the 
infant  against  his  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued ;  so  in  cases  ex  delicto^  where  he  is  re* 
sponsible,  he  cannot  derive  any  advantage  from  it. 

In  Bristow  v.  Eastman,  1  Esp.  N.  P.  C.  173.  Kenyon,  C.  J. 
was  of  opinion,  that  money  had  and  received  would  lie  against  the 
defendant,  to  recover  money  which  he  had  embezzled,  notwith- 
standing the  infancy  of  the  defendant,  on  the  ground  that  infants 
were  liable  to  actions  ex  delicto^  though  not  ex^  contractu ;  and 
though  the  action  for  money  had  and  received  was  in  fonn  an  action 
ex  contractu^  yet  in  this  case  it  was  in  substance  an  action  ex  delicto  ; 
that  if  trover  had  been  brought  for  the  property  embezzled,  infancy 
would  not  have  been  a  defence ;  and  as  the  object  of  the  action 
for  money  had  and  received  was  the  same,  he  thought  the  same 
rule  of  law  ought  to  apply,  and  therefore  that  infancy  ought  not  to 
be  a  bar* 
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are  allowed  in  equity  to  be  confirmed,  but  not  such  as  are    ' 
actually  void. 

An  in&nt  canncH;  be  bound  by  a  submission  to  arbitration  '• 

4.  PaymenL 

4.  PaymenU-^To  an  action  of  assumpsit  the  defendant  may 
plead  matter  of  discharge  ex  post  facto,  as  pajrment  before 
action  brought,  but  this  defence  may  be  and  generally  is  given 
in  evidence  under  the  general  issue. 

IndebiUUus  assumpsit  for  goods  sold':  plea,  pa3nnent; 
special  demurrer,  because  the  plea  amountea  to  the  general 
issue ;  but  per  Cur,  it  admits  at  one  time  a  good  cause  of 
action  (80)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 
facto,  and  therefore  is  a  good  plea. 

A  person  who  is  indebted  to  another  on  several  accounts, 
may,  at  the  time  of  payment^  ^PPty  ^^e  money  to  which  ever 
account  he  thinks  proper;  and  his  election  so  to  do  may 
either  be  expressed,  or  may  be  inferred  from  the  circumstances 
of  the  transaction' ;  but  if  the  party  paying  does  not  make 
such  election,  the  receiver  may  apply  it  as  he  pleases*  (81). 

The  mere  production  of  a  bill  of  exchange  from  the  cus* 
tody  of  the  acceptor  is  not  presumptive  evidence  of  pay** 
ment,  unless  it  be  shewn  that  the  bill  was  once  in  circula- 
tion after  being  accepted  ^  Nor  is  payment  to  be  presumed 
from  a  receipt  indorsed  on  the  bill,  unless  it  can  be  shewn 

X  AnoD.9.  R.  Hit.  55  Geo.  3.  Andr.  55.  Goddard  ▼.  Cox,  Str.  1 194. 

y  VanbattonT.  Morte,  Ld.  Raym.  787.  See  8  Vera.  607.  S.  P.  per  Ld.  Cowp. 

z  Newmarcb  ▼.  Clay,  14  East,  S39.  Cb.  and  Peten  v,  Anderson,  5  Taunt. 

Agreed  per  cur.  Peters  v.  Ander-  59(5. 

son,  5  Taant.  596.  b  Pfiel  ▼.  Vanbatenberg,  2  Camp.  N. 

a  Bowes  ▼.  Lucas,  B.  R.  M.  11  G.  3.  P.  C.  439. 


(80)  **  It  18  generally  true,  that  a  plea,  which  admits  that  there 
was  once  a  cause  of  action,  does  not  amount  to  the  general  issue,*' 
Per  Holt,  C.  J.  in  Brown  v.  Cornish,  Ld.  Raym.  217. 

In  pleading  a  plea  of  payment,  the  defendant  ought  to  plead 
actio,  non.  and  not  onerari  non  debet  j  for  he  allows  the  promise  to  be 
a  good  promise,  but  avoids  it  by  matter  of  discharge  ex  post  facto  ; 
per  Holt,  C.  J.  ibid. 

(81)  The  defendant  owed  money  on  two  bonds,  and  paid  money 
on  account,  but  gave  no  directions  to  which  he  would  have  it  ap- 
plied ;  and  upon  a  case  reserved,  it  was  determined,  that  the  plaintiff 
had  the  election.     Bloss  v.  Cutting,  cited  in  2  Str.  11 94. 
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that  the  receipt  is  in  the  handwriting  of  a  person  entitled  to 
demand  payment*. 

5.  Release. 

5.  Release, — Defendant  may  |3lead  a  release  after  promise, 
and  before  action  brought,  specially  (82),  or  give  it  in  evi- 
dence "*  under  the  g^ieral  issue,  llie  usual  replication  to  a 
plea  of  release  is  non  est  factum  (83  •• 

A  release,  upon  performance  of  the  promise  in  part*,  quoad 
hoc,  will  not  discharge  the  promise  for  the  residue. 

If  after  the  last  continuance  the  plaintiff  give  the  defendant 
a  release,  he  may  plead  it  in  bar' ;  such  plea  is  called  a  plea 
puis  darrein  continuance :  as  it  is  pleaded  sometimes  at  the 
assizes,  the  following  form  may  be  useful : 

And  now  at  this  day,  to  wit,  on  the  day  of 

in  the  year  of  the  reign  of  our 

"  Sovereign  Lord  George  the  Third  by  the  grace  of  God, 
"  &c.  before  A.  B.  and  C.  D.,  justices  of  our  Lord  the 
now  King,  appointed  to  take  the  assizes  in  and  for  the 
county  of  G.  aforesaid,  at  in  the  county  of 

"  G.  aforesaid,  comes  the  said  H.  J.,  by  J.  S.  his  counsel, 
and  says  that  the  said  E.  F.  ought  not  further  (84)  to 
maintam  his  action  against  the  said  H.  J.,  because  he  says 
that  after  the  making  the  said  several  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned,  and 
after  the  last  continuance  of  the  aforesaid  plea,  that  is. 


cc 


it 
4€ 
44 
44 
« 


c  S.C.  e  3  Roll.  Abr.  4ts.  I.  s.  a^udged. 

d  Millerv.  Ari8,ante.  p.  115.  Hawley  ▼.     f  Ball.  N.  P.  309. 
Peacock,  3  Camp.  N.  P.  C.  558.  S.  P. 


(8S)  See  the  form,  Clerk's  Assist,  p.  257>  258.  2  Rich.  P.  B.  R. 
p.  43.  third  edition. 

(83T^  e  Rich.  Pr.  B.  R.  p.  44. 

(84)  **  This  seems  to  be  the  proper  way  of  pleading  a  collateral 
thing,  which  happens  after  the  action  hrought ;  for  by  this  it  ad- 
mits that  the  action  was  well  brought,  but  that  the  plamtiff  by  rea- 
son of  the  new  matter  ought  not  to  proceed  further  in  it.'*  Cam* 
pionv.  Baker,  Lutw.  1143,  *•  Since  the  case  of  Evans  v.  Prosser» 
3  T.  R.  1^6.  it  may  be  considered  as  a  settled  rule  of  pleading, 
tliat  no  matter  of  defence  arising  after  action  brought  can  properly 
be  pleaded  in  bar  of  the  action  generally,'*  Per  Lord  EUenboroughy 
C.  J.  in  Le  Bret  v.  Papillon,  4  East's  R.  507. 


y 
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after  the  (85)  day  of  last  past,  from  which 

day  until  the  day  of  in  Mich.  Term  next 

(unless  the  justices  of  our  Lord  the   King   assigned  to 

"  hold  the  assizes  of  our  Lord  the  King  in  and  for  the 
county  of  G.  should  first  come  on  the  day  of 

at  in  the  said  county  of  G.)  the  action  afore- 

said  is  continued,  to  wit,  on,  &c.  (86)  at,  &c.  the  said 
E.  F.  by  his  deed,  dated,  &c.  did  release,"  and  so  shew  the 

particular  matter,  and  conclude,  **  And  this  he  is  ready  to 

"  verify,  wherefore  he  prays  judgment  if  the  said  E.  F. 

*'  oughtfurther  to  maintain  this  action  against  him,  fee." 

It  is  the  constant  experience  at  the  assizes  to  put  the 
party  to  verify  a  plea  puis  darrein  continuance^^  before  it  is 
allowed ;  and  if  the  party  does  not  give  some  evidence  of 
the  truth  of  it,  the  judge  will  reject  it,  and  go  on  with  the 
cause. 

The  same  certainty  is  required  in  this,  as  in  other  pleas. ^ 

A  plea  puis  darrein  continuance  may  be  pleaded  at  nisi 
prius^  although  there  has  been  time  to  plead  it  in  bank  since 
the  last  continuance*.  If  it  be  verified  by  an  affidavit  which 
refers  to  the  plea,  and  the  plea  is  in  the  cause,  the  affidavit  is 
sufficient,  though  not  specially  entitled  in  the  caused 

If  the  jury  be  not  taken  at  the  day  of  Nisi  Prius^  a  release 
is  pleadable  after  the  last  continuunce  at  the  day  in  bank*, 
although  it  be  not  oflered  at  Nisi  Prius ;  but  otherwise  it  is, 
if  the  j  ury  be  taken. 


6.  Statutes^ 

1.  Of  Limitations.  2.  OfSet^Offi 

1.  Statute  of  Limilations.^^BY  stat  21  Jac.  1.  c.  16.  §  3. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  pext  after  the  cause  of  such 
actions,  and  not  after. 

%  Per  Car.  in  Martin  ▼.  Wyvil,  Str.    i   Prince  ▼.  Nicholsoo,  5  Taunt. ""sss. 

493.  k  lb. 

h  Dort.  PI.  397.  1  Doct.  PI.  300. 


(85)  The  day  of  the  return  of  the  venire  facias. 

(86)  The  defendant  must  allege  precisely^  the  very  day,  time,  and 

place.     Per  Cur.  Yelv.  141. 

K 
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Advantage  must  be  taken  of  this  statute  by  pleading  it", 
(87)  although  it  should  appear  on  the  fece  of  the  declaration 
that  the  cause  of  action  did  not  arise  within  six  years  before 
the  commencement  of  the  action ;  and  the  defendant  wiU  not 
be  permitted  to  give  it  in  evidence  on  the  general  issue» 
non  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded: 

1.  That  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff's  action,  under" 
take  or  promise,  ^c 

2.  That  the  cause  or  causes  fif  more  than  one  J  of  action 
mentioned  in  the  declaration^  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  plain-* 
tiff*s  action,  S^c. 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit^  on  a  promise  to  pay  on  de- 
mand, the  defendant  pleaded  non  assumpsit  infra  sex  annos; 
the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded 
non  assumpsit  infra  se:p  annos  «after  demand,  or  that  no  de- 


m  Packle  r.  Moor,  i  Vent.  191.  Lee        n  'Collinsv.  BenniDg^,  19  Mod. 
▼.  Rogers,  1  Lev.  110. 


444. 


(87)  Different  reasons  are  assigned  for  this  which  seems  to  be 
an  exception  to  the  general  rule,  that  where  it  is  required  by  statute, . 
that  an  action  shall  be  commenced  within  a  limited  time,  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  he  has  complied  with  the 
terms  of  the  statute.  In  an  anonymous  case  in  Balk.  p.  27B.  Holt, 
C.  J.  said,  that  the  statute  of  limitations  could  not  be  given  in  evi- 
dence on  non  assumpsit »  because  that  plea  spoke  of  a  time  past, 
and  related  to  the  time  of  making  the  promise,  but  that  on  nil  debet 
it  might;  and  in  Draper  y.  Glassop  (Ld.  Raym.  153.)'he  expressed 
the  same  opinion. 

In  Gould  V.  Johnson  (Ld.  Raym.  838.)  it  was  said  by  the  court, 
that  the  statute  ought  to  be  pleaded »  because  an  original  might 
have  been  sued  out  within  six  years,  and  therefore  the  defendant 
should  plead  the  statute,  to  the  end  that  the  plaintiff  might  have 
an  opportunity  to  reply  such  matter.  A  different  reason  is  assigned 
by  Mr.  Serjeant  Williams,  in  an  elaborate  note  on  this  subject  in 
the  second  vol.  of  his  edition  of  Saunderst  p.  63  b.  and  63  c.  to  which, 
on  account  of  its  length,  I  must  refer  the  reader. 


ASSUMPSIT.  131 

mand  was  made  within  six  years:  Btit  per  Cur.  If  the  pro- 
mise were  for  a  collateral  things  which  would  not  create  any 
debt  until  demand,  it  might  be  so;  but  here,  it  is  an  inde- 
bitatus assumpsit^  which  shews  a  debt  at  the  time  of  the 
promise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not 
accrue  within  six  years,  may  be  adopted  with  safety  in  all 
cases,  but  is  more  peculiarly  applicable  to  the  cases  of 
actions  brought  for  breach  of  promises  founded  on  collateral 
and  executory  considerations,  in  which  cases  the  first  form 
would  be  improper,  as  will  appear  from  the  following  case: 

The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  receive  A.  and  B.  into  his  house  as  guests; 
and  diet  them",  the  defendant  promised,  &c.  Plea,  noa 
assumpsit  infra  sex  annos^  to  which  the  plaintiff  demurred: 
judgment  for  the  plaintiff  in  the  Common  Pleas:  on  error 
in  B.  R.  it  was  agreed  by  that  court  that  the  plea  was  ill: 
for  this  being  an  executory  collateral  promise,  the  defendant 
cannot  plead  non  assumpsit  infra  sex  annos,  but  should  have 
pleaded  causa  actionis  non  accrevit  infra  sex  anaos ;  for,  if 
the  cause  of  action  accrued  within  six  years,  it  was  imma- 
terial when  the  promise  was  made. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to 
an  action  brought  on  a  bill  of  exchange,  because  it  is  not  a 
specialty**;  and  to  an  action  brought  by  an  attorney  for  his 
fees,  because  the  fees  are  not  of**  record.  A  promissory  note 
payable  on  demand,  is  payable  inimediateiy;  and  the  statute  ^/!J9^/Af^/ 
of  limitations  runs  from  the  date  of  the  note,  and  not  from^^jj^^^^^-  ^^ 
the  time  of  demand'*  X'^r-art  jk 

To  the  plea  of  non  assumpsit  infra  sex  annas  the  plaintiff ^/y/^  ^5,^,X^^ 
may  tender  an  issue*,  that  defendant  did  promise  within 
six  years,  and  this  issue  will  be  supported  by  evidence  of 
an  express  promise  (88)  made  by  defendant  within  six  years 
before  action  brought:  for  it  has  been  hoiden,  that  this 
statute  does  not  extinguish  the  piaintifTs  right  of  action, 
but  suspends  the  remedy  only,  and  that  this  suspension  is 

o  Gould  ▼.  Johnson,  Ld.  Kaym.  838.  r  Christie  y.  Fousick,  C  B.  Loudon 

and  9  Satk.  4J3.  Sittinpi  after  M.  T.  52  G.  3.  Sir  J. 

p  Renew  v   Axtoo,  Carth.  3  Mansfield,  C  J.  M.  S. 

q  OliTcr  ▼.  Thomas,  3  Ler.  367.  a  Dickson  ▼.  Thomsuii,  2  Show.  196. 


(88)  '*  Doubtless  an  express  promise  wiJJ  revive  the  debt,  though 
It  were  twenty  years  after."  Per  Holt,  C.J,  in  Hyleing  v.  Hastings, 
Lord  Raym.  389. 

K  2 


13a  ASSUMPSIT. 

capable  of  being  removed  by  a  subsequent  |)romtse  on  the 
part  of  the  defendant  within  the  limited  time. 

Not  only  an  express  promise,  but  a  mere  acknowledg- 
ment of  the  debt,  aJs  existing,  will  be  sufficient  to  support  this 
issue. 

One  of  the  strongest  cases  on  this  subject  is  that  of 
Bryan  v.  Horseman,  4  East's  R.  699.  where  in  assumpsit  for 
wheat  sold  and  delivered,  the  defendant  pleaded  the  statute 
of  limitations.  At  the  trial,  the  plaintiff  called  the  sheriflTs 
officer,  who  proved  that  the  defendant,  on  being  arrested, 
^said,  "  I  do  not  consider  myself  as  owing  Mr.  Bryan  a 
farthing,  it  being  more  than  six  years  since  I  contracted. 
/  have  had  the  wheat  I  acknowledge^  and  I  have  paid  some 
part  of  it,  and  26L  remain  dueJ'  (89)  On  the  part  of  the 
defendant  it  was  objected,  that  these  expressions  amounted 
to  no  more  than  what  he  had  stated  upon  record  in  his  plea. 


(89)  "  The  slightest  acknowledraient  has  been  holden  sufficient, 
as  saying,  *  Prove  your  debt,  and  I  trill  pay  you  *,'  *  I  am  ready 
to  account^  but  nothing  is  due,*  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out  of  the  statute.'^  Per  Lord 
Mansfield,  C.  J.  in  Trueman  v.  Fenton;  Cowp.  548.  See  also 
Lloyd  V.  Maund,  2  T.  R!  762.  where  the  same  doctrine  was  lai4 
down  by  Buller,  J.  So,  in  th^  following  case,  the  defendant  meet- 
ine  the  plaintiff,  said  to  him,  *^  What  an  extravagant  bill  you  have 
delivered  me !"  Lord  Kenyon,  C.  J.  held  this  a  sufficient  acknow- 
ledgment of  some  money  being  duef.  In  Clark  v.  Bradshaw 
and  Coglan,  3  Esp.  N.  P.  C.  155»  7»  where  the  defendant,  Brad- 
shaw,  saying,  **  that  the  plp.:ntiff  bad  paid  money  for  him  twelve 
years  ago,  but  that  he  had  since  become  a  bankrupt,  by  which  he 
was  discharged,  as  well  as  by  law,  from  the  length  of  time  the  debt 
accrued  ;**  Lord  Kenyon,  C.  J.  held  it  sufficient  to  take  the  case  out 
of  the  statute.  It  must  however  amount  to  an  acknowledgment 
of  a  debt;  for  where  an  action  was  brought  by  an  executor  against 
defendant  for  money  had  and  received,  it  was  proved  that  defendant, 
said,  "  I  acknowledge  the  receipt  of  the  money,  but  the  testatrix 
gave  it  me,"  Clive,  Baron,  directed  thejury  to  find  for  the  defen- 
dant, observing,  that  such  an  acknowledgment  could  not  amount  to 
a  promise  to  pay,  when  he  insisted  that  he  was  entitled  to  retain. 
Oweni  v.  Wolley,  Bull.  Ni  V*  148.  In  an  action  against  a  husband 
for  goods  supplied  to  his  wife,  for  her  accommodation,  while  he 
occasionally  visited  her,  a  letter  written  by  the  wife  acknowledging 
the  debt  within  six  years,  is  admissible  evidence  to  take  the  case 
out  of  the  statute  of  limitations.    Gregory  v.  Parker,  1  Camp.  N^ 

P.  c.  394. 

•  Per  Holt,  C.  J.  in  Haylin^  v.  Hastingt,  1  Satk.  99. 
t  Lawrpace  v.  Worrall,  f  eake,  N.  P.  C.  ^s. 
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which  confessed  the  existence  Of  the  deht^  but  avoided  it 
by  alleging  the  lapse  of  time.  Lord  Ellenborouffh,  C.  J; 
thought,  that,  according  to  the  authorities,  such  an  ac- 
knowledgment of  the  existence  of  the  debt  must  be  deemed 
sufficient  to  take  the  case  out  of  the  statute,  though,  if  the 
matter  had  been  res  Integra^  the  point  might  have  admitted 
of  doubt,  and  accordingly  by  his  direction  a  verdict  passed 
for  the  plaintiff. 

On  a  motion  for  a  new  trial,  it  was  urged  by  the  counsel 
for  the  defendant,  that,  although  where  there  was  a  simple 
acknowledgment  of  the  debt  as  then  existing,  a  promise 
to  pay  it  raio;ht  be  implied  from  the  reason  and  justice  of  the 
case,  and  the  presumed  intention  of  the  party  making  the 
promise,  yet  that  implication  or  presumption  might  be  re- 
butted, and  could  not  apply  to  an  acknowledgment  accom- 
panied with  a  positive  declaration,  that  the  party  did  not 
consider  himself  bound  in  law  to  pay  the  debt;  otherwise 
the  plea  of  non  assumpsit  infra  sex  annos,  which  was  an  ac- 
know^ledgment  of  the  antecede^it  debt,  might  be  strained 
into  a  promise.  But  if  an  acknowledgment  and  avoidance; 
when  put  in  the  form  of  a  plea  on  the  record,  was  a  good 
defence,  it  could  not  overset  the  plea,  when  tendered  as 
evidence,  and  that,  in  this  case,  the  presumption  of  a  new 
promise,  which  might  arise,  from  the  acknowledgment,  if 
it  stood  alone,  was  rebutted  by  the  concomitant  avoidance. 
I'lie  court  after  some  hesitation,  granted  a  rule  to  shew 
cause;  but  when  the  counsel  were  to  have  shewn  cause  on 
a  subsequent  day.  Lord  EUenborough,  C.  J.  said,  that  they 
had  looked  into  all  the  authorities,  and  that,  whatever  their 
opinion  upon  the  statute  might  have  been,  had  the  question 
been  new,  yet,  after  the  long  train  of  decisions  upon  the 
subject,  it  was  necessary  to  abide  by  the  construction  which 
had  been  put  upon  it,  in  conformity  with  which,  they  thought 
themselves  bound  to  hold,  that,  what  was  said  by  the  de- 
fendant, was  a  sufficient  acknowledgment  of  the  pre-exist- 
ing debt  to  create  an  assumpsit,  so  as  to  take  the  case  but  of  the 
statute. 

The  defendant  had  stated  to  the  courts  in  an  affidavit  for 
leave  to  plead  the  statute  of  limitations,  that  "  since  the  bill 
of  exchange  (on  which  the  action  was  brought)  became  due 
(which  was  more  than  six  years  before)  no  demand  for  pay- 
tnent  had  been  made  on  him,*'  this  was  deemed  sufficient  to 
be  left  to  the  jury  as  an  acknowledgment,  and  the  jury  hav- 
ing found  a  verdict  for  plaintif}',  the  court  refused  to  grant 

t  Rvcker  ?.  Hanuny^  B.  E.T.  39  G.  3.  4  Ea«t*«  R.  604.  n. 
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a  new  trial.  So  where  a  letter  was  written  by  defendant  to 
the  plaintifTs  attorney",  on  being  served  with  a  writ,  couched 
in  ambiguous  terms,  neither  expressly  denying  nor  admit- 
ting the  debt,  it  was  holden,  that  such  letter  ought  to  have 
been  left  to  the  jury  to  consider,  whether  it  amounted  to 
an  acknowledgment  of  the  debt,  so  as  to  take  it  out  of  the 
statute  (90). 

In  Whitcomb  v.  Whiting,  Doug.  651.  an  acknowledg- 
ment by  one  of  several  makers  of  a  joint  and  several  pro- 
missory note  was  holden  sufficient  to  take  it  out  of  the 
statute  against  the  others,  and  that  such  an  acknowledgment 
might  be  given  in  evidence  in  a  separate  action  against  any 
of  the  others.  So  where  one  of  two  makers  of  a  joint  and  se- 
veral promissory  note  became  a  bankrupt',  and  the  payee 
received  several  dividends  under  the  commission  on  ac- 
count of  the  note,  and  an  action  having  been  brought 
(within  six  years  after  the  receipt  of  the  last  dividend)  against 
the  other  maker  for  the  remainder  of  the  money  due  on 
the  note,  it  was  adjudged,  that  the  payment  of  the  dividends 
was  such  an  acknowledgment  of  the  debt  as  took  the  case  out 
of  the  statute.  So  in  an  action  against  A.  on  the  joint  and  se- 
veral promissory  note  of  himself  and  B. ;  it  was  holden  that  a 
letter  written  by  A.  to  B.  "  desiring  him  to  settle  the  money" 
took  the  case  out  of  the  statute  y. 

In  Yea  v.  Fouraker,  Bull.  N.  P.  149.  in  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  non  assumpsit  infra 
sexannos:  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
six  years,  the  defendant  said,  "you know  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it"  The 
judge  was  of  opinion,  that*  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant:  and  on  a  mo- 
tion for  a  new  trial,  the  court  held  clearly  that  the  opinion  of 
the  judge  was  right;  that  this  promise  was  sufficient,  and 
granted  a  new  trial.  According  to  the  report  of  this  case 
in  2  Burr.  1099.  the  court  held,  "  that  an  acknowledgment, 
of  the  debt  after  the  commencement  of  the  action  would  take 
it  out  of  the  staiute  of  limitations.*' 


u  Lloyd  v:  Maund,  9  T.  R.  760.  y  Halliday  V.  Ward,  s  Camp.  N.  P.  C. 

\  Jackson  v.  Fairbank,  8  H.  Bl.  340.  Q^» 


(go)  See  Bicknell  v.  Keppel,  1  Bos.  &  Pul.  N.  R.  eo. 


I 
I 

i 

I  « 


ASSUMPSIT.  135 

Where  there  are  mutual  accounts*  (not  merchants'  ac-* 
counts)^  for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (91). 

In  Hyleing  v.  Hastings,  Ld.  Raym.  422,  "  the  court  were 
of  opinion,  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  evidence  of  a  new  promise^ 
upon  non  assumpsit  infra  sex  a?inoSy  for  a  jury  to  find  a 
verdict  for  plaintiff,  but  not  matter  upon  which,  if  found 
specially,  the  court  would  give  judgment  for  the  plaintiff. 
And  Rokeby,  J.  compared  it  to  the  case  of  trover  and  conver- 
sion, where  a  demand  and  refusal  has  been  holden  evidence 
of  a  conversion,  but  not  a  conversion."  From  the  language, 
however,  of  more  modem  decisions,  it  must  be  inferred, 
that  the  mere  finding  by  the  jury  of  an  acknowledgment  of 
the  debt  within  six  years  of  action  brought  will  be  sufficient, 
and  that,  from  such  acknowledgment,  a  promise  to  pay  will 
be  raised  by  implication  of  law. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testa- 
tor*, defendant  pleaded  non  assumpsit  infra  sex  annos ;  and 
upon  the  trial  it  appeared,  that  there  was  a  new  promise 
made  within  six  years,  but  it  was  made  to  the  plaintiff  and 
not  to  the  testator.  Per  cur.  he  should  have  declared  accord- 
ingly. 

And  in  Sarell  v.  Wine,  3  East's  R.  409.  in  the  case  of  an 
action  brought  by  an  administrator  on  promises  to  the  in- 
testate, where  the  evidence  was  an  acknowledgment  to  the 
administ|[^tor  within  six  years,  it  was  holden  insufficient  on 
the  authority  of  the  preceding  case. 

So  where  an  action  was  brought  by  an  executor  on  pro- 

z  Catlio|f  T.  Skoalding,  6  T.  R.  189.        a  Deane  t.  Crane,  Salk.  ft8. 


(91)  But  where  all  the  items  are  on  one  side,  as  in  an  account 
between  a  tradesman  and  his  customer,  the  last  item  which  hap- 
pens to  be  within  six  years,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denison,  J.  in  Cotes  v.  Harris,  Bull.  N.  P. 
149.  And  in  this  case  the  same  learned  judge  held,  that  the  clause! 
in  the  statute  about  merchants'  accounts,  extended  only  to  case« 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webberv.Tivill,  sSaund.  124.  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  mer* 
chants^  and  not  to  accounts  stated  between  themi 
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mises  made  to  the  testator**,  the  defendant  pleaded  non  as^ 
sumpsit  infra  sex  annos,  and  the  plaintiff  rephed  a  subse* 

3uent  pi^omise  to  himself,  the  replication  was  adjudged  a 
eparture  in  pleading,  and  ther^ore  bad. 

Replication. — ^To  the  plea  of  the  statute  of  limitations, 
the  plaintiff  may  reply  a  latitat^  (without  shewing  a  bill  of 
Middlesex)  or  a  capias^^  (without  shewing  an  original)  sued 
out  before  the  expiration  of  the  limited  time,  with  an  inten- 
tion to  declare  in  the  action  then  pending,  and  that  such 
writ  was  returned*,  and  regularly  continued'  to  the  com- 

b  Hickman  ▼.  Walker,  Willes,  97.  e  Karrer  ▼.  James,  Willcs*  R.  858,  9. 

G  HolUsterv.  Coulson,  Str.  550  Per  3  Judges,  Brown  v.  Babington, 

d  KarverT.  Janes,  Willes,  255.  Leader  Lord  Raym.  883.  (ps) . 

▼.  MoxoD,  3  Bl.  R.  9i5.  S.  P.  per  f  Riidd  ▼.  Berkenhead,  Carlh.   144. 

Cur.  and  Salk.  420. 


(9^)  In  this  case.  Holt,  C.  J.  said,  that  it  was  a  fatal  fault  that 
the  plaintiff  did  not  shew  that  the  original  writ  was  ever  returned. 
And  in  Atwood  v.  Burr,  7  Mod.  5.  he  said,  *'  if  one  were  to  con- 
tinue a  latitat  for  several  years,  he  must  get  the  first  returned,  upon 
which  return  the  continuances  are  made,  though  in  fact  he  never 
takes  out  another  writ ;  but  there  must  be  a  return  of  the  first  umt.^* 
The  language  of  Holt,  C.  J.  in  the  preceding  cases,  was  adopted 
by  Kenyon,  C»  J.  delivering  the  opinion  of  the  court  in  Harris 
V.  Woolford,  6  T.  R.  6I8,  619.  See  also  Thistlewood  v.  Cracroft^ 
1  Marsh.  497* 

In  Kinsey  v.  Heywai;d,  C.  B.  1  Lutw.  256»  and  Lord  Raym. 
439.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
could  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  clausum  fregit  sued  out  in  another  county  within  the 
limited  time,  so  as  to  prevent  the  statute  of  limitations  attaching: 
Treby,  C.  J.  Powell  and  Nevill,  Justices,  were  of  opinion  that  it 
was.  Bieiicowe,  J.  cont.«— A  writ  of  error  having  been  brought  ia 
B.  R.,  the  case  was  there  determined  on  a -different  ground,  viz. 
that  admitting  the  assumpsit  to  be  a  continuance  of  the  clautuv^ 
fregitt  which  it  was  difficult  to  maintain,  yet  that  writ  had  not  been 
returned,  nor  were  the  continuances  stated.  This  judgment  was 
affirmed  on  error  in  the  House  of  Lords.  It  is  observable  that  in 
Brown  v.  Babington,  Lord  Raym.  88^.  Holt,  C.  J.  agreed  in  opi- 
nion with  Blencowe,  J.  *'  that  the  assumpsit  could  not  be  consi* 
dered  as  a  continuance  of  the  action  commenced  by  clausum  fregit^ 
and  said,  that  he  imagined  that,  after  the  reversal  of  the  judgment 
of  Kinsey  v.  Heyward  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again:*'  But  Powell,  J.  retained  his  former 
opinion,  that  the  suing  of  the  clausum  fregit  would  avoid  the 
statute  as  well  as  a  latitat^  alleging  that  a  clausum  fregit  was  the 
ancient  process  of  the  Court  of  Common  Pleas,  and  very  useful  t» 
the  subject  in  saving  the  fine  due  upon  the  original. 
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mencement  of  the  action.  The  continuances  must  be  stated 
formally  in  the  plea,  for  a  taliter  processum  est^  before  de^ 
claration,  is  not  sufficient;  and  the  continuances  must  ap- 
pear on  the  record  to  be  continuances  of  the  same  writ  or 
process  which  was  originally  sued  out;  for  where  the  repli- 
cation alleged  that  a  bill  of  Middlesex  was  sued  out<,  which 
was  continued  to  a  certain  time,  when  that  proceeding  stop- 
ped, and  then  the  plaintiff  sued  out  an  attachment  of  privi- 
lege for  the  same  cause  of  action,  the  replication  was  holden 
bad  on  demurrer;  for  the  attachment  of  privilege  was  a  writ 
of  a  different  nature  from  a  bill  of  Middlesex,  not  bearing  any 
analogy  to  it;  and  consequently  was  not  a  continuance  of  the 
former  suit 

If  a  latitat  is  sued  out  after  the  expiration  of  the  six 
years^,  but  bearing  teste  before,  and  the  plaintiff  in  his  re- 
plication state  the  latitat  to  have  been  sued  out  on  the  day 
on  which  it  bears  teste^  the  defendant,  in  his  rejoinder,  may 
shew  the  real  dav  on  which  the  latitat  was  sued  out,  and 
aver  that  he  did  not  promise  within  six  years  next  before 
that  day. 

If  an  action  be  commenced  in  an  inferior  court*,  and  then 
removed  by  habeas  corpus  into  the  King's.  Bench,  where 
the  plaintiff  declares  de  novo,  and  the  defendant  pleads  the 
statute  of  limitations,  the  plaintiff  may  reply  the  suit  below, 
and  shew  that  to  have  been  commenced  within  six  years  of 
the  cause  of  action. 

And  in  Story  v.  Atkins,  2  Str.  719.  where  the  declaration 
in  the  inferior  court  was  indebitatus  assumpsit  for  money 
due,  and  the  declaration  in  the  superior  court  was  a  special 
assumpsit  on  a  promissory  note,  yet  the  plaintiff  in  his  re- 
plication having  averred,  that  the  declaration  in  the  supe- 
rior court  was  tor  the  same  cause  of  action  as  that  for  which 
plaintiff  had  levied  his  plaint  below,  it  was  holden  sufficient 
to  bar  defendant's  plea  of  the  statute  of  limitations. 

The  replication  must  state  that  the  cause  of  action  ac- 
crued within  six  years  next  before  the  suing  forth  of  the 
Writ;  for,  where  in  assumpsit,  by  an  executor  on  promises 
to  the  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  replied,  that  the  writ  was  sued  out  on  such  a  day"^, 
and  within  six  years  before  the  suing  out  thereof,  letters  tes- 
tamentary were  granted  to  the  plaintiff;  on  special  demur- 
rer, assigning  for  cause,  that  the  plaintiff  had  not  alleged 


g  Smith  V.  Bower,  3  T.  H.  662- 
h  Johntou  r.  Smith,  9  Burr.  950. 


i   BcTiii  ▼  Chapman,  i  Sid.  9-28.  and 
MattbetrsT.  Phillips, Salk.  494. S-  P. 
k  Hiekman  ▼.  Walker,  Willey,  97- 
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positively  that  the  cause  of  action  accrued  within  six  years 
before  the  suing  forth  of  the  writ^  the  replication  was  holden 
bad;  the  court  observing^  that  the  time  of  limitation  must 
be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  will;  that 
the  proving  the  will  did  not  give  ^ny  new  cause  of  action, 
and  consequently  the  time,  when  it  was  done,  was  immate* 
rial. 

So  where  to  assumpsit  brought  by  the  assignee  of  a  bank- 
rupt*, defendant  pleaded  the  statute  of  limitations;  the 
plaintiff'  replied  the  bankruptcy  and  assignment,  and  that 
the  cause  of  action  arose  within  six  years  next  before  the 
assignment;  on  demurrer,  the  replication  was  holden  bad; 
the  court  observing,  that  the  statute  would  be  defeated  as  to 
all  simple  contracts,  if  an  assignment,  at  the  end  of  five  years 
and  a  half,  was  to  set  all  at  large  again. 

By  Stat  ai  Jac.  1.  c.  16.  s.  4.  it  is  enacted,  "  that  if  judg- 
ment be  given  for  the  plaintiff^  and  reversed  by  error,  or 
the  judgment  be  arrested,  or  if  the  defendant  be  out- 
lawed, and  the  outlawry  reversed;  the  plaintiff,  his  heirs, 
executors,  or  administrators,  may  commence  a  new  ac- 
tion or  suit  from  time  to  time  within  a  year,  after  such 
"judgment  given  or  outlawry  reversed." 

It  has  been  said,  that  within  the  equity  of  the  preceding 
section,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (93)  after  the  death  of  the  testator  or 

1   Gray  ▼.  Mendez,  i  Str.  5S6. 


(93)  I  am  not  aware  of  any  cose  in  which  this  point  has  been 
expressly  decided,  or  in  which  it  has  been  holden,  that  an  execu- 
tor or  administrator  must  bring  his  action  within  a  year.  In  Bul- 
ler's  N.  P.  p,  150.MS  the  following  position:  **  If  an  executor  take 
out  proper  process  within  a  year  after  the  death  of  his  testator,  if 
the  six  years  were  not  lapsed  before  the  death  of  the  testator, 
though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient  to 
take  it  out  of  the  third  section  of  the  statute  of  limitations  by  the 
equity  of  the  fourth  section."  The  authority  cited  for  this  posi- 
tion is  Cawer  v.  James,  probably  the  same  case  as  is  reported  in 
VVilles,  255.  by  the  name  of  Karver  v.  James;  but  in  Willes's  Re- 
port, the  position  as  laid  down  bv  Buller  seems  rather  to  have  been 
admitted,  than  expressly  determmed.  In  like  manner  in  Wilcocks 
V.  Huggins,  Str.  907-  and  Fitzg.  170,  &89.  it  seems  to  have  been 
taken  for  granted.  From  the  language,  however,  of  Lee,  J.  in  the 
last-mentioned  case,  it  may  be  inferred  that  at  that  time  no  fixed 
period,  within  which  the  executor  or  administrator  tnight  bring  the 
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intestate,  to  renew  a  suit  commenced  by  the  testator  or  in- 
testate. 

To  an  action  of  indebitatus  assumpsit^  brought  by  an  exe*- 

m  Leadbeter  ▼.  Markland,  2  Bl.  Rep.  ii31. 


action,  had  been  established.  His  words  are  *,  ^^  In  the  contin- 
**  gency  that  has  happened,  the  statute  does  not  limit  any  time  for 
**  the  executor  to  bring  his  action ;  but  there  is  a  clause  that  pro- 
*^  vides  (where  a  judgment  is  reversed  after  the  six  years)  one  year 
"  after  the  reversal  for  the  plaintiff  to  bring  a  new  action,  which 
'^  may  be  a  direction  with  regard  to  the  reasonableness  of  the  time 
*'  to  be  allowed  an  executor  or  administrator  in  the  present  contin* 
**  gency."  It  is  observable  also,  that  in  Wilcox  v.  Huggins,  Fitzg* 
17I*  a  case  (Lethbridge  v.  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  Bctkon  fourteen  months  after  the  intestate^s  death, 
and  recovered :  and  in  Wilcox  v.  Huggins  (where  the  action  was 
brought  by  the  executor  of  an  executor  m  right  of  the  first  testator 
more  than  four  years  after  the  death  of  the  first  executor)  it  was 
admitted  by  the  court,  that  if  the  second  executor  had  been  re- 
tarded by  touits  about  the  will  or  administration,  it  would  have  al- 
tered the  case,  because  then  the  neglect  would  have  been  accounted 
for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  his  action  within  a 
reasonable  time.  This  rule  receives  some  sanction  from  the  follow- 
ing observations  of  the  judges  in  Wilcox  v.  Huggins,  Fitzg.  290* 
Raymond,  C.  J.,  **  It  might  be  too  harsh  a  construction  to  sa}*-, 
**  that  the  debt  becomes  irrecoverable  by  an  abatement  of  the  ac^ 
^'  tion,  afler  the  six  years  elapsed,  by  tlie  plaintiff's  death ;  but 
*^  then  the  executor,  to  bring  his  case  within  the  equity  of  the  sta- 
*^  tute,  must  make  a  recent  prosecution,  as  to  which,  the  clause  in 
**  the  statute  that  provides  a  year  after  the  reversal  of  a  judgment^ 
••  &c.  mat/  be  a  good  direction."  Page,  Justice  :  "  Such  a  recent 
**  prosecution  is  to  be  made  as  will  shew  the  party  came  as  early  as 
"  he  might,  if  there  had  been  a  contest  about  the  will  or  the 
**  right  of  administration,  that  should  have  been  pleaded  in  excuse 
"  of  the  delay.*'  Probyn,  J.  *•  Nothing  hath  been  disclosed  to 
^^  shew  why  the  action  was  not  brought  sooner.  If  a  reasonable 
*'  cause  had  been  shewn,  it  might  brin^  the  action  within  the  notion 
*^  of  a  recent  prosecution,  though  it  had  been  brought  afier  the 
**  year.^^  Lee,  J.  *'  I  think  it  should  be  in  the  nature  of  Jour- 
*^  ney's  Accompts,  which  is  a  taking  up  and  pursuing  the  old  action 
**  in  a  reasonable  timet  which  is  to  be  discu^ed  by  the  discretion  of 
"  the  justices,  6  Co.  Spencer's  case;  and,  by  the  same  rule,  I 
think  what  is  or  is  not  a  recent  prosecution,  in  a  <^ase  of  this 
nature,  is  to  be  determined  by  the  discretion  of  the  court  from 
the  circumstances  of  the  case,  but  generally  the  year  in  the  stat. 
"  is  a  good  direction." 

•  Fitgx.  17s. 
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cutor  for  business  done  by  his  testator,  the  defendant  pleaded 
the  statute  of  limitations.  Replication,  an  attachment  of 
privilege  sued  out  returnable  in  eight  days  of  the  purifica-' 
tion.  Special  demurrer,  because  the  attachment  was  allee^ed 
to  have  been  returnable  on  a  general  return  day,  instead  of 
a  day  certain;  the  court  overruled  the  deniurrer,  observing, 
that  the  writ,  though  informal,  was  sufficient  to  bar  the  sta* 
tute,  for  if  the  cause  had  proceeded,  and  plaintiff  had  re- 
covered, and  afterwards  judgment  had  been  reversed  or  ar- 
rested for  this  irregularity,  the  plaintiff,  by  the  4th  section^ 
would  have  had  a  yearns  time  to  proceed  iu  a  new  action 
which  shewed  the  spirit  of  the  statute  to  be,  that  a  suit  ac- 
tually begun,  however  informally  or  irregularly,  was  sufficient 
to  bar  the  statute  (94). 

Exceptions  in  Case  of  Infancy,  S^c. — By  the  7th  section 
of  Stat  21  Jac.  1.  c.  16.  "  If  any  person,  entitled  to  such 
action  of  trespass,  detinue,  trover,  replevin,  actions  of 
account,  debt,  trespass  for  assault,  menace,  battery, 
wounding,  or  imprisonment,  actions  upon  the  case  for 
words,  shall  be,  at  the  time  of  such  cause  of  action 
*•  accrued,  within  the  age  of  21  years,  feme  covert,  rion 
"  compos  mentis,  imprisoned,  or  beyond  the  seas,  such.per- 
**  son  shall  be  at  liberty  to  brin^  the  same  actions  within 
**  such  times  as  are  before  limited  after  their  being  of  full 
•*  age,  discovert,  of  sane  memory,  at  large,  and  returned 
"  from  beyond  the  seas." 

An  action  of  assumpsit,  although  it  is  not  expressly  men« 
tioned,  is  within  the  equity  of  the  preceding  clause  ". 

To  a  plea  of  the  statute  of  limitations  ®,  the  plaintiff  re^ 
plied,  that  he  was  resident  in  foreign  parts  out  of  the  king- 
dom of  England,  viz.  at  Glasgow  in  Scotland :  on  demurrer, 

m  Leadbeter  v.  Morkland,  3  Bl.  Rep.        and  Roclitschilt  t.  Lclbmao,  s  Str. 

1131.  836.  and  Fitzgib.  81. 

u  Ch-udlcr  ▼.  Velett,  3  Saund.   130.    o  King  ▼.  Walker,  Bl.  R.  S86. 


« 

«€ 


(94]  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  interior  court,  and  the  cause  had  been  removed  by  habeas  corpus 
into  the  Court  of  Kind's  Bench,  where  the  plaintiff  declared  de 
novo  :  an  objection  having  been  made  to  the  declaration  in  the  in^ 
ferior  court,  Raymond,  C. 'J.  said,  that,  although  the  declaration 
in  the  court  below  should  be  ill,  yet  if  the  plaint  were  regular,  it 
was  sufficient  to  prevent  the  operation  of  the  statute.  Story  v* 
Atkins,  2  Str.  725. 
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this  replication  was  holden  bad,  because  the  plaintiff  must  be 
beyond  the  seas  (95). 

If  the  plaintiff  is  a  foreigner,  living  beyond  the  sea  at 
the  time  when  the  cause  of  action  accrues,  and  doth  not 
come  to  England  for  50  years,  he  still  has  six  years  after  his 
coming  to  England  to  bring  an  action  of  assumpsit ;  and  if 
he  never  comes  to  England,  his  right  of  action  is  not  barred 
either  against  him  or  his  executors  or  administrators  after 
his  death.  Hence  a  replication  i*  (to  a  plea  of  the  statute  of 
limitations)  that  the  plaintiff  was  beyond  sea  at  the  time 
when  the  cause  of  action  accrued,  and  that  he  hath  ever 
since  been  and  still  is  abroad,  was  holden  good,  on  de- 
!  murrer. 

If  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues^  the  time  of  limitation  begins  to  run,  and  a  subse- 
quent departure  from  the  kingdom  and  going  beyond  the 
seas,  will  not  entitle  the  plaintiff  or  his  representative  to 
maintain  an  action^  after  the  expiration  of  the  limited  time 
(96).  So  if  there  are  several  partners',  and  some  are  in 
England  at  the  time  when  the  cause  of  action  accrues,  and 
others  beyond  the  iseas,  the  action  must  be  brought  within 
six  years  next  after  the  cause  of  action  accrues,  notwithstand- 
ing the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
holden,  that  the  exception  in  the  7th  section  of  the  stat.  21 
Jac.  1.  c.  16\  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  of  plaintiffs  so  absent%  and  not  to  that  of 
defendants;  1st.  because  plaintiffs  only  are  mentioned  in 
the  statute  of  James ;  and  2dly,  because  the  plaintiffs  might 
liave  filed  an  original,  and  outlawed  the  debtor,  which  would 

p  Siritbortt  ▼.  Gnme,sBI.R.  793.  •  Bali  ▼.  Wybonrn,  Cartb.   136.  and 
51  SmiUi  v.  Hill,  1  Wilt.  134.  CbeTely  v.  Boad,  Cartb.  336. 

r  Perry  aud  otben  v.  Jackson,  4T.  R. 
516.  ' 


(95)  It  was  holden  by  Holt,  C.  J.  upon  consideration,  that  Dub- 
lin, or  any  place  in  Ireland,  was  beyond  the  sea,  within  the  mean- 
ing of  this  statute.     Anon.  1  Show.  91. 

(96)  So  when  a  disability  is  once  removed,  and  the  statute  has 
begun  to  run,  no  subsequent  disability  will  stop  the  running.  See 
the  opinion  of  Lord  Kenyon,  C.  J.  in  Doe  dein.  Duroure  v.  Jones, 
4  T.  R.  311.  where  that  learned  judge  speaks  of  the  uniform  con- 
struction of  all  the  statutes  of  limitation  m  this  respect.  See  also 
Gray  v.  Mendez,  Str.  566.  ahfl  Doe  d.  Griggs  v.  Snaeo^  B.  R.  M. 
28  G.  3.  MS.  S.  P. 
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hare  prevented  the  bar  of  the  statute.    But  now,  by  stat  4. 

Ann.  c.  16.  s.  19 S  *^  If  any  person,  against  whom  there  is 
any  cause  of  action  for  seamen's  wages,  or  of  action  upon, 
the  case»  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action 
may  bring  the  same  against  such  person  after  his  return 
from  beyond  the  seas,  within  the  time  limited  by  the  21 

"  Jac.  1.  c.  16." 

To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  de- 
fendant was  in  the  East  Indies,  at  the  time  the  cause  of  action 
accrued,  and  that  plaintiff  commenced  his  suit  against  the 
defendant  within  six  years  next  after  his  return  to  this  king- 
dom ;  and  it  is  no  answer  to  this  replication  to  say,  that  the 
defendant  remained  more  than  six  years  in  India  after  the 
cause  of  action  accrued  there,  and  within  the  jurisdiction  of 
the  supreme  court  at  Calcutta  in  that  countiy  *. 

2,  Statute  of  Set-off. — At  common  law,  if  the  plaintiff 
was  indebted  to  the  defendant,  in  as  much  or  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not  any 
method  of  setting  off  such  debt  in  the  action  brought  by  the 
plaintiff  for  the  recovery  of  his  debt,  and  consequently  the 
defendant  was  driven  to  a  cross  action.  To  obviate  this  in<- 
convenience  and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat  2  G.  2.  c.  22.  s.  13.  (made  per* 
petu^l  by  Stat  8  6.  2.  c.  24.  s.  4.)  "  that  where  there  are 
**  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
^  either  party  sue  or  be  sued  as  executor  or  administrator, 
**  where  there  are  mutual  debts  between  the  testator  or  in- 
testate, and  either  party,  one  debt  may  be  s^t  against  the 
other,  and  such  matter  may  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as  at  the  time  of  pleading  the  general  issue, 
**  where  any  such  debt  of  the  plaintiff,  his  testator  or  in- 
testate, is  intei^ded  to  be  insisted  on  in  evidence,  notice 
shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
**  otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
**  such  general  issue."  And  by  stat  8  G.  2.  c.  24.  s.  5.  it 
was  enacted  and  dtclared,  "  that  by  virtue  of  the  preceding 
**  clause,  mutual  debts  might  be  set  against  each  other, 
**  either  by  being  pleaded  in  bar,  or  given  in  evidence 
"  on  the  general  issue,  in  the  manner  therein  mentioned, 
notwithstanding  that  such  debts  were  deemed  in  law  to 


«« 


« 


t  Sereral  other  ActioDS  are  meotioned        u  Williamt  t.  Jones,  13  East,  439* 
in  this  ttattttc. 
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'^  be  of  a  diffSerent  nature ;  unless  in  cases  where  either  of 
*'  the  said  debts  shall  accrue  by  reason  of  a  penalty  con- 
"  tained  in  any  bond  or  specialty ;  and  in  all  cases  where 
**  either  the  debt  for  which  the  action  shall  be  brought,  or 
"  the  debt  intended  to  be  set  against  the  same  shall  accrue, 
by  reason  of  any  such  penalty ,  the  debt  intended  to  be 
setoff  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shewn 
how  much  is  justly  due  on  either  side ;  and  in  case  the 


"  plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
"  shall  be  entered  for  no  more  than  shall  appear  to  be  justly 
**  due  to  the  plaintiff,  after  one  debt  being  set  against  the 
**  other  as  aforesaid." 

Where  an  equal  debt  is  set  against  the  plaintiff's  demand  % 
the  defendant  may  conclude  his  plea  with  a  prayer  of  judg- 
ment, if  plaintiff  should  maintain  his  action;  for  an  equal 
debt  is  made  a  good  bar  by  the  statute  (2  G.  2.  c.  22.),  and 
the  defendant  is  not  under  any  necessity  of  praying  a  dif- 
ferent judgment  than  if  he  had  pleaded  a  release ;  for  both 
equally  destroy  the  plaintiff's  action.  Adjudged  on  general 
demurrer  (97). 

Assumpsit  on  a  promissoiy  note  for  16/.  10^.  ^  payable  a 
month  after  date ;  defendant  pleaded  that  plaintiff  owed  him 
as  much  money  as  he  owed  plaintiff  on  the  note,  to  wit, 
!(>/•  10^.  for  goods  sold.  On  general  demurrer  it  was  object- 
ed, that  the  note  was  for  16/.  \0s.  payable  in  one  month  after 
date,  and,  therefore,  must  carry  interest  from  the  end  of  the 
month  ;  that  the  whole  debt,  pleaded  by  the  defendant  in  bar, 
amounts  but  to  16/.  10^.  which  is  a  less  sum  than, appears  to 
be  due  on  the  note,  including  the  interest,  and  consequently 
the  plea  must  be  ilL  Lord  Hardwicke,  C.  J.  "  The  16/.  10^. 
mentioned  in  defendant's  plea,  comes  under  a  videlicet,  and 
is  therefore  immaterial,  and  not  traversable ;  the  only  sul>- 
Btantial  part  of  the  plea  is,  that  plaintiff  owes  defendant  for 
goods  sold,  &c.  as  much  as  defendant  owed  him  upon  the 
note :  and  if  plaintiff  had  taken  issue  on  this,  ihe  whole  debts 
on  both  sides  would  have  come  into  consideration.    As  it  is, 

X  Cook  ▼.  Dixon,  £.  a  G.  9.  B.  R.  y  Cook  t.  Pixon»  MSS. 

MSS.  and  shortly  itated  ia  Bull.  N. 

P.  179. 


(97)  Where  the  defendant  owes  the  plaintiff  a  greater  sum  than 
18  due  from  the  plaintiff  to  him,  there  the  defendant,  in  order  to 
entitle  himself  to  deduct  his  debt,  must  pray  that  so  much  may  be 
deducted  from  ^e  plaintiff's  demand.  Per  Cur,  in  Cook  y.  Dixon, 
B.  R.  £.  8  G.  9  MSS. 
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the  addition  of  16/.  10^.  is  superfluous,  and  the  plaintiff  by 
his  demurrer  having  confessed  the  substantial  part  of  the 
plea,  judgment  must  be  given  for  the  defendant;"  which  was 
done  accordingly. 

in  an  action  on  a  promissory  note  for  30/.*  the  plaintiff 
took  a  verdict  for  the  whole  sum ;  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  11/.  to  which 
there  was  a  notice  to  set  off  the  note ;  and  the  court  held, 
notwithstanding  the  verdict,  that  the  note  might  be  set  off; 
for  if,  at  the  time  of  the  action  brought,  there  are  mutual 
demands,  they,  by  the  statute,  may  be  set  off,  and  justice  may 
be  doiie  by  entering  a  remittitur  on  the  first  record  as  to  so 
much. 

On  the  authority  of  the  preceding  case,  it  was  ruled  in 
Evans  v.  Prosser,  3  T.  R.  186,  that  a  replication  to  a  plea  of 
set-off,  stating,  that  the  defendant  had  brought  an  action 
against  the  plaintiff  for  the  same  sum  in  which  the  plaintiff 
had  paid  the  amount  of  the  demand  into  court,  was  bad  on 
general  demurrer. 

It  bein^  a  settled  rule  of  pleading',  that  matter  of  defence 
arisine^  after  action  brought,  cannot  properly  be  pleaded  in 
bar  of  the  action  generally,  a  plea  of  set-off,  in  which  it  is 
stated,  "  that  the  plaintiff,  before  and  at  the  time  of  the 
plea  pleaded f  was  indebted,"  will  be  bad  on  general  demur- 
rer, if  pleaded  to  the  action  generally.  Actio,  mn.  goes  to  the 
commencement  of  the  suit,  and  not  to  the  time  of  plea  pleaded 
(d8). 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  pre- 
ceding statutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be  set- 
off, must  be  mutual  and  due  in  the  same  right 

Hence  a  joint  debt  cannot  be  set  against  a  separate  demand, 

B  Baskerril  ▼.  Browo,  Bull.  N.  P.  i80.        cognised  by  Ellcnborough,  C.  J.  in 
and  3  Burr.  1339.  Le  Bret  ▼•  PapUlon,  4  East's  R.  &07. 

a  Erant  ▼.  Prosser,  3  T.  R.  I86.  re- 


(98)  If  the  debt  intended  to  be  set  off  accrued  before  action 
brought,  the  plea  of  set-off  should  state,  that  plaintiff  was  in- 
debted to  the  defendant  at  the  commencement  of  the  action.  If 
the  debt  intended  to  be  set  off  accrued  after  action  brought,  and 
before  plea  pleaded,  then  the  plea  of  set-off  should  be  pleaded  in 
the  form  in  which  pleas  after  the  last  continuance  are  generally 
pleaded,  viz.  that  the  plaintiff  ought  not  further  to  have  or  maintain 
his  action. 


I 
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nor  a  separate  debt  against  a  joint  demand ;  but  a  debt  due 
to  the  defendant,  as  surv^iving  partner,  may  be  set  against  a 
demand  on  defendant  in  his  own  right*;  and  e  converso,  a 
debt  due  from  the  plaintiff,  as  sunriving  partner,  may  be  set 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his 
own  right*. 

A  defendant,  sued  as  executor  or  administrator,  cannot  set 
off  a  debt  due  to  defendant  personally,  nor  can  a  person  who 
is  sued  for  his  own  debt  set  off  what  is  due  to  him  as  executor 
or  administrator. 

The  statute  2  G.  2.  c.  22.  s.  13.  says,  if  either  party  sues  or 
is  sued  as  executor  or  administrator,  where  there  are  mutusd 
debts  between  the  testator  or  intestate  and  either  party,  one    ; 
debt  may  be  set  against  the  other.  i 

It  will  be  observed,  that  this  part  of  the  statute  is  confined 
to  cased  where  the  party  sues  or  is  sued  as  executor  or  admi- 
nistrator. Hence,  where  an  executor  sues  for  a  cause  of 
action  arising  after  the  death  of  the  testator,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  testator : 

A.  having  been  appointed  by  B.  his  attorney  to  receive  hii$ 
rents'*,  did,  after  his  death,  receive  rent  arrear  in  B.'s  life- 
time ;  the  executrix  of  B.  brought  an  action  against  A.  for 
the  money  in  her  own  name,  not  naming  herself  executrix ; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from 
the  testator,  which  was  not  allowed  at  the  trial,  because  the 
8uit  not  being  as  executor,  the  case  is  not  within  the  statute. 
The  court  of  C.  B.  on  a  case  made,  concurred  in  opinion  with 
the  judge  who  tried  the  cause. 

The  same  rule  holds  where  the  plaintiff  declares  as  exe- 
cutor^  if  the  cause  of  action  arose  after  the  death  of  the  tes- 
tator: 

In  assumpsit  by  the  plaintiff  as  executor  *,  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  set-off  for  a  debt  due  from  the  testa- 
tor to  the  defendant.  On  demurrer  the  court  held  the  plea 
bad ;  for  to  allow  a  set-off  in  this  case,  would  be  altering  the 
course  of  distribution '  (99). 

b  Slippert.  Stid8(one,6T.  R.  493.  e  KiWmi(ton,  executor,  ▼.  Stcrenson* 
c  French  ▼.  Andrade,  9T.  R.  582.  cited  by  Erskinc  fi-om  Yates's  MSS. 

d  Sbipman  ▼.  Thoropsou^  WiUes,  io3*        in  Tefj^^rQimeyer  ▼.  Ltimley. 

and  Bull.  N.  P.  18O.  f  Duruford*s  Dote,  Willed,  s64. 


(99)  So  if  the  cause  of  action  arises  partly  in  time  of  testator 
and  partly  in  lime  of  executor,  although  the  x^^aii^^i^  declare*  atf 
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2.  A  debt  barred  by  the  statute  of  limitations  cannot  be 
set  off.  If  such  debt  be  pleaded  in  bar  to  the  action,  the 
plaintiff  m^y  reply  the  statute  of  limitations  >  (100). 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty, the  debt  intended  to  be  set  off  must  be  pleaded  in 
bar,  and  the  defendant  in  his  plea  must  aver  what  is  really 
due*. 

In  all  other  cases  the  defendant  may  either  plead,  or  give  a 
notice  (101)  of  set-off,  at  his  election  (102). 

g  Remington  v.  Stevensy  Str.  1871.         h  SUt.  8  Geo.  s.  c.  94.  t.  5. 


executor,  yet  defendant  cannot  set  off  a  debt  due  from  the  testator 
to  him :  -x. 

In  covenant  by  plaintifiB  as  executors*,  for  rent  arrear  in  the  life« 
time  of  testator,  and  also  since  his  death,  tlie  defendant  at  the  trial 
before  Lord  Mansfield,  at  the  sittings  after  Easter  term,  25  Geo. 
3.  set  off  a  debt  due  from  the  testator  to  him;  and  the  plaintiffs 
were  nonsuited.  Erskine  moved  for  a  new  trial,  on  the  ground  that 
this  debt  could  not  be  set  off  in  this  case,  and  fited  Shipman  r. 
Thompson,  Bull.  N.  P.  180,  Kilvington,  executor,  v.  Stevenson, 
iVom  a  MS^  of  Yates,  J.,  and  Ridout  and  another,  assignees,  ▼• 
Brough,  Cowp.  133.  Lord  Mansfield,  C.  J.  said,  that  he  was 
satisfied  on  the  point  on  the  authority  of  Kilvington  v.  Stevenson, 
and  made  the  rule  absolute* 

(100)  If  such  debt  be  given  in  evidence  on  a  notice  of  set  off,  it 
may  be  objected  to  at  the  trial.     Bull.  N.  P.  180. 

(101)  The  same  certainty  is  required  in  this  notice  as  in  a  decla* 
ration. 

Indebitatus  assumpsit  for  goods  sold  f :  defendant  in  order  to  set 
off  a  debt  due  from  the  plaintiff  to  him,  gave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 
tion of  a  house,  for  a  loiig  time  held  and  enjoyed,  and  now  lately 
elapsed : 

Lord  Hardwiclce,  C.  J.  These  kind  of  notices  should  be  almost 
as  certain  as  declarations.  The  legislature  intended  them  to  be  in 
the  nature  of  cross  actions,  and  they  should  be  expressed  with  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them. 
Had  this  been  a  declaration  for  the  use  and  occupation  of  a  house, 
it  would  certainly  have  been  ill :  for  it  must  have  shewn  the  com- 
mencement and  determination  of  the  occupation. 

*  Teincetrocyer  and  another,  execntora,  ▼.  Lnmley,  B.  R.  T.fiS  G.  3.  reporteil 

ill  Durnford's  note  to  Hatcbintou  y.  Slurges,  Willef,  964; 

t  Fowler  t.  Jones,  Middlesex  Sittings  after  H.  T.  8  Geo.  9.  coram  Hard- 
wiclce, C.  J.  MSS.  and  Ball.  N.  P.  179. 
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The  averment  of  what  is  really  due,  in  cases  where  the  j 

debt  accrues  by  reason  of  a  penalty,  has  been  holden  to  be 
traversable  ^  though  laid  under  a  videlicet'^. 

If  an  agreement  is  entered  into  for  the  performance  of  cove- 
nants, with  a  penalty,  and  the  covenants  are  broken,  the 
peiia%. cannot  DC  set  off: 

To  assumpsit  for  money  lent^  the  defendant  pleaded  arti« 
cles  of  agreement  with  mutual  covenants  in  a  penalty  for 
performance,  and  shewed  a  breach  whereby  the  penalty  be* 
came  due,  and  offered  to  ^et  off  the  same ;  on  demurrer,  the 
court  held  this  plea  not  within  the  statute ;  Lord  Mansiield» 
C  J.  observing,  that  it  was  contrary  to  the  intention  of  the 
acts,  that  the  penalty  should  be  admitted  to  be  set  off,  when 
perhaps  a  veiy  small  sum  was  due  for  such  damages  as  the 
defendant  had  actually  sustained. 

It  will  be  proper  to  remark  here,  that  a  set-off  reducing  the 
plaintiff's  demand  under  40^.  will  not  affect  the  jurisdiction 
of  the  superior  court,  so  as  to  entitle  the  defendant  to  enter  a 
suggestion  on  the  roll,  in  order  to  obtain  costs,  either  under 
Stat  3  Jac.  1.  c.  15.  s.  4. ",  or  under  stat.  23  G.  2.  c.  33.  s.  19.* 
if  it  appear  that  a  sum  exceeding  40^.  was  due  at  the  time  of 
action  brought  (103). 

» 

i   Symmoiit  t.  Knox,  3  T.  R.  65.  m  Pitti  t.  Carpenter,  Str.  1191.  and  i 

k  Qrimwood  t.  Barrit,  6  T.  R.  460.  Wila.  19. 

1   Ncdriff  V.  Hogaa,  9  Bnnr.  1024.  and  n  Groaa  t.  Fiiibrr,3  Wilt.  48, 
BiUl.  N.  P.  iso. 


It  afterwards  appeared  that  the  debt  designed  to  be  set  off  was 
for  rent  reserved  on  lease  by  indenture,  which  not  being  mentioned 
in  the  notice,  the  chief  justice  aiaid,  it  would  be  bad  on  that  account 
likewise,  for  had  this  been  mentioned,  the  plaintifif  might  possibly 
have  shewn  that  he  was  evicted,  or  some  other  matter,  to  avoid  the 
demand.  Verdict  pro  querente*  N.  The  preceding  case  was  de- 
cided before  the  stat.  11  G.  9.  c.  \^. 

(102)  In  country  causes  it  is  usual  to  plead  a  set-off,  in  order  to 
save  the  trouble  and  expense  of  proving  the  service  of  notice*  Tidd'a 
Pract.  584. 

(103)  The  langua^  of  the  two  statutes  is  different.  By  the 
statute  of  James,  if  it  appear  to  the  judge  that  the  debt  to.  be  re* 
covered  does  not  amount  to  40s.  the  defendant  shall  have  costs. 
By  the  statute  of  George,  the  defendant  shall  recover  double  costs, 
if  the  jury,  upon  the  trial  of  the  cause t  ^nd  the  damages  for  the 
plaintiff  under  40s.  unless  the  judge  certify  that,  I.  the  mehold,^ 
or  2.  the  title  to  the  plaintiff's  land,  or  3.  an  act  of  bankruptcy 

'  L  9 
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7.  Tender. 

7.  Tender. — ^To  an  action  of  assumpsit  the  defendant  may 
plead  non  assumpsit  as  to  part  of  tne  plaintiff's  demand, 
and  a  tender  beiore  the  commencement  of  the  plaintiff's 
suit  as  to  the  rest;  but  the  defendant  will  not  be  permitted 
to  plead  non  assumpsit  to  the  whole  declaration,  and  a  ten- 
der as  to  part*,  because,  if  the  general  issue  should  be  found 
for  the  defendant,  it  would  then  appear  on  the  record,  that 
nothing  was  due,  although  the  defendant  by  his  plea  of  ten- 
der had  admitted  something  to  be  due. 

A  tender  may  be  pleaded  to  a  quantum  meruit^  although 
the  demand  is  uncertain^    Johnson  v.  Lancaster,  Str.  576. 

What  shall  be  a  good  TcTider.—- In  order  to  sustain  a 
plea  of  tender,  it  is  not  necessary  in  all  cases  to  prove 
the  actual  production  of  money,  in  monies  numbered;  it 
Will  be  sufficient  to  shew  that  the  defendant  was  in  a 
present  condition  to  substantiate  his  offer^,  and  that  the 
plaintiff  dispensed  with  the  production  of  the  money  (104); 

o  Dowgall  r.  Bowman»  C.  B.  M.  11.        Maclellan  ▼.  Howard,  4T.  R.  194. 
Geo.  3.  3  Wils.  145.  and  3  Bl.  Rep.        S.  P. 
793.  Anon.  (C.  B.  M.  40  Geo.  3.  MSS.    p  Thomas  v.  Evans,  10  East,  lOi. 


principally  came  in  question.  It  does  not  appear  that  the  court  in 
Gross  V.  Fisher  adverted  to  this  difference.  N.  Under  the  Court 
of  Requests'  Act,  for  Southwark,  22  G.  2.  c.  47.  s.  6.  if  the  debt 
which  was  originally  above  40*.  be  reduced  below  40s,  by  part 
payment  before  action  brought,  the  defendant  will  be  permitted 
to  enter  a  suggestion.  Clark  v.  Askew,  8  East,  28*  So  under 
the  London  Court  of  Requests'  Act,  if  the  debt  be  reduced  by 
part  payment  below  5l.  before  action  brought,  the  defendant  will 
be  permitted  to  enter  a  suggestion.  Horn  v.  Hughes,  8  £ast» 
347. 

(104)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand, 
the  plaintiff,  by  objecting  to  the  quantum,  may  dispense  with  a 
tender  of  the  specific  sum ;  there  should,  however,  be  an  offer  to 
pay  by  producing  the  money,  unless  the  plaintiff  dispenses  with 
the  tender  by  expressly  saying,  that  the  defendant  need  not  pro- 
duce the  money  as  he  would  not  accept  it ;  for,  though  the  plain- 
tiff might  refuse  the  money  at  first,  yet,  if  he  saw  it  produced,  he 
might  be  induced  to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sit- 
tings, M.  T.  42  G.  3.  4  Esp.  N.  P.  C.  68.  "  I  take  it  to  be  clear 
beyond  a  doubt,  that  if  the  debtor  tenders  a  larger  sura  than  is 
due,  and  a^ks  change,  this  will  be  a  good  tendar,  if  the  creditor 
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« 

but  there  must  be  either  an  actual  offer  of  the  money' 

Eroduced,  or  the  production  of  it  must  be  dispensed  with 
y  the  express  declaration  or  equivalent  act  of  the  creditor. 
To  an  action  of  assumpsit^,  the  defendant  pleaded  a  tender 
of  10/.;  the  evidence  was,  that  the  defendant  having  been 
employed  as  attorney  for  the  plamtiff,  had  in  that  character 
received  for  his  use  10/.  in  part  payment,  and  on  going  from 
home  for  a  time,  left  the  10/.  with  his  clerk  there.  Some 
time  after  the  plaintiff  called  and  demanded  161.  8s.  llrf. 
which  he  said  he  supposed  Evans  liad  received;  when  the 
clerk  told  him  that  Evans  was  gone  from  home,  and  had 
left  with  him  10/.  to  give  to  the  plaintiff  when  he  called. 
The  plaintiff'  said  he  would  not  receive  the  101.  nor  any 
thing  less  than  his  whole  demand.  The  clerk  did  not  offer 
the  10/.  The  court  were  of  opinion  the  evidence  was  in- 
sufficient; Lord  Ellenborough,  C.  J.  observing,  "it  is  ex- 
pressly stated,  that  the  clerk  did  not  offer  the  10/.  He  only 
talked  about  having  had  10/.  left  with  him  to  give  to  the 
plaintiff  when  he  called,  without  making  any  offer  of  it; 
which  is  not  a  tender  in  law." 

If  A.,  B.,  and  C,  have  a  joint  demand  on  D.,  and  C.  has 
a  separate  demand  on  D.',  and  D.  offer  A.  to  pay  him  both 
the  debts,  which  A.  refuses,  without  objecting  to  the  form 
of  the  tender  on  account  of  his  being  entitled  only  to  the 
joint  demand ;  D.  may  plead  this  tender  in  bar  of  an  action 
on  the  joint  demand;  but  it  ought  to  be  pleaded  as  a  tender 
to  A.,  B.,  and  C 

A  tender  of  foreign  money,  made  current  by  royal  pro- 
clamation, is  equivalent  to  a  tender  of  lawful  money  of  Eng- 
land'; but  a  tender  of  bank-notes,  if  objected  to  at  the  time 
(105),  is  not  a  good  legal  tender',  nor  has  stat.  37  Geo.  3.' 

q  Thomas  v.  Fvant,  ante,  p.  148.  •  5  Hep.  114.  b. 

r  Dooglat  t.  P«trick,  3  T.  R.  683.  t  Grigby  v.  Oakci,  g  Boa.  and  Pql. 536. 


does  not  object  to  it  on  that  accounts  but  only  demands  a  larger 
Bam*  There  is  not  any  occasion  to  produce  the  money,  if  the  cre- 
ditor refuses  to  receive  it  on  account  of  more  being  due."  Per 
Kenyon,  C.  J.  London  Sittings,  after  M .  T.  32  G.  3.  Peake's  N. 
P.  C.  88. 

(105)  "This  court  has  never  yet  determined  that  a  tender  in 
bank-notes  is  at  all  events  a  good  tender ;  but  if  they  have  been 
offered,  and  no  objection  has  been  made  on  that  account^  this  court 
has  considered  it  to  be  a  good  tender."  Per  BuUer,  J.  in  Wright 
V.  Reed,  B.  R.  H.  30  Geo.  3.  3  T.  R.  554*  "  It  has  been  thought 
that  the  courts  went  a  great  way  in  holding  a  tender  in  bauk-notes 


r 
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c.  45.  (commonly  called  the  Bank  Act)  made  any  aIterati<Hi  in 
the  law  in  this  respect  (106). 

Defendant,  being  indebted  to  the  plaintiff  in  3/.  10^.  pro" 
duced  to  him  a  <£5  bank  note,  and  desired  him  to  take  £3  log- 
out of  that    It  was  holden,  that  it  was  not  a  good  tender". 

An  offer  to  pay  a  sum  of  money  with  a  condition  that  it  * 
shall  be  acceptea  as  the  whole  balance  due,  when  a  larger 
sum  is  claimed,  does  not  amount  to  a  legal  tender  of  the  sum 
offered  to  be  paid  *. 

A  tender  of  money  to  an  agent  authorised  to  receive  pay- 
^lent^,  is  a  good  tender  to  the  creditor  himself. 

At  what  Time  the  Tender  may  be  made. — The  tender  must 
be  made  before  the  commencement  of  the  suit  The  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken 
by  the  plaintiff,  in  contemplation  only  of  an  action,  before 
tender  made,  will  not  deprive  the  defendant  of  the  benefit 
of  his  tender,  if  such  tender  was  made  before  the  actual 
commencement  of  plaintifl's  suit  Hence  it  is  not  any  an- 
swer to  a  plea  of  tender  before  the  exhibition  of  the  plain- 
tiff's bill  \  that  the  plaintiff  had  before  such  tender  retained 
an  attorney,  and  instructed  him  to  sue  out  a  latitat  against 
the  defendant,  and  that  the  attorney  had  accordingly  applied 
for  such  writ,  before  the  tender,  which  writ  was  merwards 
aued  out 

Of  the  Form  in  which  a  Tender  must  be  p/eaderf.— Where 
the  money  is  due  and  payable  immediately  by  the  agreement*, 

a  B«tterbee  t.  Dayis,  s  Camp.  N.  P.  P.  C.  477.  see  alto  Moffat  ▼.  Par* 

C.  70.  per  Le  Blanc,  J.  sous,  5  Tauut.  307. 

X  Evans  ▼.  Judkins,  4  Campb.  i56-  a  Bri^grn  ▼.  Calverly,  8  T.  R.  639. 

y  <jOodland  t.  Blewitt,  1  Camp.  N.  a  Giles  ▼.  Hartis,  Ld.  Raym.  854. 


to  be  a  good  tender,  if  not  objected  to  at  the  time."     Per  Chambre, 
J.  in  Grigby  v.  Oakes,  2  Bos.  and  Pul.  526. 

(106)  By  Stat  37  Geo.  3.  c.  45.  §  9.  affidavits  Ho  hold  to  bail, 
must  alleee  that  no  offer  has  been  made  to  pay  the  sum  sworn  to  in 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  on  demand,  (fractional  parts  of  the  sum  of 
twenty  shillings  only  excepted*)  But  by  stat.  43  G.  3.  c.  1 8.  per- 
sons  applying  to  he  discharged  upon  common  bail,  by  reason  of  any 
defect  in  the  allegation  required  by  the  preceding  statute,  must 
make  proof  by  affidavit,  that  the  whole  sum,  for  which  they  have 
been  hoiden  to  bail,  was  offered  to  be  paid,  either  wholly  in  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  in 
such  notes,  and  partly  in  lawful  money  of  this  kingdom*  See 
statt  5%  Geo,  3t  c,  SO. 
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the  party  pleading  a  tender  must  shew  that  he  was  "always 
ready,"  from  the  time  when  the  cause  of  action  accrued  (107). 
Hence  to  an  action  of  tndehitatus  assumpsit^ ^  where  defen- 
dant pleaded  that  before  the  action,  viz.  on  such  a  day»  he 
tendered  a  certain  sum  of  money,  and  that  he  was  always 
o/itfrwarof^  ready,  and  then  was  ready:  oti  demurrer,  thepka 
was  holden  bad;  for  per  cwr.  it  is  not  enough  that  he  was 
always  ready  since  the  tender;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract, 
and  a  cause  of  action. 

So  where  to  an  action  by  the  indorsee  of  a  bill  of  ex- 
change*, the  defendant  pleaded,  that  after  the  expiration  of 
the  time  appointed  for  the  payment  of  the  bill  and  before 
action  brought,  he,  the  defendant,  tendered  the  whole  money 
then  due  upon  the  bill  with  interest,  in  respect  of  the  da- 
mages sustained  by  the  non-performance  of  the  promise; 
and  that  he  alwa}n3,  from  the  time  of  making  the  tender^  had 
bfeen,  and  still  was,  ready  to  pay,  &c.  On  demurrer,  the 
plea  was  holden  bad;  Lord  EUenborough,  C.  J.  observing, 
that  in  Giles  v.  Hartis*,  it  was  expressly  decided,  that  an 
averment  of  tout  temps  prist  was  necessary  in  a  plea  of  ten- 
der, and  that  it  was  one  of  those  land  marks  m  pleading 
which  ought  not  to  be  departed  from. 

A  plea  that  the  defendant  is  ready,  and  has  always  been 
ready,  with  a  profert  in  curid^,  but  not  averring  a  tender,  will 
be  bad  on  general  demurrer. 

It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  should  answer  a  special  request  laid  in 
the  declaration'  on  a  day  subsequent  to  the  day  on  which 
the  promise  is  laid;  because  such  request  is  surplusage,  and 
therefore  the  day,  on  which  it  is  made,  is  wholly  immaterial 

At  what  Time  a  Tender  must  he  pleaded. — It  is  a  general 
rule,  that  a  tender  cannot  be  pleaded  after  any  kind  of 
imparlance^,  because  the  imparlance  is  contradictory  to  that 
part  of  the  defendant's  plea  in  which  he  alleges,  that  he  was 
always  ready.    A  tender  must  therefore  be  pleaded  before 

b  SwcatlAiid  ▼.  Squire,  Salk.  693.  f  Gilei  v.  Hart,  Salk.  692.  and  Cartb. 

€  HnmeT.  Peploe,  8  £a«t,  i68.  413. 

d  Ld.  Raym.  254.  and  vid.  Wood  v.  g  Giles  v.  Hart,  Salk.  698.  and  Cartb. 

Ridge»  Fort.  376.  413. 
e  French  ▼.  Watson,  C.  B.  9  Will.  74. 


(1 07)  But  Tirhere  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  <*  always  ready,"  is  a  good  plea.  Per  Holt,  C.  J. 
in  Giles  v.  Hart,  Salk.  623. 
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imparlance  of  the  same  term  with  the  declaration*,  unless 
the  declaration  be  delivered  or  filed  so  late  that  the  defendant 
is  not  obliged  to  plead  to  it  that  term;  and  then  it  may  be 
pleaded  of  course  within  the  first  four  days  inclusive  of  the 
next  term,  as  of  the  preceding  term. 

Under  particular  circumstances  the  court  will  give  the 
parties,  on  fin  early  application^  leave  to  plead  a  tender 
after  an  imparlance,  as  where"^  the  writ  was  returnable  in 
Easter  term,  and  the  declaration  not  delivered  until  the  day 
before  the  essoign  day  of  Trinity  term,  on  w  hich  day  it  was 
sent  by  the  post  to  Shrewsburj^  where  the  defendant  lived, 
so  that  the  agent  could  not  procure  instructions  to  plead  a 
tender  within  the  first  four  days  of  Trinity  term. 

Where  the  declaration  is  entitled  of  the  term  generally*, 
and  the  defendant  pleads  a  tender,  upon  which  he  would 
give  in  evidence  a  tender  made  between  the  first  day  of  the 
term  to  which  the  bill  relates^  and  the  day  of  suing  out  the 
writ,  he  may  apply  to  the  court  to  oblige  the  plaintiff  to 
entitle  his  declaration  properly  (lOS);  but  this  application 
must  be  supported  by  an  affidavit  of  a  tender  made  on  such 
a  day*. 

After  a  plea  of  tender  there  cannot  be  a  nonsuit". 

Of  the  Replication. — ^To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  "after  the 
making  of  the  tender  mentioned  in  the  plea,  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
said  sum  (the  sum  tendered),  but  that  the  defendant  re- 
fused to  pay  the  same,"  &c. 

Issue  being  joined  on  the  fact  of  this  demand,  it  will  be 
incumbent  on  the  plaintiff  to  prove  that  he  demanded  the 
precise  sum  before  tendered,     rroof  of  a  demand  of  a  larger* 

h  Tidd*8  Frac.  384.  n  Per  Heath,J.inGuttcnd|(«v.Sinith, 

i  Btowne  ▼.  Hagan,  Barnes,  357.  Fit-  9  Bl.  377-  and  so  ruled  by  the  same 

field  V.  Morey,  Barnes,  3(i2.  jwdge  iu  Harding  v.  Spiccr,  SuiTcy 

k  feayley  v.  Hoiildalou,  Barnet,  dsi.  Lent  Asa.  ]808.  i  Camp.  N.  P.  C. 

1   Smith  V.  Key,  Str.  638.  Winter  v.  397.     Sed  qus. 

Moren,  E.  5  G.  3.  B.  R.  MSS.  S.  F.  o  Spyb^y  v.  Hi<le,  1  Camp.  N.  P.  C. 

n  Sontboiise  y.  Allen,  T.  8  and  9  G.  3.  I8i.  L<1,  Ellcnborough,  C.  J. 

B.  R.  MSS. 


( t08)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
not  be  permitted  to  give  the  tender  in  evidence,  although  he  can 
prove  the  writ  sued  out  on  a  day  subsequent  to  the  tender*  Rolfe 
V.  Nordin,  B.  R.  Middlesex  Sittings  after  M.  T,  42  G.  3. — Cor^m 
Le  Blanc,  J.  4  E«p.  N.  P,  C.  72. 
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8um  than  that  which  was  originally  tendered  will  not  sup- 
port the  issue. 

The  demand  ought  to  be  made  by  some  person  autho- 
rized to  give  the  debtor  a  discharge.  Hence  in  a  case  where 
the  demand  had  been  made  by  the  clerk  to  the  plaintiff's 
attorney  <*,  who  had  never  seen  the  defendant  betore  going 
upon  this  errand.  Lord  EUenborough  held  the  demand  in- 
sufficient; admitting,  however,  that  a  demand  by  the  attor- 
ney himself  might  have  done. 

If  to  a  plea  of  tender  the  plaintiff  reply  a  latitat^  (109),  and 
that  the  tender  was  not  made  before  the  suing  out  the  la- 
titat, the  defendant  may  rejoin,  that  plaintiff  had  not  any 
cause  of  action  at  the  time  of  suing  it  out;  because  the 
plaintiff  by  the  replication  makes  the  latitat  the  commence- 
ment of  the  suit;  therefore  it  may  be  considered  in  the  na- 
ture of  an  original  writ,  and  defendant  ought  to  have  the 
same  advantage  of  it  as  the  plaintiff. 

The  same  observation  which  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  set-off  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
the  balance  proved  on  the  non  assumpsit  is  under  40^. ;  yet, 
if  that,  added  to  the  sum  tendered,  exceed  40^.  the  iurisdic- 
tion  of  the  superior  court  will  not  be  affected',  and  the  de- 
fendant will  not  be  permitted  to  enter  a  suggestion  on  the 
rolj  in  order  to  obtain  his  costs*. 

p  Coles  T.  Bell,  Sittings  after  M.  T.  49    r  Heaward  v.  HopkiDS,  Doug.  44. 

Geo.  3.  1  Camp.  N.  P.  C.  478.  n.  s  Mirldx.  Court  of  Conscieuce,  slat, 

q  Wood  ▼.  Newton,  B.  R.  l  Wils.  i4i.        93  G.  \i.  c,  33.  s.  19.  (lio). 


( 1 09)  Denison,  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  This 
was  upon  a  supposition  that  the  latitat  was  only  process.  1  Wils. 
148.  Indeed  when  the  suing  out  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  avoid  a  tender,  or  given  in  evidence  to 
support  a  penal  action,  it  is  considered  but  as  process,  and  not  as 
the  commencement  of  the  suit,     Foster  v.  Bonner,  Cowp.  454. 

(110)  But  see  the  words  of  the  statute,  by  which  it  is  enacted^ 
'*  that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in 
any  of  the  king^s  courts  at  Westminster,  and  the  defendant  shall 
live  or  reside  in  Middlesex,  and  the  jury  upon  ihe  trial  of  such  cause 
shall  Jind  the  damages  Jor  the  plaintiff*  under  4os,  unless  the  judge 
shall  in  open  court  certify  on  the  back  of  rhe  record,  that,  1.  the 
freehold  or  title  to  the  plaintiff's  land,  or,  2.  an  act  of  bankruptcy 
principally  came  in  question,  &c.  the  defendant  shall  recor^r  double 
costs."     See  also  Clark  v.  Askew,  8  East,  28. 
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CHAP.   V. 


ATTORNEY. 

Of  ActioiM  brought  hy  AUomies  and  Solicitors  for  the 
Recovery  of  their  Fees.  Of  the  Statutes  3  Jac.  I.  c.7. 
§.1.  2G.2.  c.  23.  §  23.  relating  to  the  Delivery  of 
Bills  by  Attomies^  and  12  G.  2.  c,  13.  §  6.  Liabi^ 
^ily  of  Attomies  for  Negligence  and  Unskilfulness. 

ATTORNIES^  and  solicitors  may  maintain  an  action  of 
debt*,  or  of  indebitatus  assumpsit  for  the  recovery  of  their 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted. 

If  a  solicitor  or  agent  for  a  third  person  retain  an  attor- 
ney, and  promise  him  his  fees,  indebitatus  assumpsit  will  lie 
against  such  solicitor  or  agent  ^  But  it  seems  doubtful^ 
whether  in  this  case  an  action  of  debt  would  lie^. 

An  attorney  may  maintain  an  assumpsit  for  soliciting  a 
cause  in  other  courts,  as  well  as  in  the  court  where  he  is 
attorney*. 

An  attorney  may  sue  by  attachment  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renewed,  if  it  be 
within  a  year  from  the  expiration  of  his  certificate,  and 
though  he  has  been  in  prison  for  above  a  year  before  the  su- 
ing out  of  the  writ*. 

A  solicitor  of  the  equity  side  of  the  Court  of  Exchequer 
is  not  entitled  to  practise  in  the  Court  of  Chancery;  nor,  if 
he  does,  can  he  maintain  an-  action  for  the  amount  of  his 
bill.    And  semble^  that  a  solicitor  of  the  Court  of  Chancery 

a  A  dm.  in  Bradford  ▼.  Woodbouse,  c  Aff.  Bradford  r.  WoodboiiM,  Cro. 

Cro.  Jac.  590.  Jac.  520.  Neg.  Sands  t.  Treriliaii^ 

b  Ambrose  and  Roe,  Sliin.  si7,  918.  Cro.  Car.  194. 

Adm.  in  Sands  t.  TrerUian,  Cro.  d  Thursby  v.  Warren,  Cro.  Car.  159. 

Car.  194.  e  Prior  ▼.  Moore,  s  M.  &  S.  605. 
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cannot,  by  consent  in  writing,  authorise  a  solicitor  of  the 
Court  of  Exchequer  to  practise  there  in  his  name^ 

To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as 
an  attorney',  the  defendant  may  plead  the  statute  of  limita^* 
tions,  viz.  that  he  did  not  promise  or  undertake  within  six 
years  next  before  action  brought 

By  Stat  3  Jac.  1.  c.  7.  s.  1.    "  No  attorney,  solicitor, 

*  or  servant  to  any,    shall    be    allowed  from   his  client 

*  or  master,  for  any  fee  given  to  any  serjeant  or  coun- 
'sellor,  or  for  any  sums  of  money  given  for  copies  to 

*  any  officers  in  any  court  of  record  at  Westminster,  unless 

*  he  have  a  ticket  subscribed  with  their  hands  and  names, 

*  testifying  how  much  hath  been  received  or  paid,  and  at 

*  what  time;    and   all  attomies  and  solicitors  shall  give 

*  a  true  bill  to  their  masters  (1),  clients,  or  their  assigns, 

*  of  all  other  charges  concerning  the  suits  which  they  have 

*  for  them,  subscribed  with  their  hands  and  names,  before 
they  shall  charge  their  clients  with  such  fees  or  chaises," 

To  an  action  brought  by  an  attorney  to  recover  fees  for 
the  prosecution  of  an  habeas  corpus^^  to  remove  a  plaint 
levied  against  defendant  in  an  infe'rior  court,  and  for  defend- 
ing him  in  that  suit  after  it  was  removed  into  the  King's 
Bench,  the  defendant  pleaded  this  statute:  on  demurrer 
judgment  was  given  for  the  plaintiff;  because  this  statute 
does  not  extend  to  matters  transacted  in  inferior  courts,  but 
to  suits  in  the  courts  of  Westminster  Hall  only. 

In  an  action  brought  by  an  attorney  against  an  executor 
for  fees*,  and  sums  of  money  expended  by  the  plaintiff  in 
several  suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
the  testator,  nor  to  the  defendant,  before  the  writ  brought  (2), 

f  Vincent  ▼.  Holt,  4  Taunt  453.  li  Brick  wood  ▼.  Fanskaw,  Carth.  147. 

1^  OliTcr  ▼.  Thomait,  Ld.  Raym.  s.         i  Brooka  t.  Haf^ne,  T.  Raym.  945. 


(\)  Indebitatus  assumpsit  for  agents*  fees.  It  was  objected  on 
the  part  of  the  defeudaat  that  plaintiff  ought  to  prove  a  bill  deli* 
vered.  For  the  pluntiff  it  was  insisted,  that  agents  were  not  within 
this  statute;  that,  at  the  time  when  it  was  made,  agents  were  un* 
known ;  that  the  attornies  then  came  to  London  to  solicit  their  ^ 
causes  in  person.  Lee,  C  J.  was  of  opinion,  that  the  case  was  not 
within  the  statute,  but  offered  to  save  the  point.  Verdict  for  plain* 
tiff,  Jones  pne,  &c.  v.  Price,  B.  R.  May^  19$  1748.  See  also 
Bridges  one,  &c.  v.  Francis,  Peake's  N.  P*  C.  J  9  2.  where  Kenyon» 
C.  J.  expressed  the  same  opinion. 

(2)  This  allegation  seems  essential,  for  in  Clark  v.  Godfrey, 
Strange^  633.  it  was  settled,  by  the  Court  of  Common  Pleas,  on 
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any  bill  of  charges  according  to  the  statute:  on  demurrer,  it 
was  adjudged  a  good  plea. 

In  Milner  v.  Crowdall,  1  Show.  338.  where  the  same  plea 
was  pleaded,  on  demurrer,  because  defendant  had  not 
averred  his  plea,  the  objection  was  overruled,  the  plea  being 
in  the  negative  (3). 

By  Stat.  2  Geo.  2.  c.  23.  s.  23.  (made  perpetual  by 
Stat  30  Geo.  2.  c.  19.  s.  75.)  for  the  better  regulation  of 
attomies  and  solicitors,  it  is  ena,cted,  that  "no  attorney 
"  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Ex- 
"  chequer,  &c.  nor  any  solicitor  in  Chancery,  &c,  shall 
commence  or  maintain  any  action  or  suit  for  the  re- 
coveiy  of  any  fees^  charges,  or  disbursements  (4),  at  law 
or  in  equity,  until  the  expiration  of  one  month  (5)  or  more, 
after  such  attorney  or  solicitor  respectively  shall  have  de- 
livered unto  the  party  to  be  charged  therewith,  or  left 
for  him,  at  his  dwelling-house  (6),  or  last  place  of  abode, 
a  bill  of  such  fees,  charges,  and  disbursements,  written 
in  a  common  legible  hand,  and  in  the  English  tongue,  ex- 
cept law  terms  and  names  of  writs,  and  in  words  at  length 
(7),  except  times  and  sums,  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor ;  and 
upon  application  of  the  party  chargeable  by  such  bill,  or 
or  any  other  person  in  that  behalf  authonsed,  unto  the 
Lord  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any 
of  the  courts  aforesaid,  or  unto  a  judge  or  baron  of  any 
of  tlie  said  courts,  respectively,  in  which  the  business 
contained    in  such   bill,  or  the  greatest  par€  thereof  in 
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great  consultation,  that  the  bill  must  be  delivered  before  action 
brought f  in  order  that  the  client  may  have  an  opportunity  of  look- 
ing it  over,  before  he  incurs  further  expense. 

(3)  In  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post.  Hill  V.  Humphreys,  p.  158.  and  2  Bos.  and  Put.  345.  See 
also  Buller*8  N.  P.  145.  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  this  statute. 
Crowder,  Lavie,  and  Co.  v.  Shee,  1  Camp.  N.  P.C.  437. 

(5)  The  term  "month'*  here  means  a  lunar  month.  Hurd  v. 
Leach,  5  Esp.  N.  P.  C.  l63.  Ellenborough,  C.  J. 

(6)  Leaving  at  the  counting-house  is  not  sufficient.  2  Bos.  and 
Pul.  343. 

(7)  By  statute  12  G.  2.  c.  13.  §  5.  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements) 
with  such  abbreviatioQs  as  are  now  commonly  used  in  the  English 
language. 


ATTORNEY.  157 

*•  amount  or  value  shall  have  been  transacted,  they  may  refer 
**  the  bill,  &c.  to  be  taxed  (although  no  action  be  depending 
•*  in  such  court  touching  the  same)." 

The  foregoing  provisions,  being  beneficial  to  the  subject, 
have  received  a  liberal  construction'^ ;  hence,  where  part  of 
the  charges  of  an  attorney's  bill  was  for  drawing  an  affidavit, 
and  for  attendance  on  the  party  at  the  swearing,  it  was  hol- 
den,  that  they  were  charges  for  proceedings  in  court,  because 
the  oath  must  either  be  administered  by  the  court,  or  by 
some  authority  delegated  by  the  court ;  and  that  an  action 
could  not  be  maintained  for  the  recovery  of  such  charges,  be* 
cause  a  bill  had  not  been  delivered  a  month  before  the  action 
was  brought  So  where  an  action  was  brought  for  the 
amount  of  a  bill  for  business  done  at  the  quarter  sessions', 
upon  a  prosecution  for  an  assault,  it  was  holden,  that  the 
action  could  not  be  maintained,  because  there  was  not  any 
signature  to  the  bill  which  had  been  delivered  (8). 

The  bill  must  be  left  with  the  party  charged  ",  for  in  a  case 
where  the  plaintiff  had  delivered  his  bill  to  the  defendant  in 
due  time,  who  acknowledged  the  debt,  and  said  that  he  would 
pay  it,  but  that  he  did  not  know  what  to  do  with  the  bill, 
upon  which  the  plaintiff  took  it  baclc  again,  it  was  holden, 
that  the  bill  ourat  to  have  been  left  with  the  defendant ;  for 
the  intention  of  the  statute  was,  that  the  client  should  have 
due  time  to  examine  the  charges  made  by  the  attorney,  and 
take  advice  upon  them,  if  necessary. 

In  like  manner  it  has  been  holden  %  that  although  an  attor- 

k  Winter  one,  &c.  t.  Payoe,  6  T.  R.    m  Brooks r.  Mfason,  i  H.  Bl.  390. 

645.  n  Crowder  v.  Sbee,  1  Camp.  N.  P.  C 

1  Clarke  r.  Donovmn,  5  T.  R.  694.  437. 


(8)  Buller,  J.  had  ruled  otherwise  in  Stephenson  v.  Taylor  and 
another,  York  Summer  Assizes,  1786,  on  the  ground  tliat  the  sta- 
tute was  confined  to  business  done  in  a  court  of  record,  wherein  at- 
tomies  are  admissible  and  sworn.  See  the  first  section  of  the  sta- 
tute 2  G.  9.  c.  93.  and  quaere  to  what  courts  does  the  word  afore- 
said in  §  23.  refer  ? 

An  attorney's  bill  may  be  referred  to  be  taxed,  thougli  all  the 
business  charged  was  done  at  the  quarter  sessions.  Ex  parte 
Williams,  4  T.  R.  406.  So  a  dedimus  poteslatem  charged  m  an 
attorney's  bill,  is  a  sufficient  item  to  enable  the  court  to  refer  the 
bill  for  taxation,  though  with  this  exception  it  be  entirely  for  con- 
veyancing. Ex  parte  Prickett,  1  Bos.  and  Pul,  N.  R.  «6<>.  So  a 
charge  for  preparing  a  warrant  of  attorney  renders  the  bill  liable  to 
be  taxed.     Sandom  v.  Bourn,  4  CampU  68. 
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ney  shews  his  client  a  copy  of  his  bill»  explaining  the  different 
charges  to  him,  in  the  reasonableness  of  which  the  client  ac- 
quiesces, the  attorney  is  notwithstanding  bound  to  leave  a  copy 
of  the  bill  with  him. 

Where  several  are  jointly  liable  to  an  attorney  for  busi-* 
ness  done  \  the  delivery  of  a  copy  of  a  bill  to  one  of  them 
from  whom  the  attorney  has  received  his  instructions  ^^  is 
sufficient 

The  bill  having  been  delivered  a  month  before  the  com- 
mencement of  the  action  ^»  and  the  party  charged  not  having 
made  any  application  to  have  the  bill  taxed  during  that  inter- 
val,  he  will  not  be  permitted  to  question  the  reasonableness  of 
the  items  before  a  jury  (9).  * 

In  an  action  to  i^over  the  amount  of  a  bill  for  business 
done  by  plaintiff  as  attorney  to  defendant',  it  appeared,  that 
the  bill,  among  other  taxable  items,  contained'  two  items, 
which  could  not  be  considered  as  **  fees,  charges,  or  disburse- 
ments, at  law  or  in  equity,**  viz.  one  item  for  costs  paid  upon 
a  discontinuance,  and  another  for  preparing  a  case  and  laying 
it  before  a  special  pleader.  It  was  admitted,  that  a  bill  had 
been  delivered,  but  insisted  that  it  had  not  been  delivered 
according  to  the  directions  of  the  act',  and  it  was  contended, 
that  the  two  items  not  being  taxable,  plaintiff  was  entitled 
to  recover  upon  them  without  the  previous  delivery  of  a 
bill,  for  the  imperfect  deliveiy  was  tantamount  to  no  deliveiy. 
Eldon,  C.  J.- said,  "  That  the  rule  which  had  been  adopted 
concerning  charges  for  conveyancing,  either  did  not  stand 
on  any  principle,  or  it  decided  this  case ;  that  the  expenses 
of  conveyancing,  as  such,  were  not  taxable,  they  were  not  to 
be  considered  as  **  fees,  charges,  or  disbursements,  at  law  or 
in  equity;''  but  if  one  single  item,  which 'might  be  so  con- 
sidered, though  to  the  amount  of  3^.  4d.  only,  was  to  be 
found  in  tiie  bill,  the  plaintiff  could  not  recover  for  the  con- 
veyancing without  the  delivery  of  such  bill ;  for  in  such  case 
the  charges  for  conveyancing  fell  within  the  rule  of  the  sta- 
tute, and  on  these  principles,  namely,  that  what  was  paid 

o  Per  Ellenborough,  C.  J.  i  Camp.N.    r  Hill  ▼.  Humphreys,  9  Boa.  it  Pul. 

P.C.438.  343. 

p  FiDchctt  r.  How,  9  Camp.  N.  P.  C.  i  It  had  been  deliirered  at  the  defcn- 

977.  danfs  counting-house  iostead  of  his 

q  Williams    t.    Frith,     Dong.    197.  dwelliog-house,  as  the  act  directs. 
Hooper  r.  Till,  Doug.  196.  S.  P. 

(9)  But  the  bill  may  be  taxed  after  action  brought,  and  at  anj 
time  before  the  verdict  of  mdgmeat,  unless  the  money  has  been, 
paid.    Shaw  v.  Pickering,  B.  K.  M.  30  G.  3.  Doug.  193«  in  n. 
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for  conveyancing  was  paid  in  the  character  and  in  the 
exercise  of  the  duties  ot  an  attorney,  and  that  the  statute 
attached  upon  the  whole  demand,  which  he  had  in  that 
character.  If  that  were  so,  he  did  not  see  how  the  charges 
for  conveyancing  were  to  be  distinguished  from  the  two  items 
in  this  case.'*  The  other  judges  concurred  With  the  C.  Jus- 
tice, and  it  was  holden,  that  the  plaintiff  could  not  recover  for 
any  part  (10). 

The  statute  2  Geo.  2.  c.  23.  §  23.  only  requires  the  de- 
Kveiy  of  a  bill,  for  the  purpose  of  bringing  an  action ;  and 
therefore,  though  an  attorney  cannot  bring  an  action  on  his 
bill*,  till  it  has  been  delivered  a  month,  that  step  is  not 
necessary  to  be  taken  in  order  to  enable  him  to  set  it  off.  But 
in  this  case  he  must  not  produce  it  at  the  trial  by  surprise ; 
he  ought  to  deliver  it  time  enough  to  have  it  taxed  before  trial* 

Delivery  of  the  bill  is  conclusive  evidence"  against  an  in- 
crease of  charge  in  a  subsequent  bill  on  any  of  the  items  con- 
tained in  it;  and  strong  presumptive  evidence  against  any 
additional  items. 

A  copy  of  an  attorney's  bill*  (the  original  having  been 
delivered  to  the  defendant)  will  be  received  in  evidence,  with- 
out proof  of  notice  to  produce  the  original. 

By  Stat  12  6.  2.  c.  13.  §  6.  *'  the  provisions  contained  in 
**  Stat  2  G.  2.  c.  23.  §  23.  shall  not  extend  to  any  bill  of  fees, 
charges,  and  disbursements,  due  from  any  attorney  or  soli- 
citor, to  any  other  attorney  or  solicitor,  or  clerk  in  court. 


u 
«( 


t  Martia  ▼.  Wiuder,  B.  R.  B.  33  G.  3.    u.  LoYeridg«  r.  Botbam,  i  Bos.  &  Pul. 
I>ong.  199.  n.  49. 

X  Auderson  r.  May,  3  Boa.  &  Pul.  337. 


(10)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed ;  but  in  a 
case  where  a  bill  had  not  been  delivered,  Kenyon,  C.  J.  allowed  the 
phuntiif  to  give  evidence  of  conveyancing  business,  although  he  was  ^ 
precluded  from  recovering  upon  tlie  rest  of  the  demand,  on  account 
of  having  omitted  to  deliver  a  bill.  Miller  v.  Towers,  Peake,  N. 
P.  C.  102.  *'  As  no  bill  had  been  delivered.  Lord  Kenyon  felt 
himself  at  liberty  to  consider  the  demand  for  conveyancing,  in  the 
nature  of  a  demand  made  in  an  action  for  conveyancing  only.*' 
Per  Lord  Eldon,  C.  J.  in  2  Bos.  and  Pul.  345.  The  same  doc- 
trine was  laid  down  in  Mowbray,  Gent,  one,  &c.  v.  Fleming,  1 1 
East,  285.  where  no  bill  having  been  delivered,  the  plaintiff  was 
permitted  to  recover  for  such  items  as  were  not  taxable ;  although 
a  bill  of  particulars  had  been  delivered  under  a  judge's  order,  and 
such  bill  contained  other  taxable  items. 
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*^  but  every  such  attorney,  &c.  may  use  such  remedies  for  tbd 
"  recovery  of  his  fees,  &c.  against  such  other  attorney  or 
"  solicitor,  as  he  might  have  done  before  the  making  ot  the 
**  said  act" 

It  has  been  decided,  that  the  object  and  spirit  of  this 
clause  is,  that  the  restrictions  of  2  G.  2.  c.  23.  should  not  be 
applied  where  both  parties  vrere  attomies,  when  the  action 
was  brought,  for  in  such  case  the  defendant  must  be  taken 
to  be  fully  competent  to  understand  the  nature  of  the 
cliarges  in  the  bill,  and  to  resist  them  if  i^xorbitant  or  im- 
proper. Hence  an  action  may  be  maintained  by  one  attor- 
ney against  another^,  for  busmess  done  by  the  plaintiff  for 
the  defendant  before  he  became  an  attorney,  "without  leaving 
a  bill  signed  according  to  the  directions  of  stat.  2  G.  2.  c.  23 
(11). 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence 
cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's 
bill* ;  for  the  plaintiff  does  not  come  prepared  to  prove  any 
thing  more  than  the  business  done,  and  is  not  in  a  situation  to 
meet  a  charge  of  negligence  (12). 

y  Ford,  one,  &c.  v.  MaxweU,  one,  &c.    z  Templer  v.  M<LBchlmn,9  B.  &  P.  N. 
SH.BI.  539.  R.  136. 


(11)  In  Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221,  Lord  Kenyon^ 
C  J.  ruled,  tliat  where  an  action  is  brought  by  one  attorney,  for 
business  done  as  an  agent  to  another  attorney,  the  plaintiff  is  not 
obliged  to  deliver  a  bill  signed.  See  also  Bridges  one,  &c.  v. 
Francife,  Peake's  N.  P.  C.  1 ,  9.  S.  P.  admitted.  But  the  bill  of 
an  agent  to  an  attorney  in  the  country,  may  be  taxed  by  the  master. 
Dixon  v.  Plant,  Doug.  199.  n.  [I.]  200  n.  Ex  parte  Bearcroft, 
C.  B.  E.  7  Geo.  3.  Doug.  200.  n. 

(12)  "  I  do  not  go  the  length  of  saying  that  in  no  case  can  negli-^ 
gence  in  the  party  suing  be  used  as  a  defence  to  the  action,  though 
1  think  it  can  only  be  used,  where  the  negligence  has  been  sucn, 
that  the  party  for  whom  the  business  was  done  has  thereby 
lost  all  possibility  of  benefit  from  such  business."  Per  Sir  J. 
MansHeld,  S.  C.  The  same  doctrine  was  laid  down  by  Lord  EI- 
lenborou^h,  in  Farnsworth  v.  Gerrard,  M.  T.  48  G.  3.  B.  R.  I 
Camp.  N.  P.  C.  38.  "  The  late  Mr.  Justice  Buller  thought  (and  1, 
in  deference  to  so  great  an  authority,  have  at  times  ruled  the  same 
wovs)  that  in  cases  of  this  kin.d,  a  cross  action  for  the  negligence 
was  necessary  ;  but  that  if  the  work  be  done,  the  plaintiff  must  re- 
cover for  it.  I  have  since  had  a  conference  with  the  judges  on  the 
subject ;  and  I  now  consider  this  as  the  correct  rule,  *  that  if  there 

♦  See  Deneir  v,  Davcrell,  3  Camp.  N.  P.  C.  451. 
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An  attorney  is  not  liable  to  be  assessed  in  the  po6r  rates  in 
respect  of  the  profits  of  his  profession  \ 

Assumpsit  on  an  attorney's  bill  ^— To  prove  that  a  copy 
t>f  the  bill  had  been  delivered  pursuant  to  the  dtatute,  the 
plaintifTs  clerk  was  csllled,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the  business  done.  He  was  then  proceeding  to 
state  the  item^  of  this  bill  from  the  plaintiff's  nooks,  whea 
the  defendant's  counsel  objected  that  no  notice  had  been 
given  to  produce  it  tt  was  insisted  that  this  was  unneces- 
sary, and  Jory  v;  Orchard,  2  Bos.  &  Pul.  39.  and  Andersoii 
V,  May,  2  Bos.  &  Pul.  237.  were  cited ;  but,  per  Lord  EUen- 

a  R.  T.  SUrtifant,  7  T.  R.  66,  b  Pliiliptoii^  bent:  one.  Sec.  t.  Chase^ 

sCmmp.  N.  P.  C.  110. 


has  been  no  beneficial  service,  there  shall  be  no  pay ;  but  if  some  bene-^ 
fit  has  been  derived,  though  not  to  the  extent  Expected,  this  shall  go  to 
the  amount  of  the  plaintiff's  demand^  leaving  the  defe^da^t  to  his  ac- 
tion for  negligence.  The  claim  shall  be  co-extensive  with  the  benefit.'* 
There  is  a  distinction,  however^  in  this  respect  between  a  contract 
and  a  security ;  for  in  ai^  action  on  a  bill  of  exchange,  a  partial 
failure  of  consideration  is  no  defence ;  as  wh^re  a  bill  had  been 
accepted  for  the  price  of  some  hams,  which  turned  out  so  bad  that 
they  were  almost  unmarketable ;  this  was  holden  to  be  no  defence* 
but  the  defendant  mudt  seek  his  remedy  by  a  cross  action.  Morgan 
V.  Richardson,  1  Camp.  N.  P.  C  40.  n«  recognised  by  Ld.  Ellen- 
botottgh,  C.  J.  in  Tye  v.  Gwynne»  2  Camp.  N.  P.  C.  346.  In 
Morgan  vi  Richardson,  mon^  had  been  paid  into  court,  but  Ld. 
Ellenborouffh  said,  that  that  circumstance  formed  nd  ingredient  in 
the  opinion  he  then  expressed.— -A.  and  B*  entered  into  an  agree* 
ment  for  the  sale  of  the  lease  of  a  house ;  B.  was  let  into  possessioil 
dnd  accepted  a  bill  for  the  purchase  money ;  in  an  action  brought 
by  A.  against  B.  for  non-payment  of  the  bill,  it  was  holden,  that  B. 
could  not  defend  the  action  by  proving  that  Ai  had  refused  to  exe- 
cute an  assignment  of  ^he  lease—- but  that  B.  must  bring  a  cross 
action,  or  go  into  equity  for  a  specific  performance.  Moggridge  v« 
Jones,  3  CJamp.  N;  P.  C.  38.  See  fuither  on  this  subject  the  case 
of  Fisher  v.  Samuda  and  another^  \  Camp*  N.  P.  (5.  190.  where 
Ld.  Ellenborfugh  expressed  an  opinion^  that  where  ^n  action  has 
been  brought  for  the  value  of  goods  furnished  at  a  stipulated  price* 
and  the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce 
the  damages,  object  to  the  quality  of  the  goods,  but  allows  the  sel- 
ler to  recover  a  verdict  for  the  full  price  agreed  upon,  he  cannot 
afterwards  maintain  a  cross  action,  on  the  ground  of  the  goods 
being  of  a  bad  quality,  and  unfit  for  the  purpose  for  which  they 
were  ordered. 

M 
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borough,  C.  J.  **  If  there  are  two  contemporary  writings,  the 
counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  I  am 
ready  to  receive  it  Biit  I  am  quite  clear,  that  this  evidence 
from  the  plaintiflF's  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  tlie 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  in  infinitum."  Plaintiff  non- 
suited. 

Liability  of  A ttornies.^-^ An  action  on  the  case  may  be 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  discharge  of  his  professional  duty ;  as 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner), 
in  execution  within  the  time  allowed  by  the  practice  of  the 
court,  by  reason  of  which  neglect  the  defendant  was  super- 
seded; it  was  holden^,  that  the  action  was  maintainable 
against  the  attorney  for  negligence,  but  that  as  it  sounded  in 
damages,  it  was  competent  to  the  juiy  to  fmd  what  damages 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe- 
cution against  his  goods. 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to 
such  an  action ;  for  an  attorney  is  only  bound  to  use  reason- 
able care  and  skill  in  managing  the  business  of  his  client.— « 
He  is  only  liable. for  cra.wa  negligentia. — Hence  an  action 
cannot  be  maintained  against  an  attorney  for  negligence  in  not 
discovering  a  defect  in  the  memorial  of  an  annuity,  which  wa^^ 
subsequently  hplden  to  be  a  defect,  upon  a  doubtful  construc- 
tion ot  the  statute  •*. 

The  solicitor  under  a  commission  of  bankruptcy  is  not 
liable  in  the  first  instance  to  the  messenger,  whom  he  nomi- 
nates, for  bis  bill  of  fees ;  but  if  the  solicitor  agree  with  the 

c  niifisell  V.  Palmer,  s  Wt)s.  3<25.  See     d  Baikie  ?.  Chandless,  3  Camp.  ^.  P. 
Pitt  V.  Yaldcn,  4  Burr.  SO60.  C.  J7« 
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"petitioning  creditor  to  work  a  commisdion  for  a  sxtta  certain, 
and  receive  a  great  part  of  that  sum,  he  will  be  liable  to  such 
messenger*. 

In  an  action  against  an  attorney^  for  suffering  M.  C.  a 
debtor  in  custody  at  the  suit  of  the  plaintiff  to  be  superseded, 
it  was  averred  that  M.  C.  was  indeoted  to  the  plamtiff.  It 
appeared  in  evidence  that  at  the  time  of  contracting  the  sup- 
posed debt,  M.  C.  was  a  married  woman.  This  was  holden 
to  be  a  fatal  variance. 

fe  Hartop  T.  Jackes,  9  Bf .  &  8.  439.         f  Vee  ▼.  AyrtoD,  one,  kc,  Peak^l  N* 

P.  C.  119. 
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CHAP.  VC. 


AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lande  and 
Goads  by  Auction.  Cases  where  the  Duty  attaches. 
Liability  of  Auctioneer.  Recovery  of  Deposit  and 
Interest  on  Defect  of  Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1) 
of  the  statute  of  frauds  (29  Oar.  2.  c  3.),  and  to  make  it 
binding,  the  solemnities  required  by  that  statute  must  be 
observed*:  the  auctioneer  is  to  be  considered  as  the  a^nt 
of  both  parties  *.  With  respect  to  sales  of  goods  by  auction, 
it  has  not  been  decided  that  such  sales  are  within  the  17th 
section  (2)  of  the  same  statute ;  but  the  better  opinion  seems 
to  be  that  they  are.  Assuming  that  they  are,,  it  has  been 
determined  that  the  auctioneer  is  the  a^ent  of  both  parties, 
and  that  a  note  or  memorandum  in  wnting  of  the  bargain, 
made  and  signed  by  him,  will  be  sufficient  to  give  validity  to 

IT  Walker  Y.  CoMtable,  i  Boi.  St  Pal.    b  KemeytT.Droctor,  3  Vet.  l(Bcamet, 

306. ■  57* 
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(1)  By  which  it  is  enacted,  that  **  no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of 

**  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
wnting,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  auuiorized." 

(2)  By  which  it  is  enacted,  that  *^  no  contract  for  the  sale  of  any 
**  goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards, 
**  shall  be  good,  exccfpt  the  buyer  shall  accept  part  of  the  goods  so 
'*  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
**  to  bind  the  bargain,  or  in  part  of  paymeht,  or  that  some  note  or 
<<  memorandum  in  writing  of  the  same  bargain  be  made  and  signed 
*'  by  the  parties  to  be  charged  by  such  contract^  or  their  agents 
'*  thereunto  lawfully  authorized^'* 
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tlie  contract  The  defendant  bought  a  lot  of  goods  for  more 
than  10/.  at  an  auction  \  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidder.  The 
auctioneer  wrote  the  defendant's  name,  and  the  price,  against 
the  lot  in  the  printed  catalogue,  by  order  of  the  defeinlant. 
Between  the  day  of  sale  and  the  time  fixed  by  the  conditions 
for  taking  the  lot  away,  the  defendant  sent  his  servant  to  see 
them  weighed,  which  he  did.  The  defendant  neglecting  to 
take  away  the  goods,  they  were  resold  at  a  considerable 
loss,  and  an  action  was  brought  for  the  diiferenoe ;  and  the 
court  strongly  inclined— 1.  I'hat  sales  by  auction  were  not 
within  the  statute  of  frauds,  because  a  number  of  persons 
are  generally  present^  who  can  testify  the  terms  of  tne  con- 
tract:  2.  They  held  the  contract  here  was  sufficiently  re* 
duced  into  writing  and  signed  by  an  agent  of  the  defencbnt's, 
for  the  auctioneer  for  that  purpose  was  his  agent  (3) :  3.  They 
held  the  weighing  by  his  servant  was  a  delivery :  4.  Yates, 
J.  held,  that,  as  the  contract  was  executory,  viz.  the  lot  to 
be  taken  away  in  six  weeks,  it  was  not  within  the  statute 
(4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham- 
mer is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  place  ^. 

Verbal  declarations  of  the  auctioneer,  superadding  any  term 
to'',  or  oHitrary'  to  the  printed  conditions  of  sale,  are  not 
admissible  in  evidence. 

An  action  will  not  lie  a^inst  an  auctioneer  for  selling  a 
horse  at  the  highest  price  bid  for  him*,  contrary  to  the  owner's 
express  directions,  not  to  let  him  go  under  a  larger  sum*. 

c  Simon  t.  MotiTOt,   3  Bnrr.  1991.  d  Payne  ▼.€«▼»,  3  T.R.  14B. 

more  fully  stated  in  Ball.  N.  P.  980«  e  Powell  ▼.  Edamads,  18  East,  6. 

under  the  name  of  Simon  ▼.  Meti-  f  Gnnnit  ▼.  Erhart,  1  H.  Bl.  369. 

Tier.  Beat  Report  in  1  Bl.  Rep.  599.  g  Bexwell  ▼.  Christie,  Cuwp.  395. 
cited  ill  Mason  T.  Armitage,  13  Vea. 
Jan.  85. 

(3)  This  rule  has  been  acted  upon  ever  since  this  decision;  and 
in  conformity  with  such  rule,  it  has  been  holden,  that,  upon  sales 
made  by  brokers  acting  between  the  parties  buying  and  selling,  the 
memorandum  in  the  broker's  book,  and  the  bougnt  and  sold  notes 
transcribed  therefrom,  and  delivered  to  the  buyers  and  sellers  re- 
spectively, are  a  sufficient  compliance  with  the  statute  to  render  the 
contract  of  sale  binding  on  each.  See  the  opinion  of  Lord  £Uen- 
borough.  Cm  J.  in  Hinde  v.  Whitehouse,  7  East,  669» 

(4)  If  any  money  is  pud  as  a  deposiU  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  a»  such  by  the  auctioneer, 
it  will  bind  the  bargain  quoad  the  auctioneer.  Hanson  v.  Rober* 
deau,  Peake's  N.  P.  C.  120. 
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The  plaintiff  was  an  auctioneef ,  and  employed  by  J.  S.  tck 
sell  his  goods  by  auction**.  The  sale  was  at  the  house  of 
J.  S.  and  the  goods  were  known  to  be  his  property.  The 
defendant  bought  goods  to  the  ajiiount  of  7 1,.  9s.  6d.  and  af- 
ter packing  them  in  a  cart,  which  he  had  prepared  ready  at 
the  door,  paid  the  plaintiff  2/.  4s.  bd.  in  cash,  and  put  a  re- 
Yjeipt  into  his  hands  for  five  guinea^as  for  a  debt  due  from 
J.  S.  to  the  defendant  While  the  plaintiff  was  hesitating 
about  the  propriety  of  taking  the  receipt  in  payment,  the 
defendant  drove  off  the  cart  with  the  gckxls:  aftervy^ards  the 
plaintiff,  being  called  upon  by  J.  S.,  paid  to  him,  as  he  re- 
fused to  accept  the  receipt,  the  whole  sum  for  which  the 
goods  were  so]4  to  the  defendant,  and  brought  an  action 
against  the  defendant  for  goods  sold  and  delivered,  money 
had  and  received,  &c.  in  order  to  recover  the  five  guineas. 
After  verdict  for  the  plaintiff'.  Lord  Loughborough,  Gould, 
J.,  and  Heath,  J.  were  of  opinion,  that  the  action  might  be 
maintained,  on  the  ground  that  an  auctioneer  has  a  special 
property  in  the  goods  which  he  is  empl(^'ed  to  sell,  and  that 
It  is  the  same  thing  whether  the  goods  be  sold  on  the  pre^ 
mises  of  the  owner  or  in  an  auction-room.  Wilson,  J. 
thought  the  verdict  right,  1.  Inasmuch  as  the  party  who 
has  gained  possession  of  the  goods  should  be  estopped  from 
saying,  to  avoid  a  just  payment,  that  there  was  not  any 
property  in  him  from  whom  the  possession  was  derived; 
2.  That  every  part  of  the  declaration  was  proved,  and  pro- 
perty was  not  stated  to  be  in  the  plaintiff,  but  only  that  the 
goods  were  sold  and  delivered  by  him  to  the  defendant, 
which  was  proved,  and  afforded  a  strong  reason,  why  the 
defendant  should  not  be  permitted  to  dispute  the  effect  of 
the  sale  and  delivery. 

If  the  owner  of  an  estate,  put  up  to  sale  by  auction*,  em- 
ploy puffers  to  bid  foe  him,  it  is  a  fraud  on  tne  real  bidders 
(5),  and  the  highest  bidder  cannot  be  compelled  to  complete 
the  contract 

« 

b  Williams  ▼.  Milling^too,  i  H.  Bl.  8i .        nised  by  Grose  and  Lawreuce,  Js.  in 
1  Howard  v.  Castle,  6  T.  R.  643.  recog.        8  T.  R.  93, 95. 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and  in  such  cases  if  he  becomes  the  purchaser,  he  may 
claiijn  an  allowance  of  the  duties,  (see  the  statutes  1 7  G.  3.  c.  60. 
s.  10.  and  19  G.  3.  c.  56.  s.  12.)  provided,  that  the  notice  required 
be  given,  and  the  delivery  thereof  verified  upon  the  oath  of  the 
auctioneer,  together  with  the  fairness  of  the  transaction. 
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If  the  agent  of  the  owner  put  up  an  estate  in  so  many 
lots*,  and  no  person  bidding  for  the  same,  he  puts  it  up 
a^n,  in  fewer  lots  at  other  prices,  and  still  no  person  bid- 
ding, he  puts  it  up  again  in  one  lot  at  a  certain  price,  and 
on  there  not  being  any  bidding,  the  estate  is  withdrawn 
from  sale;  this  is  not  a  bidding  of  the  owner  by  an  agent, 
so  as  to  subject  the  party  to  the  auction  duty,  for  want  of 
a  notice  in  writing  to  the  auctioneer  (previously  to  the  auc- 
tion) of  such  agency,  as  required  by  statutes  li>  G.  3.  c.  56. 
(6)  and  28  G.  3.  c.  37.  in  order  to  excuse  the  owner  from 
the  payment  of  such  duty. 

k  Cruto  V.  Crisp,  3  Bastes  R.  337. 


(6)  The  statute  19  G.  3.  c.  56.  s.  5.  reciting  that  a  duty  of  3</* 
is  to  be  paid  for  every  205.  of  the  purchase  money  arising  by  sale 
at  auction  of  any  interest,  ^c.  in  any  lands,  ^c.  and  6d.  for.  every 
20s.  out  of  the  purchase  money  arising  by  sale  at  auction  of  all 
fixtures,  furniture,  ^c,  and  that  doubts  may  arise,  whether  the  said 
duties  are  payable  for  any  part  of  such  purchase  money  not  amount- 
ing to  20f.,  to  obviate  such  doubts,  enacts,  and  declares,  that  the 
said  duties  were  intended  to  be  charged  for  every  20«.  of  the  said 
purchase  money,  and  so  in  proportion,  Sfc. 

By  sect.  6.  ^^  The  said  duties  are  declared  ^  be  a  charge  upon 
'*  every  auctioneer  or  seller  by  commission,  immediately  from  and 
*'  after  the  knocking  down  of  the  hammer,  or  other  closing  of  the 
**  bidding,  at  every  sale  by  way  of  auction,  and  that  the  duties  so 
**  charged,  shall  be  paid  by  every  such  auctioneer  or  seller  by  com-* 
'*  mission,  in  manner  and  at  the  times  thereinafter  mentioned.*' 

By  sect.  7-  **  Every  auctioneer  receiving  his  licence,  shall  give 
**  bond  to  his  Majesty  in  200/.,  with  sureties,  that  he  will  within  28 
*•  days  after  each  and  every  sale,  by  way  of  auction,  deliver  at  the 
*'  excise  office  in  London,  an  exact  and  particular  account  in  writ- 
"  ing,  of  the  total  amount  of  the  money  bid  at  each  sale,  S^c.  and 
'*  at  the  same  time  make  payment  of  all  such  sums  of  money  as 
"  shall  be  due  to  his  Majesty  in  pursuance  of  this  act,  which  sum 
"  he  is  thereby  authorized  to  retain  out  of  the  produce  arising  by 
*'  such  sale,  or  deposit  made  at  such  sale,  or  otherwise  recover  the 
'^  same  by  action  of  debt,  or  on  the  case,  agiiiust  such  person  by 

whom  such  auctioneer  shall  be  employed,  ^c." 

Provided  (by  sect.  12.)  '*  that  in  case  the  real  owner  of  any  estate, 
*'  ^c.  put  up  to  sate  by  way  of  auction,  shall  become  the  purcha- 
**  ser  by  means  of  his  own  bidding,  or  the  bidding  of  any  otlier  on  his 
*'  behalf,  ^c.  at  such  sale,  without  fraud  or  collusion,  then  and  in 
'*  such  case  the  commissioners  of  excise,  ^c.  are  authorized  and  re« 
^'  quired  to  make  an  allowance  to  such  owner  of  the  duties  arising 
^  by  this  act  upon  such  bidding,  provided  notice  be  given  to  the 
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An  auctioneer  was  employed  to  sell  an  estate',  the  lowest 

Erice  of  which  was  fixed  by  the  owner,  and  written  down 
y  him  on  a  piece  of  paper,  which  was  put  under  a  candle- 
stick, at  the  time  of  sale,  with  the  privity  of  the  auctioneer, 
but  not  si^ed  by  the  owner,  nor  any  notice  in  writin©^  given 
to  the*  auctioneer  of  the  price  so  set  down,  nor  had  the  auc- 
tioneer given  the  previous  notice  of  the  sale  to  the  collector 
of  the  duty,  as  required  by  the  acts  of  the  19  G.  3.  c.  56.  and 
88  G.  3.  t,  S^. ;  but  being  aslved  at  the  sale,  whether  he  had 
taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  he  said,  that  it  was  his  mode  to  fix  a  price 
under  the  candlestick,  and  if  the  bidding  did  not  come  up 
to  that  price,  it  was  no  sale  or  duty:  It  was  holden,  that 
the  dutv  having  attached,  tho.ugh  there  were  np  sale,  for 
want  of  taking  the  precautions  required  of  the  owner  by 
the  statutes,  under  such  circumstances,  and  the  auctioneer 
having  been  sued  for  the  duty  on  his  bond  to  the  crown,  and 
compelled  to  pay  it,  he  could  not  recover  it  over  agaiilst  the 
owner;  behaving  in  effect  warranted,  that  proper  precau- 
tions had  been  t5ven  to  prevent  the  duty  attaching  in  the 
event,  thqugh  both  parties  were  mistaken  as  to  the  law. 

In  an  action  for  money  paid^  laid  out,  and  expended^  it  ap- 
peared in  evidence,  that  the  defendant  had  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate.  The  plaintiff  ac- 
cordingly put  it  up  to  sale,  and  it  was  knockea  down  to  a 
purchaser,  who  afterwards  refused  to  complete  his  purchase, 
on  the  ground  of  a  defect  in  the  title.  An  action  was 
brought  against  the  present  plaintiff,  to  recover  the  deposit; 
notice  of  the  actiqn  was  given  to  the  defendant,  and  he  was 
required  to  defend  it,  but  declined:  whereupon  the  plaintiff 
paid  the  deposit  and  interest,  together  with  costs  of  suit, 
and  now  brought  this  action  to  recover  the  same  as  well  as 
the  auction  duty,  which  he  had  been  compelled  to  pay. 
Lord  EUenborough,  C.  J.  ^*  The  pioney  paid  on  account  of 

]  Capp  V.  Topbam,  6  East's  R.  39s. 


**  auctioneer  before  such  bidding,  both  by  the  owner  and  the  person 
**  intended  to  be  the  bidder,  of  the  latter  being  appointed  by  the 
'*  former,  &c.  to  bid  ^,  &c. ;  and  in  case  of  any  unfair  practice, 
*'  then  no  such  allowance  shall  be  made  ;*'  and  by  stat*  28  G.  3,  c^ 
37.  8.  SO.  this  notice  to  the  a^c;tione^r  is  requir^  to  be  ^ven  in 
writing.  See  further  statutes  relative  to  auctions  and  auctioneers, 
S9  G.  3.  c.  63. — 3«  G.  3.  c.  11.-^6  G.  3.  c  123.  s.  1.— 37  G.  3i 
c*  14.  duties.— 38  G.  3.  c.  54*  s.  2,  3.  —42  G.  3.  c.  93.  8. 1,  2, 3. 
lunended  by  43  G.  3.  c.  130. — 45  G.  3.  c.  3^  duties.  ' 

•  See  49  G.  3.  c.  93.  s.  i,  9. 
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tiie  costs  in  the  cause,  cannot  be  recovered  in  this  form  of 
action,  which  is  for  money  paid  only ;  to  recover  in  such  ac- 
tion it  should  appear  clearly  to  be  money  actually  and  ne- 
cessarily paid  to  the  use  of  the  party.  There  should  have  been 
a  special  count,  inasmuch  as  the  right  of  the  plaintiff  to  the 
costs  is  not  so  apparent.  The  plaintiff  might  have  defended 
the  action  of  his  own  wrong,  and  without  any  authority  from 
the  defendant  If  he  had  done  so,  he  would  not  be  entitled 
to  call  upon  his  principal  to  pay  the  costs,  and  in  that  case 
they  would  have  been  incurred  without  his  consent    If  the 

Elamtiif  had  declared  specially,  the  defendant  would  then 
ave  had  notice  of  these  points,  the  plaintiff's  claim  would 
have  been  on  the  record,  and  the  defendant  might  have  been 
repared  to  contest  it,  which,  under  the  present  declaration,, 
e  cannot ;  the  plaintiff  may  recover  for  the  money  actually 
paid  on  the  other  accounts."  Spurrier  v.  Elderton,  6  Esp. 
N.  P.  C.  1. 

Where  an  estate  is  sold  by  auction"',  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action 
is  brought  against  the  auctioneer  for  the  recovery  of  the  de- 
posit who  pays  money  into  court,  such  action  may  be  main^ 
tained,  the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal  (7). 

It  must  be  observed,  however,  that  in  this  action  the  de- 
posit only,  with  interest  from  the  time  of  sale,  and  not  any 
further  damages  for  the  supposed  goodness  of  the  bargain, 
can  be  recovered  \  In  cases  of  this  kind,  it  is  proper  to  add 
to  the  declaration  a  specific  count  for  the  interest,  for  interest 
cannot  be  recovered  on  a  count  for  money  had  and  received*. 
The  expences  incurred  in  investigating  the  title  may  be  re-» 
covered,  if  laid  in  the  declaration  as  special  damage',  but  not 
on  the  count  for  money  paid"!. 

Where  leasehold  premises  are  sold  by  auction  and  the 
lease  containing  the  usual  covenant  to  repair  is  produced  and 

m  Boroaf b  ▼.  Skinner,  s  Burr.  9699.  P  "^rntt  r.  Ellif ,  Suj^den*!  Law  of  V. 

n  Flarema  ▼.  'fhornhUl^  9  Bl.  Eep.  and  P.  p.  588.  cd.  3rd.    Jones  t. 

1078.  Dyke,  ib.  589.   Turner  v.  Beaurain, 

p  Walker  T.  Constable,  1  Bos.  k  Pul.  ib.  177.    Richards  t.  Barton,  1  Eap. 

307.    Tappenden  v.  Randall,  9  B09.  N.  P.  C.  968. 

it  Pnl.  479.    Sed  quaere.   And  see  q  Camfield  t.  Gilbert,  4  Esp.  N.  P.  C. 

•faberley  r.  Robins,  5  Taunt.  695.  991* 


(7)  Auctioneer  is  personally  liable  where  he  does  not  name  hb 
principal.  Per  Kenyon^  €•  J.  Hanson  v.  Roberdeau,  Peak's  N. 
f.  C.  120. 
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r€ad  to  the  bidders,  if  a  part  of  the  buildings,  e.  g.  a  sommer* 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to  <XHn- 
plete  the  purchase,  and  may  recover  his  deposit  N.  The  sum- 
mer-chouse was  not  describe  in  the  particulars  of  sale'. 

Assumpsit  for  money  had  and  received'.  Plea,  N.  A* 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiff,  who  was  the  purchaser  of  an  annuity  sold  by 
defeiidant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sale  was,  that  a  good  title  should  be  made  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 
but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds.  Bear- 
croft  suggested  that  application  ought  to  have  been  made  to 
tile  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  ^eeds  by  the  10th  of  July. 

Kenvon,  C.  J.  "  A  seller  of  an  estate  ought  to  be  prepared 
to  produce  his  title  deeds  at  the  particular  day.  A  court  of 
equity  will,  under  particular  circumstances,  enlarge  the  time* ; 
but  then,  the  circumstances  entitling  him  to  such,  indulgence 
must  clearly  appear,  which  is  not  tne  case  in  this  instance. 
It  is  objected,  that  the  plaintiff  had  no  right  to  the  possession 
of  the  deeds :  but  though  he  had  no  right  to  keep  them,  he 
had  a  right  to  inspect  A  court  of  equity  would  have  obliged 
the  vendor  to  give  attested  copies  of  the  deeds  at  his  own 
expence,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee's  expense  for  the  support  of  his  title.  As  the  sel* 
ler  has  here  failed  in  completing  his  engagement,  plaintiff  is 
entitled  to  a  return  of  the  aeposit"  Veraict  for  plamtiff  5^L 
amount  of  deposit 

An  action  for  money  had  and  received  was  brought  to  re^ 
cover  the  ainount  of  a  deposit  paid  by  the  plaintiff  to  the 
defendant",  on  an  agreement  for  the  purchase  of  an  estate, 
the  defendant  having  failed  to  make  out  a  good  title  on  the 
day  when  the  purchase  was  to  be  completed.  The  abstract 
of  the  title  delivered  to  the  plaintiff  began  in  the  year  1793, 
and  after  reciting  that  the  deeds  relating  to  the  estate  had 
been  lost,  stated  a  fine  and  non-claim.      Upon  inquiry  it 

r  Grauger  v.  Worms,  4  Campb.  83.  469.  4  Ves.  jun.  689.    Cited  also  by 

•  BeiTy  V.  Young,  2  £ap.  M.  P.  C.  Graham,  Baron,  in  Omerod  v.  HaitU 

640.  man,  5  Vet.  jun.  737.      See  also 

t  LangibrdT.  Pitt,  s  P.  Williams,  630.  Wynn  v.  Morgan,  7  Vesey,  209. 

But  see  Lloyd  ▼.  Collett,  in  Court    u  Cornish  ▼.  Rowley,  B.  R.  Middlesex 

of  Chancery,  S8th  Nor.   1793,  on  Sittings  after  M.  T.  40  G.  3.  MSS. 

motion  for  injunction.   4  Bro.  C.  C. 
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was  found  that  the  fact  of  the  deeds  having  been  lost  was 
not  true.  The  counsel  for  the  defendant  said,  they  were 
ready  to  make  out  a  good  title.  Kenyon,  C.  J.  "  As  to  the 
sentiments  which  I  have  lon^  entertained  relative  to  the 
purchase  of  real  estates,  I  find  no  reason  for  receding  from 
them.  They  have  been  confirmed  by  conversing  with 
those,  whose  authority  is  much  greater  than  mine.  The 
vendor  must  be  prepared  to  make  out  a  good  title  on  the 
day  when  the  purchase  is  to  be  completed.  Indulgence, 
I  am  aware,  is  often  given  for  the  purpose  of  procuring  pro- 
bates of  wills,  letters  of  administration,  and  acts  of  parlia- 
ment But  this  indulgence  is  voluntary  on  the  part  of  the 
intended  purchaser ;  it  is  the  duty  of  the  seller  to  be  ready 
to  verify  his  abstract  at  the  day,  on  which  it  was  agreed, 
that  the  purchase  should  be  completed.  If  the  seller  de- 
liver an  abstract,  setting  forth  a  defective  title,  the  plaiiitiff 
may  object  to  it  No  man  was  ever  induced  to  take  a  title 
like  the  present  A  fine  and  non-claim  are  good  splices  to 
another  title,  but  they  will  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert," 
&c.  ..Erskme  for  the  defendant:  "Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out  a  good  title,  yet  as  that  title  did  not  form  a  part  of  the 
abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?"  Kenyou,  C  J.  "  He  certainly  may,  and  avoid  the 
contract.  When  the  abstract  is  delivered  by  the  seller,  he 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
direct  the  jury  to  find  a  verdict  for  the  deposit^  with  interest 
up  to  that  day,"  The  jury  found  a  verdict  for  the  plaintiff 
accordingly. 

A  contract  to  make  a  good  title,  means  a  title  good  both  at 
law  and  in  equity.  Therefore  in  an  action  to  recover  back 
the  deposit  on  a  purchase,  upon  the  vendor's  failure  to  make  a 
good  title,  a  court  of  law  will  collaterally  inquire  whether 
(he  title  be  good  in  equity. 

X  Maberley  ▼.  Robina,  S  Taunt.  69s. 
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I.  Of  Persons  Hable  to  be  Bankrupts. 

Ant  person  (1)  being  a  trader,  and  capable  of  contracting 
in  the  way  of  trade,  may  become  a  bankrupt 


(1|  Lord  Hardwicke,  Ch.  refused  to  supersede  a  commission 
vbicti  had  been  taken  out  against  a  clei^;yman9  who  was  proved  to 
1         have  been  a  trader,  and  had  committed  an  act  of  bankruptcy,  aU 
!  though  it  was  urgei  that  clergymen  were  prohibited  from  trading 

by  stat.  21  H.  8.  c.  13.  s*  5.  and  that  all  contracts  made  by  them  in 
trade,  were  by  that  statute  declared  to  be  void.  Ex  parte  Mejrmot, 
1  Atk.  196. — See  also,  p.  301,  of  the  same  book,  where  LordHard- 
wicke  said,  that  a  commission  of  bankruptcy  had  been  taken  out 
against  a  peer,  an  Earl  of  Suffolk « for  trading  in  wines ;  and  though 
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A  feme  covert,  sole  trader  according  to  the  custom  of 
London,  may  bind  herself  by  contracts  made  for  the  sup* 
port  of  her  trade,  and  consequently  a  commission  of  bank- 
rupt may  be  taken  out  against  her  with  respect  to  her  separa- 
rate  effects  in  trade\ 

The  term  *'  bankrupt**  is  appropriated  exclusively  to  tra« 
ders,  and  to  such  traders  only,  as  are  either  within  the  ge- 
neral or  specific  descriptions  contained  in  the  several  sta- 
tutes relating  to  bankrupts.  From  those  statutes,  and  the 
construction  which  they  have  received  in  adjudged  cases,  it 
may  be  collected,  that  the  following  persons  are  subject  to 
the  bankrupt  laws,  viz. 

Any  person,  natural  bom  subject*,  alien*,  or  denizen 
using  the  trade  of  merchandize  by  way  of  bargaining,  ex- 
change, re-exchange,  bartiy,  chevesance,  or  Otherwise,  in 
gross  or  by  retail,  or  seeking  his  or  her  trade  or  living,  by 
buying  and  selling;  banker';  brickmaker,  that  is  a  person 
who  rents  a  brick  ground,  and  makes  bricks  thereon  for 
public  sale'  (2);  broker^  (4);  butcher';  factor*;  shoe- 
maker* (5). 

A  LaTie  ▼,  PhUliiM,  3  Burr.  1776.  and        rerei^iing^  the  jad^meot  in  C.  B.  (3) 

1  Bl.  R.  570.  Sutton  T.  Weeley,  7  East,  443. 

b  13  £liz.  c.  7.t.  1. 1  Jac.  1.  c  15.  ■.  8.  f  5  G.  g.  c.30.  i.  39. 

c  81  Jac.  1.  c.  19.  a.  15.  g  Dally  t.  Smith,  4  Burr.  8148. 

d  5  G.  8.  c.  30.  8.  39.  h  5  G.  8.  c.  30.  8.  39. 

c  Weill  T.  Parker,  B.  R.  1  T.  R.  34.  i   Craanpey.  Bame,Cra.  Car.  di.  Stan* 

ley  ▼.  Osbastou,  Cro.  Eliz.  868. 


there  might  be  some  powers  that  the  commissioners  of  bankrupts 
could  not  exercise  against  a  peer,  yet,  notwithstanding  this,  he 
mieht  be  liable  to  a  commission  of  bankniptcy,  if  he  would  trade; 
and  so  might  a  member  of  the  House  of  Commons.  See  also  High- 
more  v.  Molloy,  1  Atk«  206.  where  Lord  Hardwicke  said,  that  a 
public  ofiicer,  as  an  exciseman,  &c.  if  a  trader,  made  himself  sub- 
ject to  the  bankrupt  laws.  A  servant  of  an  ambassador  may  be  a 
bankrupt.    7  Ann.  c.  13.  s.  5. 

(9)  Lord  Thurlow,  Ch.  held,  that  a  person  who  sold  large  quan- 
tities of  bricks,  made  of  earth  taken  from  the  waste,  without  any 
licence  from  the  lord,  was  a  trader.  Ex  parte  Harrison,  1  Bro.  Ch. 
Ca.  173. 

(3)  It  must  be  observed,  that  a  writ  of  error  was  brought  on  thi4 
decision  in  the  House  of  Lords,  which  was  there  argued,  and  there* 
tipon  the  following  questions  were  put  to  the  judges:  1.  whether 
the  finding  in  the  special  verdict  was  sufficient,  whereupon  to  give 
final  judgment;  ^.  if  the  finding  was  insuflictent,  what  award 
ott$^t  to  be  made  on  such  finding;  3.  whether,  if  the  finding  was 
•ttfficienty  the  plaintifl^'m  error  appeared  to  be  a  trader  within  the 
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Innkeepers^  and  publicans^  who  sell  liquors  out  of  iheif 
houses  in  large  quantities  to  all  persons  who  apply  for  them, 
have  been  holden  to  be  traders.  So  a  person,  who  having 
been  a  horse-dealer,  became  a  farmer,  and  in  two  years 
bought  and  sold,  for  profit,  five  or  six  horses,  not  calculated 

k  Patman  ▼.  Vaogban,  i  T.  tl.  579.  July  19,  I806.  coram  EllenboFOUgli,' 

I   Holme  1^  Wilson,  assignees  of  Piere«        C.J.  MSS. 
V.  Bongfa,  B.  R.   London  Sittings, 


m   « 


true  intent  and  meaning  of  the  statutes  coucerninff  bankrupts? 
And  the  Lord  Chief  Baron  having  delivered  the  unanimous  opinion 
of  the  judges  present  upon  the  first  question  in  the  negative,  and 
upon  the  second  question,  that  a  writ  o^  ventre  facias  de  novo  ought 
to  be  awarded,  it  was  thereupon  ordered  and  adjudged,  that  the 
judgment  given  in  the  Court  of  Kin^^s  Bench,  reverbing  a  judg- 
ment given  in  the  Court  of  Common  Fleas,  should  be  reversed,  and 
that  the  judgment  given  in  the  Court  of  Common  Pleas  shotUdalso 
be  reversed,  and  that  the  special  verdict  given  by  the  jury  beiiig  in- 
sufficient should  be  annulled,  and  that  the  Court  of  King*s  Bench 
should  award  a  venire  facias  de  novOy  and  proceed  according  to  law* 
1  Bro.  P.  C.  545.  Tomlin*s  edit.  The  plaintiff  did  not  proceed 
on  the  venire  facias  de  novo,  but  brought  another  action  in  the  Com- 
mon Pleas,  which  was  afterwards  dropped,  and  an  action  brought 
in  the.  King's  Bench,  which  was  tried  before  Mr.  Justice  Buller 
and  a  special  jury,  7th  Dec.  1787;  the  jury  found  a  special  ver- 
dict ;  but  it  appearing  that  the  piaintif}'  had  left  off  brickmaking 
at  the  time  when  the  petitioning  creditor's  debt  accrued  due,  the! 
defendant  waved  the  special  verdict,  and  a  general  verdict  was  en- 
tered for  the  plaintiff. 

(4)  **  I  am  inclined  to  think  a  pawnbroker  within  the  general 
words  of  the  39th  clause  of  5  G.  2.  c.  30.  for  though  pawnbrokers 
are  not  expressly  named,  yet  the  general  word  '  brokers'  is  the 
genus,  and  all  other  kinds  of  brokerage  the  species."  Per  Lord 
Hardwicke,  Ch.  in  Highmore  v.  Molloy,  1  Atk.  ^06.  Stockbrokers, 
buying  and  selling  stock  by  commission,  are  clearly  within  the  sta« 
tutes.  Cullen,  i8. 

(5)  To  the  trades  here  enumerated  may  be  added  the  following^ 
which  are  said  to  be  within  the  statutes  of  bankrupts,  viz.  bakers 
and  tanners*.  Lord  Hardwicke  (Exp.  Burchall,  1  Atk.  141.)  de- 
clared he  was  clearly  of  opinion,  that  a  scrivener  was  within  the 
6  G.  2.  c.  30.  s.  39.,  and  comprehended  in  the  words  bankers, 
brokers,  and  factors.  But  an  attorney  cannot  be  made  a  bankrupt 
as  a  money  scrivener,  unless  he  has  been  in  the  habit  of  having  mo-» 
ney  deposited  with  him  for  the  purpose  of  laying  it  out  on  securities^ 
Adams  v.  Malkin,  3  Camp.  534.  Gibbs,  C.  J« 

*  Per  Cur.  3  Mod.  339. 
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for  the  fonning  business"'.  So  if  a  fisherman  buys  fish  at  sea 
from  other  boAts,  for  the  purpose  of  making  up  his  cargo, 
which  he  carries  a-shore  and  sells".  The  rule  in  these  cases, 
is,  that  where  a  person  holds  himself  forth  to  the  public  as  a 
general  dealer  in  the  articles  which  he  buys  and  sells,  or  in  other 
words,  seeks  his  living  by  buying  and  selling  those  articles^ 
such  person  is  subject  to  the  bankrupt  laws* 

A  person  who  resides  abroad,  but  who  trades  to  England, 
coming  over  here  occasionally,  is  an  object  of  the  bankrupt 
laws: 

A.  was  a  native  of  Scotland,  and  resided  at  Edinburgh, 
where  he  carried  on  a  trade,  and  traded  to  all  parts  of  the 
world.  Being  indebted,  he  came  to  England,  where  he  was 
arrested,  and  lay  in  prison  two  months.  It  was  adjudged, 
that  A.  was  a  person  within  the  description  of  the  bankrupt 
laws*. 

A  trader,  having  retired  from  business,  may  become  a 
bankrupt  in  respect  of  debts  contracted  during  the  period  of 
his  trading  P. 

The  proper  facts  having  been  found  by  a  juiy,  it  is  the 
province  of  the  court  to  determine,  whether  a  person  be  a 
iNuikrupt  within  the  meaning  of  any  statute**. 


II.  Of  Persons  not  liable  to  be  Bankrupts. 

Persons  cannot  be  made  bankrupts  for  debts,  which  the 
law  will  not  oblige  them  to  pay.  Hence,  neither  infants', 
nor  femes  covert*,  (except  such  femes  covert,  as  are  either 
jsole  traders,  or  may  be  considered  as  femes  sole)  are  subject 
to  the  bankrupt  laws. 

The  buying  and  selling  the  profits  of  land  by  a  person 
having  a  chattel  interest  thereinS  is  not  a  buying  and  selling 
within  the  statutes  of  bankrupt    Hence,  where  J.  S.  pur-^ 

m  Bartholomew  y.  Sberwood,  j  T.  R.  55  Q.  3.  S.  P.  frum  the  Norfolk  Cir- 

573  n.     Stewart  v.  Ball,  C.  B-  M.  cuit. 

46  6.3*    ft  Bos.  &  Pul.  N.  R.  78.  ft  q  Dodvworth  v.  Anderson,  9  Jo.  i4d« 

post.  p.  176.  cited  by  Ryder,  C.  J.  Say.  193. 

n  Heanny  V.  Birch,  3  Camp.  N.  P.  C  r  Ex  parte  Sydebottom,  1  Atk.  146. 

933.  R"  v*  Cole,   Lord  Raym.  443.  S.  P. 

0  Alexander  v.  Vaoghan,  Cowp.  39s.  Per  HoU,  C.  J.  exp.  Moule^  14  Vfs. 

and  cases  there  cited.     WilliamB  r.  603. 

Nnnn,  1  Taunt.  970.  and  poAt.  p.  t  Ex  parte  Menr,  8  Bro.  Ch.  C.  96(i. 

p  Aoon.  1  Ventr.  5.  Ld.  Raym.  387.  t  Port  ▼.Turtou,9  Wils.  169. 

Willou^by  ▼.  Thornton,  B.  R.  M. 
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chased  a  coal-mine  for  so  long  a  time  as  any  coals  cbuld  b^ 
gotten  therein.  Paying  annually  a  certain  rent,  (subject  to  a 
right  of  re-entry  in  the  seller  in  case  of  non-payment  of  thcf 
rent)  and  worked  the  mine,  and  sold  the  coals,  it  was  holden^ 
that  he  was  not  an  object  of  the  bankrupt  laws. 

A  person  who  had  drawn  bills  for  the  purpose  of  raising 
money  for  the  improvement  of  his  estate  \  and  had  borrow- 
ed accommodation  bills,  in  lieu  of  which  he  had  given  his 
own  bills,  was  holden  not  to  be  within  the  statute  of  bank- 
rupts. 

A  farmer',  who  occasionally  buys  and  sells  hay,  corn, 
horses,  &c.  with  a  view  to  profit,  but  without  making  them 
the  means  of  sedsing  his  living,  does  not  thereby  subject  him- 
self to  the  bankrupt  laws. 

A  builder  J^,  who  buys  timber  which  he  works  into  the 
houses  which  he  builds,  and  sells  the  houses  when  built,  is  not 
a  trader  within  the  meaning  of  the  bankrupt  laws. 

The  principle  of  the  bankrupt  laws,  as  it  is  to  be  found  in 
the  statute  34  &  35  H.  1.  c.  4.  is  "  to  prevent  persons  craftily 
obtaining  into  their  hands  great  substance  of  other  men's 
goods,  and  at  their  own  wills  and  pleasures  consuming  the 
substance  obtained  by  the  credit  of  other  men ;"  and  the  suIh 
sequent  statutes  were  made  for  the  better  providing  against 
the  persons  described  by  that  statute,  and  for  the  more  ac- 
curately defining  who  ought  to  be  taken  to  be  a  bankrupt ; 
in  no  one  of  which  is  there  any  term  made  use  of  which  is 
not  descriptive  of  persons  to  whom,  in  the  actual  course  of 
their  business,  extensive  credit  is  given,  and  that  for  the 
very  purpose  of  carrying  it  on.  And  where  particular  em- 
ployments are  not  specified,  the  general  description  cannot 
be  satisfied,  unless  there  be  both  a  buying  and  selling :  this 
is  implied  in  the  words,  using  the  trade  of  merchandise ;  for 
a  merchant  is  so  denominated  from  his  being  a  buyer  to  sell 
again.  Hence  it  was  holden*,  that  a  devisee  for  life  of  an 
estate,  part  of  which  consisted  of  brick  ground,  making 
bricks  there  for  sale  generally,  with  a  view  to  profit,  was. 
not  a  trader  within  the  meaning  of  the  bankrupt  laws,  vlU 
though  he  purchased  the  coals  and  some  of  the  wood  used 
in  burning  the  bricks ;  for  he  could  not  be  considered  as  the 
buyer  of  any  thing  to  sell  again,  nor  as  a  person,  the  course 
of  whose  business  required  that  he  should  obtain  great  sub^ 
stance  of  other  men*s  goods  upon  credit :  and  the  selling  the 

II  Hankey  ▼.  Jones,  Cowp.74S.  y  Clarke  t.  WUdom,  s  Esp.  N.  P.  C^ 

k  Stewart  r.  Ball,  8  Bos.  and  Pul.  N.        147. 

B.  78-  S  Sutton  ▼.  Weeley,  7  East,  443^ 
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soil,  in  a  state  essentially  altered  by  various  processes  of  ma- 
nufacture, did  not  alter  the  character  of  the  land-owner,  nor 
convert  him  into  a  person,  who  could  properly  be  said  to  carry 
on  the  trade  of  merchandise, 

•  * 

So  building  on  a  person's  own  land,  for  whatever  purpose^ 
cannot  be  considerea  as  a  buying  and  selling*. 

Contractors  for  victualling  the  royal  navy  **,*  drovers  of 
cattle*  (6),  farmers*,  graziers  %  innkeepers  ^  aiehouse-keegiers 
or  victuallers'^,  and  receivers-general  ■*  of  parliarne^iifSfyTaxes, 
are  Mt  6bjecl8  of  the  bankrupt  laws  (8). 

a  WillianM  ▼.  Stevens,  3  Camp.  N.  P.  f  Newton  v.  Trigrfi^,  3  Lev.  310.   Skin' 

C.300.  291.  Carth.  149.  3  Mod.  337*  S.  C. 

b  LiltIetoi]*s  case,  ]  Vent.  370.  (7). 

c  5  G.  3.  c.  30.  s.  40.  g  Saunderson  v.  Rowle8,4  Burr.  3064. 

d  lb.  b  5  G.  3.  c.  30.  8.  40. 
e  lb. 


(6)  A  person  who  buys  and  sells  cattle  at  one  fair,  keeps  them 
three  or  four  days  on  his  own  ground,  and  then  drives  them  to  ano« 
ther,  is  a  drover  within  the  meaning  of  this  statute*  Mills  v.  Hughes, 
Willes,  588.  A  farmer  occupying  a  farm  of  the  value  af  £700  per 
annum,  purchased  cattle  (beyond  what  his  farm  would  maintain  by 
its  own  produce)  at  one  fair,  kept  them  on  bis  farm,  and  sold  them 
at  another  fair.  It  was  holden^  that  such  person  was  either  farmery 
grazier,  or  drover,  within  the  mesfning  of  this  statute,  and  conse- 
quently not  subject  to  the  bankrupt  laws.  Bolton  v.  Sowerby,  1 1 
East,  *Z74. 

(7)  In  this  case  it  was  also  found,  that  J.  S.  had  built  a  ship,  and 
had  a  share  therein,  and  also  500/.  stock  upon  the  said  ship  dd  mer^ 
chandizandumy  but  it  was  not  found  that  he  traded  therewith,  or 
that  he  any  wise  traded  in  the  ship;   it  was  resolved  by  the  court, 

.  that  the  building  and  having  a  share  in  a  ship,  was  no  more  than  if 
a  man  had  a  share  in  a  barge  or  coach  which  were  le(  to  hire,  &c. 
and  that  his  haying  some  stock  in  a  ship  did  not  make  him  a  mer- 
chant ;  t)ecause  it  was  usual  for  persons  to  adventure  some  parti- 
cular things  in  such  a  ship  for  such  a  voyage,  but  that  would  not 
make  them  traders  within  the  statutes,  &c.  for  by  those  statutes, 
professed  merchants  only  were  meant,  or  such  who  were  in  constant 
trading. 

See  also  Cotton  v.  Daintry,  1  Vent.  29.  and  ex  parte  Bowes,  4 
Vesey,  jun.  168.  where  Lord  Loughborough,  Ch.  held,  that  the  part 
owner  of  a  ship  who  had  let  it  out  to  freight,  and  received  freight, 
was  not  an  object  of  the  bankrupt  laws. 

(8)  Lord  Kenyon,  C  J.  held,  that  a  schoolmaster's  buying 
school  books  and  shoes,  and  retailing  them  to  his  scholars,  was  no< 
a  trading  within  the  bankrupt  laws.  Valentine  v.  Vaugban,  Peake'i 
^,  P.  C.  76.     Sees  Mod.  330.  ace. 

N 
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By  particular  statutes,  the  holders  of  stock  in  various  trad- 
ing companies,  are  declared  not  liable  to  be  made  bankrupts 
in  respect  of  their  stocks  in  such  companies :  as  the  members 
of  the  Bank  of  England*,  East  India  ^,  English  Linen  ^ 
Guinea®,  London  Assurance",  Royal  Exchange  Assurance  % 
South  SeaP  Companies,  &c.  &c. 


IIL  Of  the  several  Acts  of  Bankruptcy  (9). 

The  several  acts  of  bankruptcy,  vv^hich  are  mentioned  in 
Stat.  13  Eliz.  c.  7.  s.  1.  being  repeated  in  the  stat  1  Jac.  1. 
c.  15.  s.  2.  it  will  not  be  necessary  to  set  forth  the  statute  of 
Elizabeth. 

By  Stat  1  J.  1.  c.  15.  s.  %  (10)  it  is  enacted,  that  any  person 
using  the  trade  of  merchandize,  &c.  who  shall, 

1.  "  Depart  Jhe  realm ;" 

a,  "  Or  begin  to  keep  house  ;** 

3.  "  Or  otherwise  to  absent  himself; 

4.  "  Or  suffers  himself  willingly  to  be  arrested  for  any  debt 
"  or  other  thing,  not  grown  due,  for  money  delivered,  wares 
"  sold,  or  any  other  just  thing  or  lawful  cause,  or  good  consi- 
"  deration  or  purposes  ;'* 

5.  "  Or  shall  suffer  himself  to  be  putlawed ;" 

'6*  "  Or  yield  himself  to  prison ;" 

7.  "  Or  willingly  or  fraudulently  procure  himself  to  be 
"  arrested,  or  his  goods  to  be  attached  or  sequestered ;" 

i  8  and  g  W.  3.  c.  90.  s.  47.  7  Anne,  c.  n  6  G.  1.  c.  is.  1. 10. 

7.B.  59.    3G.C.  s.  6.  43.  o  lb. 

Ic  13  &  14  Car.  2.  c.  S4.  s.  3.    Qandio  p  9  Aiine,  c.  3i.s.  42.    3G.I.  c.7.8. 

W.  3.  c.  44.  s.  74.  7.    5  G.  1.  c.  19.  8.  97.    6G. I.e.  4. 

1    4G.  3.  €.37.8.  13.  i.  SS.     8  G.  I.e.  91.  S.  19. 
in  IS  &  14  Car.  3.  c.  94.  9. 3. 


(9)  Jt  appears  to  have  been  the  opinion  of  Lofd  Hardwicke,  Cb. 
in  ex  parte  Smith,  cited  in  Alexander  v.  Vaughan,  Cowp.  402.  that 
an  act  of  bankraptcy  committed  abroad  would  not  support  a  com-^ 
mission. 

(10)  Although  this  statute  is  written  in  the  statute  book  under 
the  year  secundo  (vulgo  primo)  Jac.  1.  c.  15.  it  must  be  pleaded  as 
of  the  first  year.     Bryaut  v.  Withers,  9  Maule  and  Selwyn>  123. 
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8.  "  Or  depart  from.his  dwelling-house ;" 

9.  "  Or  cause  to  be  made  any  fraudulent  grant  or  convey- 
"  ance  of  his  lands,  tenements,  goods,  or  chattels ;"   * 

"  To  the  intent,  or  (11)  whereby  his  creditors  may  be  de- 
"  feated  or  delayed,  for  the  recovery  of  their  just  and  true 
"  debts;"  (12) 

10.  By  Stat.  21  Jac,  1.  c.  19.  s.  2.  "  Any  person  using  the 
"  trade  of  merchandize,  &c.  who  shall,  either  by  himself  or 
" '  others,  by  his  procurement,  obtain  any  protection  other  than 
**  such  person  as  shall  be  lawfully  protected  by  privilege  of 
**  parliament; 

11.  Or  exhibit  any  petition  or  bill  against  his  creditors, 
**'  to  compel  them  to  accept  less  than  their  just  debts,  or  to 
"  procure  time ;" 

12.  **  Or  being  arrested  for  debt,  shall,  after  his  arrest,  lie 
**  in  prison  two  months  or  more,  upon  that  or  any  other  arrest 
**  or  detention  in  pVison  for  debt;" 

13.  "  Or  being  arrested  for  the  suip  of  100/.  or  more  of  just 
"  debt,  shall,  after  such  arrest,  escape  out  of  prison ;" 

*'  Shall  be  adjudged  a  bankrupt ;  and  in  the  case  of  arrest 
"  or  lying  in  prison,  from  the  time  of  the  first  arrest." 

14.  By  Stat.  5  G.  2.  c.  30.  s.  24.  "  If  any  bankrupt, 
**  after  issuing  of  any  commission  against  him,  pay  to  the 
"  person  who  sued  out  the  same,  or  otherwise  give  or  deli- 
"  ver  to  such  person  goods,  or  other  satisfaction  or  security, 
"  for  his  debt,  whereby  such  person  shall  privately  have 
"  and  receive  more  in  the  pound  in  respect  ot  his  debt  than 
"  the  other  creditors,  such  payment  or  money,  delivery  of 


(11)  In  Fowler  v.  Padget,  7  T.  R.  50y.  it  was  hold^n  that  the 
word  *' or"  in  this  part  of  the  statute  meant  **and.**  But  in 
Robertson  v.  Liddell,  B.  It  £.  48  G.  3.  9  East,  48?.  this  cou- 
stniction  was  over-ruled,  and  it  was  decided  that  the  words  '*  or 
whereby"  did  not  carry  the  sense  any  further  than  •*  to  the  intent;** 
and  that  they  were  equivalent  to  the  words  "  or  that  thereby  ;"  and 
this  construction  of  the  statute  was  most  consistent  with  the  cor- 
responding clause  in  the  1 3  £liz.  c.  7.  and  the  general  scope  of 
the  bankrupt  laws;  and  consequently  if  auy  of  the  before  specified 
acts  were  done  with  an  intention  to  delay  creditors,  the  party  must 
be  adjudged  a  bankioipty  although  no  actual  delay  were  proved. 

(1^)  The  conclusion  of  the  corresponding  section  in  the  statute 
of  Elizabeth  is,  to  the  intent  or  purpose  to  defraud  or  hinder  any 
creditor  of  his  just  debt  or  duttf. 
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"  goods,  or  givino-  greater  or  other  security  or  satisfaction^ 
"  shall  be  deemed  to  be  aii  act  of  bankruptcy,  whereby,  on 
"  good  proof  thereof,  such  commission  shall  and  may  be 
"  superseded." 

Doubts  having  arisen,  whether  a  commission  could  be  sued 
out  against  traders  entitled  to  privilege  of  parliament,  during 
the  continuance  of  such  privilege,  and  such  persons  not  being 
compellable  to  become  bankrupts,  by  reason  of  the  freedom 
of  their  persons  from  arrests  upon  civil  process,  it  was  enacted, 
ty  Stat.  4  G.  3.  c.  33.  "  that  the  creditors  to  a  certain  value, 
viz.  one  creditor,  or  two,  being  partners,  to  the  amount  of 
100/.  two  creditor  to  the  amount  of  150/.,  and  three  to 
the  amount  of  300/.  of  any  trader  within  the  description 
of  the  bankrupt  laws,  having  privilege  of  parliament,  may 
(upon  affidavit  of  the  debt,  and  trading  of  the  debtor,  filed 
"  of  record  in  any  of  the  courts,  at  Westminster)  sue  out  a 
summons,  or  original  bill  and  summons,  against  such 
trader,  and  serve  him  with  a  copy ;  and  if  he  shall  not, 
within  two  months  after  personal  service,  pay,  secure,  or 
compound  the  debt,  or  enter  into  a  bond  in  such  sum,  xmd 
with  two  such  sureties  as  the  court  shall  approve  of,  to  pay 
^*  such  sum,  as  shall  be  recovered  in  such  action,  with  costs, 
"  he  shall  be  adjudged  a  bankrupt  from  the  time  of  the  ser- 
"  vice  of  such  summons." 

This  provision  of  the  legislature  was  salutary,  but  having 
on  some  occasions,  where  bonds  have  been  given  in  pur- 
suance thereof,  been  rendered  nugatory  by  the  difficulty, 
and  sometimes  by  the  impossibility,  of  enforcing  the  enter- 
ing appearances  in  the  actions,  for  the  payment  of  the  sums 
to  be  recovered,  in  which  such  bonds  had  been  given,  it 
was  enacted  by  stat  45  G.  3.  c.  124.  s.  1.  that,  "  when  any 
summons,  or  original  bill  and  summons,  shall  be  sued 
out  against  any  person,  deemed  a  merchant,  banker,  bro- 
ker, factor,  scrivener,  or  trader,  within  the  description  of 
the  acts  relating  to  bankrupts,  having  privilege  of  par- 
liamenty  and  such  affidavit  of  the  debt  duly  made  ,and 
filed,  as  in  the  act  of  the  4th  G.  3.  c.  33.  mentioned,  and 
such  merchant,  &c.  shall  enter  into  such  bonds  as  in  the 
"  said  act  mentioned,  to  pay  such  sum  as  shall  be  recovered 
in  such  action^  together  with  such  costs  as  shall  be 
given  in  the  same ;  eveiy  such  merchant,  &c.  shall  also, 
"  within  two  months  after  personal  service  of  such  sum- 
mons, cause  an  appearance  to  be  entered  to  such  action 
in  the  proper  court  in  which  the  same  shall*  have  been 
**  brought,  and  on  default  thereof  he  shall  be  adjudged 
f*  bankrupt  from  the  time  of  the  service  of  such  summons ; 
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and  any  creditor  may  sue  out  a  commission  against  any 
such  person,  and  proceed  therein  in  like  manner  as  against 
other  bankrupts.  And  by  the  third  section,  after  re- 
citing, that  the  proceeding  by  distringas  was  extremely 
dilatory  and  expensive,  it  is  enacted,  that  "  whfen  any  sum- 
mons, or  original  bill  and  summons,  shall  be  sued  out 
against  any  person  having  privilege  of  parliament,  and  no 
"  such  affidavit  shall  be  made  and  filed  as  in  the  said  act  of 
"  the  4th  6,  3,  c.  33.  and  hereinbefore  is  mentioned,  if  the 
**  defendant  shall  not  appear  at  the  return  df  the  summons, 
or  within  twenty-eight  days  after  such  return,  in  every  such 
case  it  shall  be  lawnil  for  the  plaintiff,  upon  affidavit  being 
"  made  and  filed  in  the  proper  court  of  the  personal  service 
"  of  such  summons  (which  affidavit  shall  be  filed  gratis)  to 
enter  an  appearance  or  appearances  for  the  defendant,  and 
to  proceed  thereon  as  it  such  defendant  had  entered  hia 
"  appearance." 

The  remaining  sections  of  this  statute  provide  for  com- 
pelling an  appearance  in  courts  of  equity,  under  similar  cir- 
ciimstances. 


1.  •*  Departing  the  Realm'^ 

iSiNCE  the  decision  in  Robertson  v.  Liddell^,  in  which  the 
construction  laid  down  in  Fowler  v.  Padget,  7  T.  R.  509. 
was  over-ruled,  merely  departing  the  realm,  although  it  is 
not  proved  that  any  creditor  was  thereby  defeated  or  delayed 
in  the  recovery  of  his  debt,  if  such  departure  was  with  an 
intention  so  to  defeat  or  delay  them,  will  constitute  an  act  of 
bankruptcy  (13). 

q  9  Ea^t,  487.    See  also  i  Taunt.  376. 


(13)  In  the  case  of  Woodier*,  a  mercer  on  Lucigate  Hill,  against 
whom  his  going  beyond  sea  being  given  in  evidence,  it  was  iiv- 
srsted,  that  shewing  quo  animo  he  went  abroad,  (viz.  on  account 
of  having  killed  his  wife)  this  could  not  be  construed  an  act  of 
bankruptcy ;  but  it  appearing  that  his  creditors  were  thereby  in 
fact  prevented  from  recovering  their  debts,  HeeveSj  C.  •/.  held,  that 
this  was  an  act  of  bankruptcy  ;  but  if  this  fact  had  not  appeared, 
it  would  have  been  otherwise. 

So  in  Raikes  and  others  assignees  of  Hervey  v.  Poreau  f,  which 
was  an  action  for  money  had  and  received,  it  appeared  that  Hervey 

^  Woodler's  case.  Bull.  N.  P.  Sg.  t  Raik^  t-  Poreau,  Co.  B.  L.  5th  edit.  p.  73r, 
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B.  and  C.  having  been  partners  in  trade '  in  London,  un- 
der the  firm  of  B.  and  C,  upon  a  dissolution  of  this  partner- 
ship agreed  that  C.  should,  from  that  time,  carry  on  trade 
in  London  on  his  sole  account,  and  that  B.  should  establish 
and  conduct  a  house  of  trade  in  Dublin,  under  the  firm  of 
B.  and  C,  in  the  profits  of  which  C.  should  equally  partici- 
pate; that  all  goods  ordered  by  B.  to  be  purchased  by  C.  in 
England,  and  sent  by  him  for  the  use  of  B.  and  C,  to  be  sold 
in  Dublin,  should  be  charged  by  C.  to  the  firm  at  prime  cost 
only.  It  did  not  appear  that  the  creditors  in  general  were 
apprized  of  this  alteration.  B.  having  come  over  to  London 
for  the  purpose  of  making  some  arrangements  with  his  cre- 
ditors, was  informed,  a  few  days  before  the  time  which  he 
had  fixed  for  a  meeting  with  them,  that  J,  S.  was  about  to 
an*est  him  on  the  following  day.    J.  S.  had  furnished  to  the 

r  Williams  v.  Nunn,  l  Tannt.  270. 


had  left  England  with  a  young  woman,  who  had  refused  to  live 
with  him  as  a  mistress,  unless  he  took  her  abroad.  The  defendant, 
a  relation  of  the  young  woman  and  a  cieditor  of  Hervey,  followed 
him  to  Holland,  and  there  obtained  from  him  a  bill,  for  the  amount 
of  which  this  action  was  brought.  Bullevy  «/•  said,  that  if  it  were 
necessary  to  say,  whether  the  bankrupt  left  the  kingdom  with  an 
intention  to  delay  his  creditors,  he  thought  no  great  doubt  could  be 
entertained ;  but  that  point  it  was  unnecessary  to  decide,  for  it  had 
been  settled  in  Woodier^s  case,  that  if  a  man  went  abroad,  though 
not  with  the  intention  to  delay  his  creditors,  and  in  fact  they  were 
delayed,  it  was  an  act  of  bankruptey;  and  he  added,  that  he  did 
not  know  that  Woodier's  case  had  ever  been  over-ruled.  In  a  sub- 
sequent case  of  Vernon  v.  Hankey  *,  London  Sittings  after  T.  27 
Geo.  3.  Buller^ «/.  expressed  the  same  opinion,  observing  that  the 
point  had  not  been  before  the  court  since  Woodier*s  case,  but  that 
case  had  always  been  considered  and  acted  upon  as  good  law. 

Th^se  decisions  at  Nisi  Prius  clearly  establish  a  different  rule  of 
construction  from  that  laid  down  in  the  text  of  this  work,  and 
that  the  mere  fac't  of  departing  the  realm,  if  a  creditor  is  thereby 
actually  delayed,  is  sufficient  to  constitute  an  act  of  bankruptcy, 
although  the  debtor  had  not  any  such  intention;  but,  as  was  truly 
observed  by  Lawrence,  J.  in  Fowler  v,  Padget,  7  T*  R»  5l0. 
*'  These  Oases  might  have  received  the  same  determination,  though 
on  a  different  ground;  for  though  it  was  not  the  immediate  object 
of  the  parlies  to  delay  their  creditors  by  going  abroad,  yet  as  that 
must  be  the  necessary  consequence  of  such  an  act,  it  would  be 
evidence  of  their  intending  to  delay  or  defeat  their  creditors.*'  See 
further  Ramsbottomv.  Lewis,  1  Campb.  279* 

•  Vernon  t.  Hrakey,  Co.  B,  L«  stli  edit.  p.  98. 
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order  of  C,  goods,  which  had  been  sent  to  B.  and'C.  for  sale, 
J.  S.  knowing,  when  he  accepted  the  order,  that  they  were 
destined  for  B.  and  C,  and  having  credited  them  in  his 
books.  C»  Sent  the  goods  to  B,  and  C,  without  charging  any 
profit  on  them.  B.  in  consequence  of  the  intimation,  imme- 
diately returned  to  Dublin,  to  avoid  being  arrested.  Dur- 
ing the  whole  of  his  residence  in  Dublin,  he  had  continued 
to  keep  his  former  house  in  London;  his  name  was  on  the 
door,  and  his  wife  and  family  had  continually  resided  in  it. 
The  court  adjudged  that  there  was  a  debt  due  from  B.  to 
J.  S. ;  because  the  goods  were  furnished  on  the  joint  account, 
and  that  B.  had  committed  an  act  of  bankruptcy  by  depart- 
ing the  realm  with  an  intent  to  delay  a  creditor. 


2.  •*  Beginning  to  keep  House.** 

The  observation  which  has  been  made  on  the  act  of/le- 
Jyarting  the  realm  may  be  repeated  here,  viz.  that  the  be- 
ginning to  keep  house  with  intent  to  delay  creditors,  will 
constitute  an  a<^t  of  bankruptcy,  although  it  is  not  proved 
that  a  creditor  was  in  fact  delayed^  The  intention  to  delay 
creditors  must  be  found,  in  order  to  complete  the  act  of 
bankruptcy,  but  the  time  during  which  the  debtor'  has  kept 
house  is  immaterial,  whether  it  be  an  hour  or  a  day*. 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor,  who 
calls  for  money  (14). 

In  Dickinson  v.  Foord,  Barnes  160.  it  was  holden,  that 

fe  Agteed  in  Hey  lor.  t.  Hal  i,  Falaier,385. 


(14)  '*  A  denial  by  order  of  a  trader  to  a  creditor  ifi  not  of  itself 
An  act  of  bankruptcy,  but  only  evidence  of  it,  and  therefore  to  be 
explained.  If  a  man  is  sick,  or  if  a  man  lives  three  days  in  busi* 
ness,  and  the  rest  of  the  week  in  the  country,  this  explains  a  denial 
at  any  other  house  or  lodging  at  any  other  part  of  the  town,  saying, 
**  Go  to  the  shop.'*  On  the  other  hand,  it  is  not  necessary,  in  order 
to  constitute  a  denial  an  act  of  bankruptcy,  that  the  bankrupt 
should  have  given  brders  to  deny  any  particular  person  by  name : 
if  he  gives  orders  to  be  denied  to  every  body^  it  inchides  creditors^ 
and  is  a  keeping  the  house  within  the  meaning  of  the  statute.** 
Per  Lord  Mansfield,  C.  J.  in  Round  v.  Hope  and  Byde,  Co.  B.  L* 
5th  edit,  p^  94.  **  Although  an  authorized  denial  to  a  creditor,  re* 
quiring  to  see  his  debtor*  is  the  most  usual  and  familiar  evidence 
Qf  beginning  to  keep  house  within  the  meaning  of  the  statute,  it  is 
not  the  only  evidence  by  which  this  may  be  proved.     If  a  trader 
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keeping  house  with  intent  to  delay  credilora,  without  aa 
actual  denial,  was  sufficient;  but  in  Garret  v.  Moule,  5  T, 
R.  575.  a  different  rule  was  laid  down,  viz.  that  there  must 
be  an  actual  denial  to  a  creditor,  with  intent  (15)  to  delay 
him;  and  Lord  Kenyon,  C.  J.  said,  that  on  trials  in  cases  of 


has  no  servant,  the  act  cannot  be  evinced  through  such  a  medium. 
In  that  case,  if  he  shuts  himself  up  in  his  house,  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank- 
ruptcy  is  established,  by  proof  of  his  having  done  so.  And,  gene- 
rally, if  a  trader  secludes  himself  in  his  house  to  avoid  the  fair 
importunity  of  his  creditors,  who  are  thus  deprived  of  the  means  of 
communicating  with  him,  he  begins  to  keep  house  within  the  mean- 
ing of  the  legislature,  and  commits  an  act  of  bankruptcy,'*  Per 
Lord  Ellenborough,  C.  J.  in  Dudley  v.  Vaughan,  1  Camp.  N.  P.  C. 
972.    See  Payly  v.  Schofield,  I  Maule  &  Selwyn,  338^ 

(15)  **  The  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;   therefore  being  denied  when  sick  in  bed,  or  engaged 
in  company,  will  not  be  an  act  of  bankruptcy ;  and  Lee,  C.  J.  in 
Field  v.  Bellamy,  H.  15  G.  2.  was  of  this  opinion,  where  the  de- 
uial  was  by  agreement  in  order  to  take  out  a  commission.     But  in 
Bramley  V.  Mundee,  London  Sittings,  2d  June,   1756,  Foster,  J. 
held  it  sufficient  proof  of  an  act  of  bankruptcy :  the  fact  proved 
was,  that  the  party  (in  consequence  of  an  agreement  made  at  a 
meeting  of  the  creditors  two  hours  before,  at  which  he  and  the 
plaintiff  were)  was  denied  to  the  plaintiff's  clerk,  who  was  sent  to 
demand  money :  tamen  qucere^  for  how  can  such  a  denial  be.  said  to 
be  with  intent  to  delay  the  creditor?  Probably  thCf  defendant  him- 
self, in  this  case,  had  concerted  or  been  privy  to  the  committing 
the  act  of  bankruptcy:  and  under  such  circumstances- a  denial  by 
agreement  has  in  many  cases  been  holden  to  be  sufficient  prAf  of 
ari  act  of  bankruptcy.     For  where  a  person  has  been  assisting  in 
procuring  such  act  of  bankruptcy  to  be  committed,  it  does  not  after- 
wards lie  in  his  mouth,   nor  shall  he  be  permitted  to  say,  it  was 
fraudulent  or  ineffectual.     But  such  act  of  bankruptcy  will  be  of 
no  avail  against  persons  who  were  not  privy  to  it,"     BuUefs  Nisi 
Prim,  39,  40.     See  also  Cawley  v.  Hopkins,  Co.  B.  L.  "  I  doubt 
how  far  an  act  of  bankruptcy  committed  by  consent  and  agreement 
is  valid,  with  respect  to  a  third  person  not  privy  to  such  agreement. 
Certainly  the  bankrupt  himself^  and  all  tliose  who  come  in  under 
the  commission   are  concluded  to  say-any  thing  against  it.   But  the 
relation  of  a  commission  of  bankrupt  to  the  time  of  committing  the 
act,  though  useful  to  prevent  frauds,   is  sufficiently  hard  already 
upon  private  persons;  and  ought  not  to  he  extended  farther.     An 
act  of  bankruptcy  in  the  eye  of  the  law  is  considered  as  a  crime; 
but  where  is  the  crime  of  denying  oneself  to  another  by  previous 
cojisent  and  agreement?"    Per  Lord  Mansfield,  C.  J,  in  Hooper  ?• 
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this  kind,  the  question  had  always  been  asked,  whether  or 
not  the  debtor  was  denied  to  the  creditor.  So  in  Hawkes 
V.  Saunders,  Co.  B.  L.  6th  edit  p.  79.  it  was  holden,  that  an 
order  to  be  denied,  without  an  actual  denial,  was  not  suf- 
ficient (10).  But  if  the  trader  gives  a  general  order  to  be 
denied  and  is  denied  to  a  creditor,  it  is  sufficient^  although 
the  object  of  the  trader  was  to  be  denied  to  another  creditor, 
and  not  to  the  person  who  called. 

The  denial  must  be  to  a  creditor  who  has  a  debt  due  to 
demand";  a  denial  to  the  holder  of  a  security  payable  at  a 
future  day  will  not  be  sufficient,  although  the  security  be 
such  as  may  by  statute  7  Geo.  1.  c.  31.  §  1,  2.  be  proved  un- 
der the  commission. 

*  But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the 
day  on  which  it  becomes  due,  is  sufficient 

A.  being  in  bad  circumstances'  on  the  evening  of  the  7th 
of  January,  expressed  his  fears  to  his  clerk  that  he  should 
not  be  able  to  pay  a  bill  which  would  become  payable  the 
next  day,  and  desired  him  to  come  earlier  than  usual  the 
next  morning,  and  be  in  the  way,  and  in  case  the  holder  of 
that  bill  should  inquire  for  him  to  deny  him.  The  holder 
of  the  bill  called  thfe  next  morning  before  nine  o'clock,  and 
presented  the  bill  for  payment,  when  the  clerk  said,  that  his 
master  was  not  at  home.  In  the  course  of  the  day,  A.  ap- 
peared in  public,  and  before  five  o'clock  in  the  evening  paid 
the  bill.  The  judge  directed  the  jury  to  find  for  the  plain^ 
tiflF,  conceiving  that  the  act  of  bankruptcy  was  complete  by 

'^ 

t  Mucklow  ▼.  May,  i  Tannt.  479.  x  Colkett  v.  Freeman,  3  T.  R.  59. 

H  Ex  parte  Levi,  7  Viu.  Abr.  61.  pi.  U. 


Smith,  1  Bl.  R.  442.     In  Bamford  v.  Baron,  2  T.  R.  595.  n.  this 
opinion  of  Lord  Mansfield  was  recognized  by  the  court. 

In  a  case  wliere  it  appeared  that  the  creditor,  to  whom  tlie  de- 
nial was  supposed  to*  have  been  given  by  the  plaintiff's  clerk,  had 
only  demanded  payment  of  a  debt,  but  had  not  asked  to  see  the 
plaintiff  personally,  and  that  the  clerk,  supposed  to  give  the  de- 
nial, had  no  specific  directions  for  giving  it,  it  was  holden  that  such 
denial  did  not  amount  to  an  act  of  bankruptcy.  Dudley  v.  Vaughan, 
iCamp.  N.  P.  C.  271. 

(16)  S.  P.  Per  Lee,  C.  J.  in  Jnckman  v.  Nightingale,  Bull.  N. 
P.  40.  and  tliat  therefore  it  was  necessary  to  prove  that  the  prrson 
denied  was  a  creditor.  Lord  Camden,  C.  J.  held,  that  being  de- 
nied to  one  w)io  c«ime  on  behalf  of  a  creditor  was  not  sufiicient. 
Green's  ICL.  39- 
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the  denial  of  a  creditor  with  intent  to  delay  him.  Several 
of  the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  a  bill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pay  it  in.  However,  upon  the 
judge's  repeating  to-  them  his  opinion,  the  jury  found  foi* 
the  plaintiff.  A  motion  was  made  for  a  ne.w  triad  on  the 
ground  suggested  by  the  juiy,  and  a  question  was  raised, 
whether  the  bill-holder  could  be  considered  as  a  creditor  un- 
til after  the  expiration  of  the  time  which,  by  the  custom, 
the  payer  had  to  discharge  it  in ;  and  it  was  contended  also, 
that  the  creditor  in  this  case,  supposing  him  to  be  one  then, 
could  not  be  said  to  have  been  delayed,  as  he  had  been  punc- 
tually paid  in  due  time,  and  could  not  have  protested  the 
bill  till  after  five  o'clock.  But  the  court  approving  the  direc-* 
tion  of  the  judge,  refused  to  grant  a  rule. 

3.  "  Or  otherwise  absenting  himself. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  him- 
self from  his  usual  abode  ^  with  design  to  defraud  or  delay  his 
creditors,  he  shall  be  adjudged  a  bankrupt  (17). 

A  trader  having;  a  counting  house*  (the only  place  in  which 
he  carried  on  business)  in  town,  and  a  dwelling  house  in  the 
country,  departed  from  his  Counting  house,  to  which  he 
never  afterwards  returned,  taking  his  books  ^  with  him,  and 

y  Con.  Dig.  Bankrupt  (C.  i .)  z  Judine  ▼.  Da  Cossem,  i  Boi.  &  Pal. 

N.R.  934. 


(17)  On  the  28th  of  November,  Hall  rode  out  of  town  and  re-* 
turned  in  the  evening,  before  which  a  baiHff  had  been  at  his  shop 
to  arrest  him  * :  the  next  morning  he  sent  for  the  bailiff,  and  told 
him  he  went  out  in  order  to  get  tne  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new  writ  he 
would  give  bail,  which  was  done  accordingly,  and  this  was  holden 
to  be  an  act  of  bankruptcy  within  the  statute  I  Jac.  K  c.  15.  §2. 

A.  being  greatly  indebted,  gave  orders  that  he  should  not  be 
denied  when  his  creditors  called;  several  creditors  called  and  A. 
saw  them,  and  upon  their  asking  for  money  he  pretended  to  go 
out  to  ^et  it,  and  left  his  house  under  that  pretence,  but  did  not 
return  m  the  course  of  the  evening.  It  was  proved  tliat  during  his 
absence  he  went  either  to  the  billiard  table  or  a  tavern.  Lord 
Kenyon,  C.  J.  was  of  opinion ^that  these  were  acts  of  bankruptcy^ 
a<«  RDsenting  himself  for  the  purpose  of  delaying  his  creditors^ 
Bigg  V.  Spooner,  2  Esp.  N.  P.  C.  651. 

*  MaylUi  aad  aiiotber  v.  Eyloe,  London  SitlingB)  Coram  Raymond,  C.  it 
Str.  eo9k 
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slept  at  his  dwelling  house  a  few  nights,  aflber  which  he 
finally  quitted  that  also:  it  was  holden  that  the  trader,  having 
departed  from  his  counting  house  without  any  intention  of 
returning,  began  to  absent  himself  from  the  time  of  such  de- 
parture, within  the  meaning  of  this  clause,  and  thereby  com- 
mitted an  act  of  bankruptcy  at  that  time. 

If  a  trader  leave  his  house  in  order  to  avoid  his  creditors*, 
it  will  be  an  act  of  bankruptcy,  although  no  creditor  was 
thereby  delayed. 

Where  a  trader  went  to  his  neighbour  and  told  him  that  he 
expected  to  be  arrested,  and  while  he  remained  there  was  in- 
formed that  a  sherifTs  officer  was  going  towards  his  house, 
upon  which  he  concealed  himself  in  the  back  room,  and  de- 
sired his  neighbour  to  watch,  and  when  told  that  the  officer 
had  gone  past  his  house  and  had  left  the  street,  immediately 
returned  home;  held  that  this  was  an  act  of  bankruptcy 
within  the  foregoing  words,  although  it  appeared  that  not 
only  no  creditor  was  delayed,  but  that  none  could  possibly  be 
delayed^ 

A  trader  left  at  his  house  a  message  for  a  creditor,  who 
had  in  his  absence  called  for  a  debt,  that  he  could  spare  no 
money,  and  would  not  pay  him  that  day,  and  woulci  go  out 
of  the  way  to  delay  till  dinner  time.  It  was  holden,  that  it  was 
for  the  jury  to  consider  whether  he  absented  himself  to  delay 
a  creditor:  and  this  evidence  waiTanted  their  conclusion  that 
he  did  not*.  So,  where  he  absented  himself  from  his  house, 
where  his  creditors  were,  to  avoid  irritation  and  harsh  lan- 
guage'*. 

See  Bateman  v.  Bailey,  post.  Sect.  IX.  Evidence  and  Wit- 
nesses. 

4, 5.  Not  any  case  of  importance  on  these  two  members  of 
this  section  in  the  Statute. 


6.  "  Or  yield  himself  to  prison*^ 

B.  was  arrested  for  28/.*,  and  though  he  had  money  suf* 
ficient  to  pay  the  dd3t,  yet  chose  rather  to  go  to  prison,  in 
order,  as  he  declared,  to  force  his  creditors  to  come  to  a  com- 
position. Lord  Talbot,  C.  held  this  an  act  of  bankruptcy, 
but  observed,  that  if  there  had  not  been  an  intention  to  delay 

a  Hammoud  v.  Hincks,  5  Esp.  N.  P.  c  Vincent  Vi  Prater,  4  Taunt. 603. 

C.  139.  recognized  in  Robertson  v.  d  lb. 

LiddeIl,B.R.E.48G.3.  9£tt8t,4S7.  e  Ex  parte  Barton,  7  Vln.  Abr.  Tit 

b  Chenowath  t.  Hay,  1  M.  &  S.  67Q.  Cred,  and  Bank.  61.  69.  pi.  15. 
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creditors,  yielding  himself  to  prison  would  not  constitute  an 
act  of  bankruptcy. 

7.  "  Or  willingly  or  fraudulently  procure  himself  to  he  ar^ 
rested^  of  his  goods,  money,  or  chattels  to  be  attached  or  ^e- 
questered" 

It  was  said  by  Lord  Mansfield,  C.  J.  in  Clavey  v.  Hayley^ 
Cowp.  428.  that  the  word  "  attachment,*'  being  coupled 
with  "  arrests  and  sequestrations,"  (18)  shewed  that  the 
legislature  meant  that  sort  of  attachment  by  which  suits  are 
commenced,  and  that  they  plainly  had  in  view  the  customs  of 
London,  and  other  towns,  where  that  species  of  process  is 
made  use  of.  Hence  where  a  person  executes  a  bond  and 
warrant  of  attorney  to  confess  judgment,  either  for  a  bona  fide 
debt^  or  for  a  larger  sum  than  is  really  due',  and  judgment 
is  entered  up  accordingly,  and  the  debtor's  goods  taken  in 
execution,  such  execution  is  not  an  "  attachment,"  and  con- 
sequently is  not  an  act  of  bankruptcy,  within  the  meaning  of 
this  clause. 


8.  "  Or  depart  from  his  dwelling  house. 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor,  by  departing  from  his 
dwelling  house,  is  sufficient*' (19).     But  if  the  departure  be 

f  Harmnn  v.  Spottiswood,  Co.  B.  L.  487.  in  which  Barnard  v.  VanghaD, 

5th  edit.  p.  100.  8  T.  R.  149.  and  Fowler  t.  Padget, 

f(  Clayey  ▼.  Hayley,  Cowp.  437.  7  T.  R.  509.  as  to  cou8truin|r  the 

b  Hammond  y.  Hincks,  5  Esp.  N.  P.  word  **or^in  thii  statute  *' and,'* 

C  139.  RobirtaoDT.  Liddell,  9  EaFt,  were  overraled. 


(18)  A  sequefitration  in  London  is  a  method  of  proceeding  in  an 
action  of  debt,  where  the  party  cannot  be  found;  in  which  case, 
upon  the  action  being  entered,  the  officer  goen  to  the  warehouse 
of  the  defendant  where  the  goods  are,  and  tixes  a  padlock  on  the 
door,  and  if  the  defendant  does  not  put  in  bail  in  time,  judgment 
is  given  against  him,  and  his  goods  are  sold  in  satisfaction. 

(19)  *'  If  a  trader  leave  his  house,  circumstances  may  shew  that 
it  was  not  for  the  purpose  of  absconding."  Per  Lord  Mansfield, 
C.  J.  in  Worseley  v.  Demattos,  1  Burr.  467.  In  Lingood  v. 
Bade,  I  Atk.  19().  Willes,  C.  J.  was  of  opinion,  that  a  person'n 
absconding  to  avoid  an  attachment  upon  an  award  for  the  non- 
delivery of  goods  pursuant  to  the  awards  was  not  an  act  of  bank* 
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not  accompanied  with  such  intent,  it  is  not  an  act  of  bank- 
ruptcy. Whetlier  the  departing  from  the  dwelling  house  be 
accompanied  with  an  intent  to  delay  a  creditor  is  a  question  of 
fact  for  the  jury  to  decide  upon  all  the  circumstances*. 

0.  "  Or  cause  to  be  made  any  fraudulent  grant  of  conveyance 
of  his  lands^  tenements,  goods,  or  chattels. 


If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to 
pay  even  a  just  and  boua  fide  creditor,  or  one  who  by  pos- 
sibility may  become  a  creditor  (viz.  a  surety^)  assigns  by 
deed  all*,  or  even  a  part  (20)  of  his  effects  to  such  creditor, 
the  deed  is  fraudulent,  and  consequently  an  act  of  bank- 
ruptcy within  the  meaning  of  this  clause®.  And  the  same 
rule  holds  if  the  assignment  be  to  some  creditors,  but  in  total 
exclusion  of  others.  If  all  the  creditors  do  not  concur,  the 
deed  is  fraudulent  and  an  act  of  bankruptcy". 

Hence  where  a  conveyance  by  deed  was  made  by  A.  a 
trader**,  of  all  his  etfects,  as  a  security  to  B.,  who  had  agreed 
to  become  A.'s  banker,  and  to  answer  his  drafts,  for  the 

i   Atilridge  v.  Ireland,  B.  R.  £.  24  G.  3.  1    Worseley  ▼.  Dcmatto»,  1  Burr.  467. 

cit«d  in  Williams  v.  Nunn,  1  Taunt.  Wilson  v.  Day,  3  Burr.  837. 

S73.     See   Hoiroyd   y.   Whitehead,  m  Ex   parte    Foord,    cited    liy    Lord 

a  Camp.  N.P.  C.  530.  where  this  Mansfield,  in  1  Burr.  477.  Kettle  ▼. 

question   was  left   to   the  jury   by  Hammond,  Middlesex  Sittings  after 

Giblis,  C.  J.  H.  7  Geo.  3.  Bull  N.  P.  40. 

k  Hansels  v.  Simpson,  Doug.  88.  n.  o  Eckhardt  v.  Wilson,  e  T.  R.  i40. 

o  Worseley  v.  Dcmattos,  1  Burr.  467. 


ruptcy;  because  it  was  not  within  the  words  of  the  statute, 
which  makes  it  an  act  of  bankruptcy  in  a  person  to  depart  from 
his  dwelling  house  in  order  to  avoid  the  payment  of  a  just  debt 
only,  and  not  the  delivery  of  goods  [pursuant  to  an  awardj,  for  that 
is  a  duty  only.  Lord  Hardwicke,  Chr.  declared  that  he  thought  the 
distinction  taken  by  Wiiles,  between  absconding  to  avoid  a  debt 
and  absconding  to  avoid  a  duty,  a  sound  distinction,  and  well  war- 
ranted by  the  words  of  the  statute. 

(20)  It  may  be  proper  here  to  take  notice  of  the  case  of 
Hooper  v.  Smith,  I  Bl.  Rep.  442.  where  Lord  Mansfield,  C.  J, 
took  a  distinction  between  a  conveyance  executed  by  a  trader  of 
all  his  effects,  and  a  conveyance  of  part  of  his  effects,  and  relied 
on  the  cases  of  Cock  v.  Goodfellow,  10  Mod.  48*}.  and  Small  v. 
Oudley,  2  P.  Wms.  i-27»  as  establishing  t^>is  proposition,  vi2.  that 
a  trader  might  give  a  preference  to  one  creditor  by  aj^isigning  to 
him  a  part  only  of  iiis  goods  for  the  payment  of  part  of  his  debt. 
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purpose  of  enabling  him  to  cany  on  his  trade,  subject  to  a 
defeasance  on  his  paying  such  sums  as  B.  might  advance, 
with  a  covenant  that  on  failure  in  the  performance  of  the 
conditions,  B.  should  take  possession  of  the  effects;  the  con- 
veyance was  holden  to  be  fraudulent,  and  an  act  of  bank- 
ruptcy, although  the  transaction,  as  between  the  parties, 
was  fair  and  for  a  good  and  valuable  consideration:  1st,  on 
the  ground  of  A's  remaining  in  possession  (21)  after  the 


It  must  be  observed  however,  that  this  opinioD,  delivered  by  Lord 
Mansfield  at  Nisi  Prius,  can  hardly  be  considered  as  an  authority. 
First,  because  it  is  at  variance  with  the  sentiments  expressed  by 
his  lordship  on  the  same  point,  in  delivering  the  judgment  of  the 
court  in  Worseley  v.  Demattos,  I  Burr.  478,  The  words  of  which 
report  are  these,  **  It  has  been  argued,  that  after  a  resolution  tuken 
by  a  trader  to  commit  an  act  of  bankruptcy^  the  trader  so  resolving 
to  become  a  bankrupt,  might  lawfully  prefer  a  just  creditor,  by  con- 
veying part  of  his  effects  to  satisfy  that  creditor's  debt.  It  is 
not  necessary  to  determine  that  question  in  this  cause,  for  liere 
the  conveyance  is  of  a//,  and  therefore  1  will  only  say  that  no  such 
proposition  is  yet  established,  much  less  in  the  extent  whereto  it  has 
oeen  ureed."  From  the  language  of  this  report  then  it  mky  b«* 
collected  that  the  impression  on  Lord  Mansfield's  mind  at  that 
time  was,  that  the  same  point,  which  in  Hooper  v.  Smith  he  consi- 
dered as  settled,  was  not  then  established;  and  it  is  clear  that  the 
cases  of  Cock  v.  Goodfellow,  and  Small  v.  Oudley,  (which  are  the 
only  cases  mentioned  by  Lord  Mansfield  in  Hooper  v.  Smith,) 
were  fully  withiu  his  contemplation  when  he  delivered  the  opinion 
of  the  court  in  Worseley  v.  Demattos,  because  he  has  there  stated 
those  cases  at  great  length* 

2dly,  If  this  point  was  not  decided  in  Cock  v.  Goodfellow,  and 
Small  V.  Oudley,  it  can  hardly  be  considered  as  having  been  esta- 
blished in  Hooper  v.  Smith,  because,  independently  of  that  being 
a  nisi  privs  decision,  there  was  another  point  made  in  the  case,  viz. 
whether  there  was  not  a  concerted  act  of  bankruptcy ;  and  it  is 
not  quite  clear  from  the  report,  on  which  of  these  two  points  Lord 
Mansfield  ultimately  decided  the  case. 

3dly,  The  opinion  of  Lord  Mansfield  in  Hooper  v.  Smith  is 
contradicted  by  subsequent  decisions,  viz.  Devon  v.  Watts,  B* 
R.  Doug.  85.  and  Linton  v.  Bartlet,  C.  B.  3  Wils.  47.  of  which 
last  case,  though  Lord  Mansfield  said,  in  Rust  v.  Cooper,  Cow  p. 
632,  633.  that  it  went  further  than  any  former  case,  yet  he  adds, 
that  it  was  well  and  fully  considered.  See  also  Morgan  v.  Horse- 
man, 3  Taunt.  243.  where  the  doctrine  laid  down  in  Lmton  v.  Bart- 
let, and  Rust  v.  Cooper,  was  recognized  by  Sir  J.  Mansfield,  C.  J. 

(31)  The  circumstance  of  the  assignee  of  the  effects  nottaiking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex- 
plained.    Per  Lord  Mansfield,  C.  J.  1  Burr.  484. 
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execution  of  the  deed,  and  thereby  obtaining  a  false  credit » 
and  2ndly,  on  the  ground  of  an  undue  preference  having  been 
given  by  tlie  deed  to  B.  contrary  to  the  spirit  of  the  bank- 
rupt laws,  which  anxiously  provide  for  an  equal  distribution 
of  the  estate  of  the  bankrupt  among  all  his  creditors  (22). 

So,  where  a  trader,  being  in  distressed  circumstances',  ex-* 
ecuted  a  deed  of  assignment  of  all  his  estate  to  one  of  his 
creditors,  purporting  to  be  a  security  for  an  unliquidated 
sum,  without  delivering  any  kin<l  of  possession,  except  giv- 
ing a  letter  of  attorney  to  his  own  clerk  (who  had  before 
this  transaction  managed  his  affairs,)  to  collect  debts,  &c. 
the  as3ignment  was  holden  fraudulent  on  the  ground  of  un- 
due preference,  and  there  not  being  any  alteration  of  pos- 
session (23). 

A  trader  finding  his  circumstances  on  the  decline^,  exe- 
cuted at  midnight  a  bill  of  sale  of  all  his  goods  (with  the 
exception  of  a  few  articles  to  the  amount  of  about  100/.)  to 
some  favourite  creditors,  in  trust  to  pay  them  their  full 
debts,  leaving  other  debts  to  the  amount  ot  900/.  unprovided 
for,  and  absconded  the  next  morning;  the  deed  was  holden 
fraudulent,  for  the  interest  which  was  excepted  in  the  as- 
signment was  too  minute  to  make  a  difference. 

It  is  to  be  observed,  that  the  circumstance  of  the  trader 
being  at  the  time  of  the  conveyance  under  arrest  at  the  suit 
of  the  creditor,  to  whom  the  conveyance  is  made,  will  not 
vary  the  case'. 

In  a  case  where  a  trader  being  in  insolvent  circumstances', 
in  consideration  of  a  loan  of  120/.  without  interest,  assigned 
(me-third  part  of  all  his  effects  to  the  lender,  who  was  his 

*  • 

p  Wilson  T.  Day,  8  Burr.  8S7.  r  Newton  ▼.  Cbantler,  7  East,  138. 

q  Compton  v.  Bedford,  1  El.  R.  362.    s  Liiiton  ▼.  BarUet,  3  Wiis.  47. 

Lomlon  Sittings  after  H.  T.  1762. 

Lord  Mantidd,  C.J. 


(22)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particalar  creditor  necessarily  prevents  the  property  of  the  trader 
from  being  distributed  as  the  law  requires  in  cases  of  bankruptcy, 
that  is  itself  an  act  of  bankruptcy.  Per  Le  Blanc,  J»  in  Newton  v. 
Chantler,  7  East,  145. 

(23)  It  is  observable  that  in  this  and  in  the  preceding  case  the 
^eed  was  valid  as  between  the  parties,  which  circumstance  was  ad« 
verted  to  by  Lord  Mansfield  in  Wilson  v.  Day,  where  he  said, 
that  it  was  not  necessary,  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties;  it  was  sufficient,  if  it  was  a  fraud  on  the  creditors 
"lenerally. 


193  BANKRUPT. 

brother,  and  within  two  days  after  -tlie  execution  of  the 
deed,  the  trader  absconded ;  it  was  holden,  that  the  bill  ot* 
sale  was  fraudulent,  on  the  ground  of  its  being  made  in  con- 
templation of  bankruptcy,  and  its  being  partial  and  unjust  to 
other  creditors. 

So  where  a  trader,  in  insolvent  circumstances*,  having 
an  act  of  bankruptcy  in  contemplation,  and  being  threat- 
ened with  an  attachment  for  non-payment  of  money  under  a 
decree  of  the  Court  of  Chancery,  voluntarily  by  deed  as- 
signed a  lease,  part  of  his  estate,  to  three  of  his  creditors, 
(one  of  whom  had  lent  him  money,  and  the  other  had  in- 
dorsed notes  for  him,)  as  a  security  for  the  payment  of  these 
debt?,  and  then  in  trust  for  himself;  the  deed  was  holden  an 
act  of  bankruptcy,  1st,  As  a  fraud  upon  the  creditor  under 
the  decree,  who  might  have  claimed  the  benefit  of  the  lease, 
notwithstanding  the  assignment  was  for  a  valuable  consi- 
deration, on  the  authority  of  Twyne's  case;  and  2ndly,  As 
being  a  voluntary  preference  contrary  to  the  general  policy  of 
the  bankrupt  laws. 

Where  a  trader,  being  arrested  for  debt  by  one  creditor", 
executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appearance  at  the  return  of 
the  writ)  of  all  his  effects,  for  the  purpose  of  paying,  in  the 
first  instance,  the  debts  due  to  both  the  creditors,  and  after- 
wards the  overplus,  if  any,  to  himself;  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possession  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping 
house:  it  was  holden,  that  the  execution  of  the  bill  of  sale 
was  an  act  of  bankruptcy. 

A  trader,  being  urged  by  the  importunity  of  a  creditor,  ex- 
ecuted a  conveyance  of  lands  in  trust  to  sell,  and  to  pay  such 
creditor,  with  a  further  trust  to  pay  debts  to  certain  relatives, 
in  order  to  give  them  an  undue  preference  in  contemplation  of 
bankruptcy;  it  was  holden,  that  the  deed  so  executed  was  an 
act  of  bankruptcy*. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stances y,  and  being  under  arrest  in  execution  at  )the  suit  of 
a  creditor,  executed  a  bill  of  sale  of  all  bis  goods  to  the 
creditor,  for  the  purpose  of  paying  hia  debt,  with  a  reserv- 
ation of  the  surplus  to  himself;  it  was  holden  that  this  as- 

t  Dcron  v.  Watts,  Doug.  85.  report  was  questioned  in  Hassels  v. 

u  Butcher  v.  Easto,  Doug.  394.    See        Simpsou,  Doug.  9],  9s.  n. 

also  Law  ▼.  Skinner,  9  Bl.  R.  9§6.    x  Morgan  v.  Horseman,  3  Taunt.  841. 

wbicb  is  not  inserted,  because  tbe,    y  Newton  v.  Chancier,  B.  R.U-  46  G. 

3.  7  East,  138. 
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i^Ai^ht,  although  executed  under  the  compulsion  of  an  ar- 
rest was  fraudulent,  and  an  act  of  bankruptcy}  the  necessary 
consequence  of  the  deed  being  to  prevent  the  bankrupt  from 
carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  the  per- 
sons who  have  signed  the  fraudulent  deed*,  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudu- 
lent deed,  upon  the  petition  of  a  creditor  who  had  not 
concurred  in  such  deed,  but  who  was  chosen  assignee,  toge- 
ther with  other  creditors  who  had  concurred  and  were  privy 
to  the  fraud";  it  was  hotden,  that  it  was  not  any  objection 
to  an  action  brought  by  them  as  assignees  for  the  recovery 
of  part  of  the  bankrupt's  estate,  that  some  of  the  assignees 
had  concurred  in  the  ntiudulent  deed,  the  petitioning  credi- 
tor not  having  so  concurred. 

A.  having  contracted  with  a  canal  company  to  build 
works  on  the  canal^,  as  their  engineer,  purchased,  with 
money  advanced  by  the  company,  timber  and  other  articles 
tor  that  purpose,  which  were  deposited  on  the  premises  of 
the  company.  Being  considerably  indebted,  he  borrowed 
of  the  company  a  further  sum  of  money  to  pay  his  creditors 
the  full  amount  of  their  debts,  and  as  a  security  executed  a 
bill  of  sale  of  his  effects,  which  were  then  lying  on  the  pre- 
mises of  the  company,  and  delivered  them  by  the  delivery  of 
a  copper  halfpenny.  It  was  insisted,  that  the  bill  of  sale 
was  fraudulent,  because  the  possession  remained  to  all  ap- 
pearances the  same  after  as  before  the  conveyance,  and  the 
Dankrupt  continued  to  gain  a  false  credit  as  the  owner  of 
the  goods;  but  the  court  held,  that  possession  of  the  goods 
having  been  delivered  to  the  company  at  the  time  of  the 
execution  of  the  bill  of  sale,  as  far  us  possession  under  these 
circumstances  could  be  given^  the  deed  was  not  fraudulent 

A  surrender  of  a  copyhold  estate  to  a  creditor*^,  for  the 
purpose  of  giving  an  undue  preference,  is  not  an  act  of 
banKruptcy;  because  the  conveyance  necessary  to  consti- 
tute an  act  of  bankruptcy  must  be  such  as  would  defeat  or 
delay  creditors  at  law,  and  the  copyhold  not  being  liable 
either  to  a  Ji.  fa.  or  eleprit^  a  creditor  could  not  have  obtained 
possession  of  it,  if  it  had  not  been  surrendered. 

z  Bamford  v.  Baron,  9  T.  R.  594  n.  b  Manton  t.  Moore,  7  T.  R.  67. 

a  Tappenden  v.  Btir^fw,  4  Eusrs  R.  c  Ex  parte  Cockskott,  3  Bro.  Ch  G. 

9d«».  Jacksoa  t.  Irwiu,  9  Camp.  N.        SOi. 

I*.  C  49. 
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It  has  not  as  yet  been  decided  that,  where  the  conveyance 
by  the  trader  of  his  effects  is  not  by  deed,  such  conveyancQ 
though  fraudulent,  is  an  act  of  bankruptcy.  Indeed  it  has 
frequently  been  asserted  that  it  is  not;  by  Lord  Mansfield, 
C,  J.  and  Aston,  J.  in  Martin  v.  Pewtress,  4  Burr.  '2478, 
2480.  2482.  and  in  Rust  v.  Cooper,  Cowp.  633,  635.  But 
such  conveyance,  tliough  it  does  not  amount  to  an  act  of 
bankruptcy,  will  be  void  by  reason  of  the  fraud.  The  leading 
cases  on  the  subject  are,  Alderson  v.  Temple,  4  Burr.  2233. ; 
Martin  v.  Pewtress,  4  Burr.  2477  ;  Harman  v.  Fisher,  Cowp. 
117.;  and  Rust  V.  Cooper,  Cowp.  629.  See  also  Manton  v. 
Moore,  7  T.  R.  71.  wliere  Loid  Kenyon,  C.  J.  took  this  dis- 
tinction: A  conveyance  of  goods  without  deed  is  fraudu- 
lent, unless  possession  of  the  goods  be  given:  if  it  be  by 
deed,  it  is  fraudulent,  and  an  act  of  bankruptcy. 

B.  a  bookseller*,  in  September  1807,  applied  to  the  defen- 
dant, a  pawnbroker,  to  discount  three  bills  for  him,  which 
he  had  drawn  upon  C.  and  D.  The  defendant  gave  him  cash 
for  them,  but  soon  after  becoming  suspicious  of  B.'s  credit, 
he  asked  him,  whether  they  were  not  accommodation  bills s 
B.  answered  that  they  were.  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.  In  consequence 
of  this  application,  B.  at  difierent  times,  between  November 
and  February,  deposited  with  the  defendant  various  parcels 
of  books  to  the  value  of  about  300/.  for  the  purpose  of  bein^ 
sold  for  His  ber..?fit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  were  chiefly  brought  by  B. 
in  a  hackney-coach  in  the  evening^.  It  likewise  appeared 
that  he  had  compounded  with  his  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had  lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17th  of  that  month;  the  bills  then  re- 
maining in  the  defendant's  hands  unsatisfied.  It  was  con- 
tended on  the  part  of  the  plaintiffs,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  EUenborou^h.  "  How  is  this  a  case  of 
voluntary  preference?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due, 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
had  a  right  to  ask  for  farther  security.  The  defendant  had 
not  a  riglit  of  action  when  the  books  were  deposited  with 
him;  but  the  bills  constituted  a  good  petitioning  cieditor's 

d  Crosby  v.  Croucb,  9  Cainp.  N.  P.  C.  i66.  1 1  Eatt,  ^nG*^ 
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debt,  and  might  have  afforded  him  the  means  of  compulfiion^ 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank* 
ruptcy  are  void.  Precedent  acts  supposed  to  be  in  contem-> 
plation  of  bankruptcy  have  likewise  been  invalidated;  but 
this  is  an  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  far  and  far  enough,  and  I  ani 
not  disposed  to  give  them  any  extension.  If  the  debt  had 
been  due  here,  the  preference  certainly  would  not  have  been 
fraudulent  It  wants  voluntariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  oi  a  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest  A  de- 
mand of  farther  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the 
bankrupt  laws,  on  which  ground  alone  transactions  previous 
to  bankruptcy  can  be  set  aside."  Plaintiffs  nonsuited.  On 
a  motion  to  set  aside  the  nonsuit,  the  court  were  of  opinion 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void: 
that  in  order  to  constitute  such  voluntary  preference,  two 
things*  must  concur ;  1st.  that  the  delivery  should  be  volun- 
tary on  the  part  of  the  bankrupt;  and,  2ndly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  proposition  for  giving 
farther  security  came  from  the  creditor  and  not  from  the  bank- 
rupt Hartshorn  v.  Slodden,  2  Bos.  &  Pul.  582.  was  cited  as 
in  point 

A  creditor  obtains  a  preference  ijri  contemplation  of  an  in-* 
tended  deed  of  composition,  which  would  be  fraudulent 
against  th^  creditors  under  that  deed:  the  composition  going 
off,  the  creditor  may  hold  his  securities  against  a  commission 
of  bankrupt  subsequently  issued,  and  not  contemplated  at  the 
time  of  the  preference*. 

Having  stated  the  decisions  which  have  been  made  upon 
the  several  acts  of  bankruptcy  enumei^ted  in  the  13  Eliz. 
c.  7.  §  1.  and  1  Jac.  I.e.  15.  §  2.  I  shall  proceed  to  the  consi- 
deration of  such  acts^s  are  mentioned  in  the  21  Jac.  1.  c.  lOi 

e  Wbedwright  ▼.  Jackioo,  5  Tftiint.  109^ 
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10.  "  Obtaining  either  by  himself^  or  others  by  his  procure* 
ntent^  any  protection  other  than  such  person  as  shall  be 
lawfully  protected  by  privilege  of  parliament'* 


Granting  protections  has  fallen  into  disused  According 
to  Blackstone,  the  last  instance  which  appears  on  our  books 
is,  a  protection  granted  by  King  William  m  1692«.  By  stat. 
7  Ann.  c.  12.  §  5.  traders  are  declared  not  to  be  entitled  to 
the  protection  given  by  that  act  to  tlie  servants  of  ambassa* 
dors  and  other  public  ministers. 

11.  •*  Exhibiting  to  the  king^  or  any  of  his  courts,  any  petition 
**  or  bill  against  his  creditors,  to  compel  them  to  accept  less 
•*  than  their  just  debts,  or.  to  procure  time. 

I'hese  bills  have  been  long  exploded  \ 


12.  **  Or,  being  arrested  for  debt,  shall  after  his  arrest  lie  in  |, 
"  prison  two  months  or  more,  upon  that  or  any  other  arrest  ;/ 
•*  or  detention  in  prison  for  debt,  shall  be  adjudged  a  bank-'  V 
ruptfrom  the  time  of  the  first  arrest^'  i 


€€ 


The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckoning*;  according  to  the  rule,  that,  where -the  com* 
putation  of  time  is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  arrest  of  the  trader,  the  day  when  such  act  is 
done  is  to  be  included;  and  the  months  are  lunar  months. 
But  if  there  is  not  a  continuing  imprisonment  from  the 
time  of  the  arrest,  then  the  intention  of  the  legislature  ap- 
pears to  have  been  that  the  two  months  should  run  only 
from  the  time  of  the  party's  going  to  prison,  and  not  from 
the  arrest.  Hence  wliere  a  trader  was  arrested  for  debt  on 
the  4th  of  November*,  but  allowed  to  go  at  large  until  the 
8th,  when  he  returned  into  custody,  and  being  afterwards 
moved  into  the  King's  Bench  prison,  lay  there  upwards  of 
two  months,  it  was  holden,  that  the  act  of  bankruptcy 
which  he  thus  committed,  had  reference  only  to  the  8th 

f  3  B).  Comm.  299.  i   Gtasiiugton  ▼.  Rawlinis,  aEasrsR, 

g  See  Barradale  v.  Ld.  Cutts,  3  Ler.  407. 

3.19.  k  Barnard  r.  Palmer,  1  Camp.  N.  P. 

h  Per  North,  Ld. Keeper, in  Aid.  Black-  C.  509. 

weirn  caa«s  1  Vero^  I53. 
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when  he  returoed  into  custody,  and  not  to  the  4th  when 
.the  original  arrest  took  place.  So  where  a  trader,  being 
arrested,  put  in  bail',  and  afterwards  surrendered  in  dis- 
charge of  his  bail,  and  continued  above  two  months  iu 
I)rison,  it  was  holden,  that  he  was  a  bankrupt  only  from  the 
time  of  his  surrender,  not  from  the  time  of  his  arrest  But 
where  sham  bail  was  put  in  before  a  judge**  as  a  means  to 
get  the  trader  turned  over  to  the  prison  of  the  court,  and  he 
was  accordingly  surrendered  and  sent  there,  it  was  holden 
that  the  imprisonment  was  to  be  computed  from  the  arrest; 
there  bein^;  an  unbroken  imprisonment  from  the  time  of  the 
arrest,  and  the  bailing  being  considered  as  a  mere  form  to 
turn  the  bankrupt  over  from  one  custody  to  anotheir.  So 
where  the  trader  was  sick  in  bed  at  the  time  of  the  arrest,  and 
could  not  be  immediately  removed  to  prison". 

Although  the  trader  is,  during  two  months,  in  a  pro- 
gressive course  of  committing  an  act  of  bankruptcy*,  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration 
of  the  two  months,  and  consequently  a  commission  cannot 
regularly  issue  until  that  time;  for,  in  order  to  obtain  it, 
there  must  be  an  affidavit  that  the  party  has  committed  an 
act  of  bankruptcy.  The  property  of  the  bankrupt  vests  in 
the  assignees  by  relation  either  from  the  time  of  the  arrest'  or 
the  going  to  prison,  as  the  case  may  be, 

IS.  "  Or  beinfjf  arrested  for  the  sum  of  100/.  or  more  of  just 
*•  deht^  shall,  after  such  arrest,  escape  out  of  prison*' 

A.  having  been  arrested  for  debt  in  Kent  on  the  3lst  of 
March  S  was,  on  the  6th  of  May  following,  brought  up  by 
an  habeas  corpus,  in  order  to  be  turned  over;  on  the  road  to 
the  judges'  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
chamber  to  be  bailed,  and  accordingly  was  bailed,  but  in- 
stantly there  surrendered  by  his  bail  m  discharge  of  them- 
selves, and  thereupon  committed  to  the  King's  Bench  pri- 
son, where  he  lav  above  two  months.  It  was  adjudged^ 
that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meanmg  of  this 
act 

I  Tribe  ▼.  Webber,  Willes,  4&i.  o  Gordon  v.  Wilkinson,  8  T.  R.  507. 

m  Rote  T.  Green,  1  Burr.  437.  stated  p  King  t.  Leitb,  9  T.  R.  ui.        <^ 

more  .fully  post.  q  Rose  t.  Green,  1  Burr.  43^. 
n  Stevens  t.  Jackson,  4  Camp.  164. 
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IV.   Of  Properly  in  the  Possession  of  (he  Bankrvpt  ds 

reputed  Owner. 

By  Stat  21  Jac.  1.  c.  19.  §  11.  reciting,  "that.it  often  falls 
out  that  many  persons,  before  they  become  bankrupts,  con- 
vey their  goods  to  other  men  upon  good  consideration,  yet 
still  keep  the  same,  and  are  reputed  the  owners  thereof,  and 
dispose  of  the  same  as  their  own ;  it  is  enacted,  "  that  if  any 
"  person,  at  such  time  as  he  shall  become  bankrupt,  shall, 
♦•  by  the  consent  and  permission  of  the  true  owner  and  pro- 
prietary^  have  in  his  possrssion^  order^  and  disposition^  any 
goods  or  chattels,  whereof  he  shall  be  reputed  ownerl  and 
take  upon  him  the  sale,  alteration,  or  disposition,  as  owner, 
the  commissioners  shall  have  power  to  dispose  and  sell  the 
"  same  for  the  benefit  of  the  creditors  seeking  relief  under 
**  the  commission,  as  fully  as  any  other  part  of  the  estate  of 
^'  the  bankrupt." 

It  was  forqaerly  a  question  whether  the  preamble  did  not 
restrain  the  enactmg  part  of  this  section ',  and  confine  its  ope- 
ration to  property,  originally  belonging  to  the  bankrupt,  and 
remaining  in  his  possession  after  a  conveyance  of  it  to  ano- 
ther ;  but  it  was  adjudged  in  Mace  v.  Cadell%  Cowp.  232.  and 
post,  p.  203,  that  it  did  not,  and  that  it  extended  to  the  goods 
of  other  persons  which  are  permitted  to  remain  in  the  posses^ 
eion  of  the  bankrupt,  and  whereof  he  may  take  upon  himself 
the  sale,  alteration,  or  disposition  as  owner. 

The  general  view  of  the  provision  now  under  considera- 
tion was  to  prevent  traders  from  gaining  a  delusive  credit,  firom 
a  false  appearance  of  their  circumstances,  to  the  misleading 
and  deceit  of  those  who  should  trade  with  them. 

• 

Choses  in  action  fall  within  the  description  of  goods  and 
chattels  mentioned  in  this  clause*. 

Mortgages  or  sales  upon  condition  of  goods  and  chattels 
are  within  the  statute,  a«  well  as  absolute  sales*;  and  a  mort- 
gage by  one  partner  to  another  of  a  moiety  of  stock  in  trade 
18  not  distinguishable  from  a  mortgage  to  a  stranger,  if  the 
mortgagor  is  suffered  to  continue  in  possession  as  visible 
partner. 

The  principal  difficulty  in  deciding  questions  on  this  statute' 

f  Lord  Hunlwickf,  in  Ryal  ▼.  Rolley  s  Horn  ▼.  Baker,  9  East,  239.  S.  P. 

1  Atk.  i«9.  was  of  opinion  that  the  t   Ryalv.  Rolle,  1  Vezey,  348.    1  Atk. 
enacting  part  uf  the  clause  w^  re-        i(js.  S.  C.    1  Wilt.  960.  S.  C. 
strained  by  the  preamble. 
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lies  in  ascertaining,  whether  the  bankrupt  is  reputed  owner 
9r  not  When  this  fact  is  settled,  the  application  of  the  sta- 
tute is  easy ;  for  from  the  reputed  ownership  false  credit  arises ; 
from  that  false  credit  arises  the  mischief,  and  to  that  mischief 
the  remedy  of  the  statute  applies. 

As  it  has  been  truly  observed,  that  these  questions  have 
much  more  of  fact  in  them  than  law"  (24),  I  have  ventured 
to  state  the  decisions  at  considerable  length ;  lest  I  should 
mislead  the  reader,  arranging  them  under  two  divisions :  tirst, 
cases  within  the  statute ;  and,  secondly,  cases  not  within  the 
statute. 

1.  Cases  within  the  Statute. — 21  Jac.  !•  c.  19  — A  trader 
being  indebted  to  J,  S*,  mortgaged  to  him  certain  leasehold 
estates  and  some  hoys,  but  did  not  deliver  possession  of  thenv 
and  afterwards  the  trader  became  a  bankrupt  J.  S.  brought 
an  ejectment  and  got  possession  of  the  leasehold  estate,  but 
the  assignees  took  possession  of  the  hoys.  The  leasehold 
not  being  sufficient  to  pay  J.  S.  his  principal  and  interest,  he 
filed  a  bill  to  foreclose  and  to  compel  the  assignees  to  redeem 
the  hoys,  or  that  they  might  be  sold  to  pay  his  demands. 
The  assignees  admitting  the  leasehold  not  sufficient  to  pay 
J.  S.  insisted  on  their  right  to  the  hoys  under  this  clause  of 
the  statute,  the  bankrupt  having  possession,  and  acting  as 
owner  thereof  until  he  was  declared  a  bankrupt.  Lord 
Talbot  decreed,  that  the  plaintiff  should  be  at  liberty  to 
come  in  under  the  commission  for  his  deficiency ;  dismissing 
the  bill  so  far  as  it  required  account  of  the  profits  of  the 
hoys,  which  were  ordered  to  be  sold  for  the  benefit  of  the 
creditors  in  general.  N.  In  Hall  v.  Gumey,  Co.  B.  L.  6th 
edit.  p.  342.  Lord  Mansfield,  C.  J.  said,  that  in  this  case  of 
Stevens  v.  Sole,  there  was  a  grand  bill  of  sale  which  was 
delivered  to  the  mortgagee. 

So  where  the  owner  of  nineteen  two-and-thirtieth  parts  of 
a  ship  y,  then  lying  at  Yarmouth,  conveyed  an  interest  in  the 
same  to  the  defendant,  by  way  of  mortgage,  and  delivered 
to  him  the  grand  bill  of  sale,  but  continued  in  the  manage^ 

u  Per  Bttller,  J.  in  Walker  ▼.  Barnell,  x  Stephens  v.  Sole,  cited  i  Atk.  170. 

Doug.  31  >4.  recugniseU  by  Lawrence,  y  Hall  t.  Gumey,  Co.  B.  L.  5th  edit. 
3.  in  Horn  ▼.  Baker,  48  G.  3.  B.  R.        p.  343. 
9  East,  S41. 


(24)  Hence,  in  coaes  of  this  kind,  it  seems  proper  to  leave  it  to  the 
jury  to  say,  whether  under  the  circumstances,  the  bankrupt  had  the 
reputeil  ownership  of  the  goods  at  tlie  time.  See  the  I'emark  of 
Lawrence,  J*  9  East,  341* 
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ment  of  the  shf'p^  together  with  the  other  pailxiwners,  and 
acted  as  visible  part-owner,  from  the  time  of  the  conveyance 
until  he  became  a  bankrupt ;  Lord  Mansfield,  on  the  autho- 
rit}'^  of  Stevens  v.  Sole,  held  that  the  defendant  was  not  en- 
titled to  retain  against  the  assignees.  See  ex  parte  Stand- 
groom,  Co.  B.  L.  p.      ,1  Ves.  jun.  I(j3.  and  post. 

So  where  A.,  a  brewer*,  in  partnership  with  B.,  mortgaged 
to  C.  in  trust  for  B.  his,  viz.  A.*8  moiety  of  the  utensils, 
stock  in  trade,  debts,  profits,  &c.  for  securing  a  sura  of  mo- 
ney lent  to  him  by  B.,  bat  continued  in  possession  of  the 
stock,  &c  ;  and  received  the  debts  as  if  in  partnership  with 
i3.,  and  afterwards  became  a  bankrupt;  it  was  holden  by 
Lord  Hardwicke,  Ch.  assisted  by  Burnet,  J.,  Parker,  C.  B., 
wd  Lee,  C.  J.,  1st  On  the  authority  of  the  preceding  case, 
of  Stevens  v.  Sole,  that  a  conveyance  of  goods  and  chattels, 
by  way  of.  mortgage,  or  with  condition  of  redemption,  was 
within  the  statute,  and  that  the  mortgagee  or  vendee  upon 
condition  was  "  true  owner  and  proprietor,"  within  the 
meaning  of  that  statute.  2dly,  That  "  goods  and  chattels" 
included  debts ;  and  in  this  case  notice  of  the  assignment  of 
the  debts  to  the  partner  not  having  been  given,  the  assignees 
of  the  bankrupt  were  entitled  to  dispose  of  them  for  the 
benefit  of  the  creditois  in  general.  3dly,  That  the  mortgage 
to  C.  in  trust  for  B.  the  partner,  was  not  to  be  distinguishal 
from  a  mortgage  to  a  stranger,  under  the  circumstance  of  this 
case,  the  trustee  not  having  interfered.  That  if  it  had  been 
intended  to  take  the  case  out  of  the  statute,  B*  when  he  be- 
came entitled  to  A.'s  moiety,  should  have  had  the  sole  and 
not  a  joint  possession  only ;   that  A.  having  continued  in 

Possession  after  the  conveyance  as  visible  partner,  and  received 
ebts,  &c.  by  the  permission  of  B.,  had  the  order  and  dispo- 
sition of  the  goods  and  chattels,  and  was  one  of  the  reputed 
owners  as  much  as  B. 

Another  point  was  made*,  whether  B.,  by  the  loan  to  A. 
his  partner,  did  not  gain  a  special  lien  on  A.*s  moiety  of  the 
partnership  eilects;  but  it  was  determined  that  he  had  not 
any  such  lien,*  there  not  being  any  authority  or  precedent 
for  it  after  a  bankruptcy  ;  and  that  it  was  a  different  considera* 
tion  what  a  court  of  equity  might  do  between  the  parties 
themselves,  while  both  remained  capable  of  transacting  for  - 
themselves. 

It  was  agreed  by  the  court,  in  the  preceding  case,  that  mort- 
gages of  lands  and  fixtures  were  not  affected  by  the  statut^.;^ 

s  Ryal  ▼.  RoUe,  i  Vezey,  948. 1  Atk.  a  i  Tcsey,  373. 

'    165.    1  Wils.  260. 
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und  the  same  doctrine  was  laid  down  in  Horn  v.  Baker,  9 
East,  237.  as  to  vats  and  stills  belonging  to  a  distilleiy,  and 
which  were  fixed  to  the  freehold. 

In  trover  for  a  dier's  plant*,  it  appeared  that  the  plaintiff 
had  sold  the  plant  to  B.  for  which  he  gave  the  plaintiff  two 
promissory  notes,  one  payable  in  one  year,  and  the  other  in 
two  years  from  the  time  of  the  sale.    At  the  expiration  of 
the  first  year,  B.  finding  it  inconvenient  to  pay  the  note  then 
due,  by  mdenture  agreed  to  assign  and  deliver  the  plant  to 
plaintiff,  in  consideration  of  his  delivering  up  the  notes ;  but 
it  was  stipulated  in  the  deed  that  A.  should  let  the^  plant  to 
B.  for  a  term  of  years  at  a  certain  rent    B.  covenanted  tx^ 
pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not 
to  assign  it  without  the  consent  of  the  plaintiff.    The  deed 
contained  a  proviso  that  B.  should  deliver  the  plant,  and  that 
the  plaintiff  might  take  possession  of  the  same  on  failure  in 
the  payment  of  the  rent.    There  was  a  memorandum,  also, 
that  B.  had  put  the  plaintiff  into  possession  by  the  delivery 
of  one  winch  in  the  name  of  the  whole.    Afterwards  B.  be- 
came a  bankrupt,  and  the  defendant  being  chosen  assignee, 
took  possession  of  the  plant  as  part  of  the  effects  of  B.    The 
court  were  of  opinion,  that  this  case  was  within  the  statute^ 
and  Lord  Mansfield  said  that  he  had  not  any  doubt  that  this 
was  a  new  experiment  to  defeat  the  bankrupt  laws.    The  law 
had  said%  that  a  trader  could  not  mortgage  his  effects  and  at 
the  same  time  keep  possession.     What  was  the  case  here  ? 
the  bankrupt  sold  and  kept  possession,  and  paid  interest  for 
the  money ;  if  this  contrivance  were  suffered,  it  would  open  a 
door  to  avoid  the  statutes,  and,  therefore,  it  ought  not  to  be 
allowed  to  prevail. 

So  where  B.  kept  a  coffee-house*,  and  a  creditor,  after 
taking  in  execution  all  the  household  furniture  and  other 
articles  belonging  to  the  coffee-house,  let  them  by  deed  to 
B.  for  a  term  of  years,  who  covenants!  not  to  remove  them 
without  the  creditor's  consent ;  B.  having  continued  in  pos- 
session under  this  deed  for  several  years,  until  the  time  of 
his  bankruptcy,  the  assignees  were  holden  to  be  entitled  to 
the  property  under  this  statute,  the  bankrupt  having  had 
such  a  possession  as  necessarily  created  a  reputation  of 
ownership.  The  bankrupt  being  the  reputed  owner  and 
appearing  to  have  the  order  and  disposition  of  the  goods, 
the  court  considered  him  as  having  taken  upon  himself  the 
salf ,  order,  and  disposition,  within  the  meaning  of  this  sta* 

b  BrytoD  ▼.  Wytie,  B.  R.  H.  83  G.  9.    €  In  RyHl  ▼  Rnlle,  i  Atk.  i65. 
1  Bus.  &  Pal.  S3,  n.  d  UnishMi  ▼.  Big|^i,  i  Bui.  &  PaVS9. 
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tute,  which  terms  they  observed  were. only  incidental  to  re* 
puted  ownership. 

Trover  for  goods'.  It  appeared  that  the  defendants  were 
bankers,  to  whom  B  ,  a  mercer,  resident  in  Cumberland,  had 
given  a  warrant  of  attorney  to  secure  certain  advances  which 
they  had  made  to  him.  Judgment  having  been  entered,  a 
writ  of  f.  fa.  was  sued  out  thereon,  and  a  warrant  directed, 
on  7th  May,  to  two  of  B.*8  shopmen,  there  being  no  bound 
bailiffs  in  Cumberland.  The  shopmen  were  desired  to  take 
possession  of  all  B.'s  stock  in  trade  under  it.  Having  got 
the  warrant,  they  remained  in  the  shop  till  night,  when  they 
locked  it  and  carried  away  the  key.  But  on  the  Monday 
morning  they  a^ain  opened  it ;  and,  although  B.  did  not  in- 
terfere, business  was  carried  on  apparently  as  usual.  On  the 
evening  of  this  day,  B.  committed  an  act  of  bankruptcy.  A 
commission  of  bankrupt  was  sued  out  against  him  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold  by 
public  auction  under  the  warrant,  the  shopmen  having  re- 
mained in  possession  from  the  time  it  was  delivered  to  tnem. 
Ld.  Ellenborough,  C.  J. — How  can  the  possession  of  the 
servants  be  adverse  to  that  of  their  master  ?  The  goods  were 
certainly  under  the  "  order,  disposition,  and  control"  of  the 
bankrupt,  when  the  bankruptcy  happened,  and  therefore 
passed  to  his  assignees  notwithstanding  the  execution.  I  re- 
member an  execution  in  the  North,  where  the  warrant  was 
delivered  to  a  gentleman's  butler  who  continued  to  serve  up 
wine,  and  to  wait  at  his  master's  table  as  before.  The  court 
has  more  than  once  expressed  an  opinion  that  there  ought  to 
be  bound  bailiffs  in  Cumberland  as  in  other  counties.  They 
seem  to  have  supposed  here,  that  a  possession,  aliene  to  the 
master's,  dissolved  the  relation  between  him  and  his  servants ; 
but  they  were  wrong  in  point  of  law.  Had  they  delivered  the 
warrant  on  the  7th  to  a  bound  bailiff,  and  put  him  in  posses- 
sion, all  would  have  been  right. 

A.  a  trader  and  an  officer  in  the  East  India  Company's 
service  ^  assigned  his  privilege  of  shipping  goods  from  the 
East  Indies  to  England  to  B.  for  a  valuable  consideration ; 
and  in  order  to  evade  the  by-laws  of  the  East  India  Com- 
pany, which  prohibit  such  assignment,  the  goods  were  ship- 
ped, entered,  warehoused,  and  sold  by  the  Company  in  A.'8 
name,  and  the  proceeds  carried  to  his  account ;  but  before  A, 
received  those  proceeds  from  the  Company,  he  became  a 
bankrupt.    It  was  holden,  that  his  assignees  were  entitled  to 

e  Jackson  v.  Irwin,  9  Camp.  N.  P.  C.    f  Gordon  r.  E.  I.  Company,  7  T.  R. 
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fccover  the  amount  in  an  action  for  money  had  and  received, 
against  the  Company,  this  being  such  a  possession  as  fell  with- 
in the  statute. 

It  has  already  been  observed  that  the  enacting  part  of  the 
11th  section  of  the  statute  21  Jac.  1.  c.  19.  now  under  consi- 
deration, is  not  restrained  by  the  preamble,  but  that  it  extends 
to  the  goods  of  other  persons  remaining  in  the  possession  of 
the  bankrupt,  as  well  as  those  which  were  originally  the 
bankrupt's  property. 

Hence,  where  it  appeared  that  the  plaintiff  having  kept  a 
public-house  ^,  and  had  a  licence,  said  she  was  married  to 
one  Penrice,  whose  name  she  afterwards  entered  in  the  books 
of  the  excise  office,  with  a  note  in  the  margin  "  married," 
from  which  time  Penrice  had  the  licence,  and  continued  in 
the  possession  of  the  house  and  goods  until  he  committed  an 
act  of  bankruptcy ;  the  court  were  of  opinion,  that  this  case 
was  with'n  the  statute,  on  two  grounds ;  1st  That  the  sta- 
tute extended  to  the  goods  of  other  persons  as  well  as  to  those 
which  were  originally  the  bankrupt's  property.  2dly.  That 
after  a  solemn  declaration  by  the  plaintiff  that  she  was  mar- 
ried to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 
her  right,  she  should  never  be  allowed  to  say  that  she 
was  not  married  to  him,  and  that  the  goods  were  her  sole 
property. 

So  where  household  furniture,  the  separate  property  of  the 
wife  of  B.  ^  and  of  her  children  by  a  former  husband,  were, 
upon  her  marriage  with  B.,  assigned  to  the  plaintifls,  as 
trustees,  in  trust  to  sufier  B.  to  enjoy  them,  on  £oadition  that 
he  should  pay  the  plaintiffs,  for  the  use  of  the  children  of  his 
wife  by  her  former  husband,  a  certain  sum  by  yearly  instal- 
njents ;  and,  notwithstanding  several  defaults  in  payment  of 
those  instalments,  the  bankrupt  was  permitted  by  the  trustees 
to  remain  in  the  possession  of  those  goods,  until  the  evening 
before  he  committed  an  act  of  bankruptcy,  when  they  repos- 
sessed themselves  of  the  goods:  it  was  holden,  that  the 
trustees  had  suffered  the  bankrupt  to  have  the  possession^ 
order,  and  disposition  of  the  goods,  down  to  the  time  of  his 
hankruptcy^  and  therefore  the  case  fell  within  the  very 
words,  as  well  as  the  meaning,  of  the  statute.  But  the  goods 
must  be  in  the  possession  of  the  bankrupt  at  the  time  of  his 
bankruptcy^  otherwise  the  statute  does  not  apply  K 

A.,  a  termor  for  years  of  lands,  had  built  thereon  a  recti- 

%  Macer.  Cadell,  Cowp.  232.  i  Jones  y.  Dwyer,  15  East,  ai. 

fa  Darby  aud  others  y.  StnUh,8T.R. 
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fying  distil-house'^,  where  he  carried  on  the  business  of  a 
distiller  in  partnership  with  B.    A.  finding  it  to  be  a  losing 
concern,  withdrew  from  the  business,  and  thereupon  lea^ 
to  B.  (his  former  partner)  and  one  C.  the  premises,  together 
with  the  stilh^  vats^  and  utensils^  proper  for  carrying  on  the 
business,  and  which  had  been  used  by  A.  and  B.    Under  this 
lease  B.  and  C.  continued  in  possession  of  the  property,  car- 
rying on  the  trade  in  the  same  manner  as  was  done  before, 
until  they  became  bankrupts.    It  did  not  appear  that  there 
was  any  usage  in  the  trade  for  letting  such  utensils.    The 
^  question  arising,  whether  the  bankrupts,  under  the  above- 
tnentioned  circumstances,  had  the  reputed  ownership  of  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the 
bankruptcy,  and  had  thereby  acquired  the  real  ownership 
by  the  statute  for  the  benefit  of  their  creditors;  the  court, 
were  of  opinion  that  they  had ;  Ld.  EUenborough,  C.  J.  ob- 
serving, that  "  the  true  object  of  the  statute  was  to  make 
the  reputed  ownership  of  goods  and  chattels  in  the  pos- 
session of  bankrupts,  at  the  time  of  their  bankruptcy,  the  real 
ownership  of  such '  goods  and  chattels,  and  to  subject  them 
to  all  the  debts  of  tne  bankrupt ;  considering  that  such  re- 
puted ownership  would  draw  after  it  the  real  sale,  order,  al- 
teration, and  disposition  of  the  goods.      The  stills,  it  ap- 
peared, were  fixed  to  the  freehold ;  and  as  such  would  not 
pass  to  the  bankrupt's  assignees,  under  the  description  of 
**  goods  and  chattels*'  in  the  statute.    But  as  to  the  vats  and 
utensils,  there  was  nothing  in  the  case  to  rebut  the  reputed 
ownership  followino^  the  possession  of  the  bankrupts  after, 
the  dissolution  of  the  old  firm,  when  the  business  was  con- 
tinued to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  part>- 
nership,  when  the  trade  was  carried  on  by  A  •  and  B.    If,  as 
in  some  manufactories,  where  the  engines  necessary  for  car- 
rying on  the  business  are  known  to  be  let  out  to  the  several 
manufacturers  employed  upon  them,  there  had  been  a  known 
usage  in  this  trade  for  distillers  to  rent  or  hire  the  vats  and 
other  articles  used  by  them  for  the  purpose  of  distilling,  the 
possession  and  use  of  such  articles  would  not  in  such  a  case 
nave  carried  the  reputed  ownership.    But  in  the  absence  of 
such  an  usage,  there  was  nothing  stated  in  the  case  which 
qualified  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.    The  world  would  na- 
turally give  credit  to  the  traders  on  their  reputed  property ; 
and  the  person  who  permitted  them  to  hold  out  to  the  world 
the  ttppearance  of  their  being  the  real  owners^  ought  to  be 

k  Horn  t«  B^ker,  9  East)  91S* 
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snswemble  for  tlie  consequences,  and  was  so  intended  to  l»e  hy 
the  statute.'* 

2.  Cases  not  within  the  Statute, — First,  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  auter  droit,  as  exe- 
cutor (25)  or  administrator. 

Hence,  where  a  trader  married  a  woman  who  was  in  pos- 
session of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord 
Hardwicke,  Ch.  that  this  was  not  within  the  statute  ^  be- 
cause the  administratrix  had  the  goods  in  auter  droit,  and 
the  husband  could  not  have  them  in  any  better  right,  and 
therefore  they  were  not  liable  to  the  debts  of  the  second 
husband ;  for  the  meaning  of  the  statute  (if  it  was  possible  to 
put  any  meaning  upon  some  clauses  of  this  statute  which  were 
very  darkly  pennea)  was  only  with  regard  to  goods  which  the 
bankrupt  had  in  his  own  right 

.  Or  as  factor  or  trustee. — ^A  trader  in  London  having  mo- 
ney of  J.  S."  (who  resided  in  Holland)  in  his  hands,  lx)ueht 
South  Sea  stock,  as  factor  for  J.  S.  and  took  the  stock  in  ni^ 
own  name,  but  entered  it  in  his  account  book  as  bought  for 
J.  S.,  after  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker,  that  this  stock  was  not  liable  to  the  bank* 
ruptcy  (20). 

I  Ex  parte  Marsh,  1  Atk.  159*  m  Ex  parte  Chion,'  a  P.  Wmt.  187.  d. 

(A) 


(2.5)  *^  If  an  executor  becomes  bankrupt,  the  commissioners  can* 
not  seize  the  specific  effects  of  his  testator,  not  even  in  money  which 
can  specifically  be  distinguished,  and  ascertained  to  belong  to  snch 
testator,  and  not  to  the  bankrupt  himself."  Per  Lord  Mansfield, 
3  Burr.  1366.    See  also  ex  parte  Ellis,  1  Atk.  101. 

(26)  Where  a  merchant  consigns  goods  to  a  factor  in  London, 
who  leceives  them,  the  factor,  in  this  case  being  only  a  servant  or 
agent  for  the  merchant  beyond  sea,  cannot  have  any  property  in  such 
eoods ;  neither  will  they  be  affected  by  the  bankruptcy.  Per  Lord 
"jling,  Ch.  in  Godfrey  v.  Furzo,  3  P.  Wms.  1S6. 

*<  This  statute  does  not  extend  to  the  case  of  factors  or  goldsmiths 
who  have  the  possession  of  other  men's  goods  merely  as  trustees,  or 
under  a  bare  authority,  to  sell  for  the  use  of  their  principal ;  but 
tlie  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as  Ms 
oim.'*  Per  Lord  Mansfield,  delivering  the  opinion  of  the  court  in 
Macev.  Cadell,  Cowp.  233.  In  Horn  v.  Baker,  9  East,  443. 
Lawrence,  J.,  commenting  on  the  precetling  passage,  observed  that 
the  last  expression,  viz.  **  that  the  goods  must  be  such  as  the  party 
•uffers  the  trader  to  sell  as  his  own,'*  was  evidently  used  in  contra-* 
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Goods  in  the  possession  of  a  factor',  from  the  known  ix^ 
ture  of  his  employment,  can  seldom  leave  room  for  any  ques- 
tion as  to  the  purpose  for  which  they  are  in  his  possession. 
But,  with  respect  to  another  species  of  property,  namely^ 
bills  of  exchange  or  notes,  the  possession  of  these  is  more 
equivocal;  for  being  generally  looked  upon  as  cash,  and  de- 
livered or  remitted  to  an  agent  or  banker  generally  in  that 
way,  and  upon  a  general  account  between  the  parties,  they 
will  be  considered  m  that  light;  and,  as  being  blended  with 
the  general  mass  of  his  property,  will,  in  case  of  his  be- 
coming a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  have  been  specifically  appro^ 
priated  to  some  particular  pupose. 

It  has  been  remarked  with  great  propriety  by  Mr.  CuUen, 
in  his  excellent  treatise  on  the  Principles  of  the  Bankrupt 
Law,  that  what  will  amount  to  a  specific  appropriation  is 
a  question  of  fact,  and  therefore  depends  upon  the  various 
circumstances  of  each  particular  case.  From  the  following 
cases  the  reader' will  be  able  to  form  a  general  idea  of  the 
nature  of  a  specific  appropriation  and  its  limits. 

A  correspondent  of  the  bankrupt®,  before  his  bankruptcy, 
drew  bills  on  him,  and  desired  him  to  place  them  to  dLparti-^ 
cular  accounty  in  the  name  of  a  third  person,  distinguished 
from  their  general  account  by  a  particular  letter^  and  which 
the  bankrupt  said  he  would  do.  The  correspondent  also 
drew  other  bills  on  other  persons  to  answer  the  former  bills, 
and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to'  place  these  to  the  same  account.  The 
former  bills,  not  having  been  paid  by  the  bankrupt,  were 
sent  back  protested,  and  paki  by  the  correspondent;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them, 
remained  at  the  time  of  the  bankruptcy  in  the  possession 
bf  the' bankrupt  unnegociated.  This  was  holden  to  be  a  spe- 
cific appropriation. — See  also  ex  parte  Oursell,  Amb.  297. 

.  In  a  case  of  bills  remitted  to  B.  a  banker',  after  an  ac- 
count transmitted  by  him  to  C.  his  correspondent,  on  the 
balance  of  which  account  C.  was  indebted  for  bills  (accepted 

n  CuUen's  B.  L.  225;       *  p  Zinckr.  Walker,  Bf.  R.  1154. 

o  Ex  pnrte  Duitias,   I   Vei.  589.  and 
1  A  Ik.  j3S. 
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distinction  to  the  case  of  factors,  &c.  who  sold  for  other  persons,  and 
not  for  themselves.  And  he  (Lord  Mansfield)  could  not  have  meant 
to  lay  it  down  generally ;  for  that^  riz*  the  case  of  Mace  v.  Cadell^ 
was  not  the  case  of  a  sale* 
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by  B.  and  then  outstandii^)  which  C.  bad  drawn  upon  B. 
under  an  agreement  to  make  remittances  to  answer  the  same 
when  due;  the  bills  remitted  to  answer  the  acceptances 
(which  were  not  paid  by  the  banker,  but  by  the  correspond- 
ent himself  after  the  bankruptcy  of  B.)  were  considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor;  and, 
therefore,  that  they  belonged  to  the  correspondent,  subject 
to  B.  the  banker's  lien  for  the  balance  due  to  him  at  the 
time  of  the  bankruptcy:  and  that,  having  been  deposited 
by  the  bankrupt  with  another  banker,  who  had  set  them 
short  in  the  bankrupt's  book,  they  were  the  same  as  if  still 
in  the  possession  of  the  bankrupt 

An  agreement  having  been  entered  into  by  B.^,  a  trader 
residing  in  London,  to  purchase  of  C;  his  correspondent  at 
Manchester,  all  the  lignt  gold  which  should  be  sent  by  the 
latter  from  Manchester  to  London,  and  to  accept  bills  at 
two  months  for  the  money  due  upon  the  sale,  and  to  accept 
from  time  to  time,  other  bills  drawn  by  C.  for  his  own  con- 
venience, but  that  in  such  case  C.  should  remit  value  to  the 
amount  of  such  acceptances,  to  answer  together  with  the 
light  gold  for  the  ditFereut  bills  so  drawn:  B.  became  a 
bankrupt,  and  C.  being  at  the  time  of  the  bankruptcy  con- 
siderably indebted  upon  the  balance  of  the  account,  but 
ijBfnorant  of  an  act  of  bankruptcy  committed,  sent  a  quan- 
tity of  light  gold  and  some  bills,  in  order  to  enable  the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  C  afterwards  paid  the  amount  of  the  bank-^ 
rupt's  acceptances  for  him  to  the  holders,  and  claimed  the 
gold  a.nd  bills  as  against  the  assignees.  There  were  no  other 
accounts  between  the  parties,  but  upon  these  dealings, 
which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  dis- 
tinguished into  different  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  barguin  and  sale;  the  latter  part 
was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  bills:  and  to  which  latter  part  of 
the  contract,  the  other  had  no  other  relation  than  as  in- 
cidentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken. 

■ 

The  plaintiff,  by  letter,  requested   permission  of  B.'  to 
place  in  his  hands  bills  which  Iv^d  a  long  time  to  run,  and 

q  Took  ▼.  HolUngf) worth,  5  T.  R.  915.    r  Parke  v.  EliasoD,  i  East's  R.  ^AA» 
S.  C.  io  errOTf  S  U.  Bl.  501. 
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to  be  allowed  to  draw  without  renewals  at  shorter  dates,  an<l 
desired  B.  to  calculate  the  sum  to  be  drawn  for»  allowing 
commission.  The  bills  of  long  date,  endorsed  by  the  plain- 
tiff, were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  as^reeably  to  the  plaintiff's  wishes  he 
had  discounted  the  bills,  and  then  specified  the  amount 
for  whith  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.    The  bills  received  from  the 

Elaintiff  remained  in  the  hands  of  B.  at  the  time  of  the 
ankruptcy,  unnegociated;  but  the  assignees  of  B.  possessed 
themselves  of  these  bills,  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plaintiff  agamst  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  draw  short  bills  upon  him;  and,  though 
in  his  answer  be  used  the  term  discount^  yet  he  assented  to 
the  terms  of  the  first  letter,  and  used  that  word  merely  a» 
a  mode  of  ascertaining^  what  he  was  to  receive  for  the  ac- 
commodation. The  bills,  therefore,  having  been  deposited 
upon  a  condition,  and  that  coiidition  not  having  been  com- 
plied with,  and  they  remaining  in  specie  in  the  hands  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  the  plaintiff  might 
have  brought  trover  for  them  against  the  assignees,  but  they 
having  parted  with  the  bills  and  received  the  value,  this 
action  for  money  had  and  received  would  well  lie  in  lieu  of 
trover  to  recover  the  bills. 

A.  and  B.  were  bankers  in  Birmingham*,  with  whom  the 
plaintiffs  had  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts. 
A  few  days  before  the  bankruptcy,  the  plaintitis  paid  into 
the  bank  three  bills,  which  were  endorsed  by  them,  but  did 
not  become  due  until  a  short  time  after  the  bankruptey* 
At  the  time  of  the  bankruptcy,  a  considerable  balance  was 
due  to  the  plaintiffs  upon  their  cash  and  bills  (due)  account, 
independently  of  the  three  bills  in  question.  It  was  stated 
to  be  the  practice  of  this  and  other  banking-houses  in  the- 
country,  that  when  approved  bills,  not  having  a  long  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 
immediately  payable,  to  the^  credit  of  the  customer,  giving 
him   either   cash   or  liberty  to  draw  upon    them  to   that 

•  Gilei  and  another  v.  Perkins  and  oUien^  9  East^  12. 


BANKRUPT. 


209 


toiount    And  the  bankers  so  far  considered  these  running 
bills  (which  were  always  indorsed  by  the  customer)  as  their 
own,  that  they  would  pay  them  aw^ay  to  their  customers  in 
the  u^ual  course  of  business,  or  transmit  them  to  their  own 
correspondents  in  London;    and  interest  was  charged  on 
both  sides  the  account  on  such  paper  transactions:   and  if 
the  interest  turned  out  to  be  against  the  customer,  the 
bankers  also  charged  a  certain  commission.   ^  Differing  in 
this  respect  from  the  practice  of  bankers  in  London,  who 
upon  the  .receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,   but   enter   them 
short;    that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre- 
vious column  of  the  same  page;  which  sums  when  received 
are  carried  forward  in  the  usual  cash  column.    In  the  pre* 
sent  case,  the  assignees  Of  the  bankrupts,  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
before  the  bills  were  due,  refused  to  deliver  them  up  tp  the 
plaintiffs  on  demand;  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupt's  estate;    for  which  the  plaiiitiffs  brought  their 
action  for  money  had  and  received.     The  court  were  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover;    Ellen- 
borough,  C.  J.  observing,  that  every  person  who  pays  bills 
not  then  due  into  the  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agents,  to  obtain  payment  of 
them  when  due.    If  the  banker  discount  the  bill,  or  ad- 
vance money  upon  the  credit  of  it,  that  alters  the  c^ase:  he 
then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
pro  tanto  for  his  advance.     The  only  difference  between 
the  practice  stated  of  l^ondon  and  country  bankers  in  this 
respect  is,  that  the  former,  if  over-drawn,  has  a  lien  on  the 
bill  deposited  with  him,  though  not  indorsed;  whereas  the 
country  banker  who  always  takes  the  bill  indorsed,  has  not 
only  a  l^en  upon  it,  if  ^his  account  be  over-drawn,  but  has 
also  his  legal  remedy  upon  the  bill  by  the  indorsement;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their 
account  be  over-drawn;   and  here  the  balance  of  the  cash 
account  at  the  time  of  the  bankruptcy  was  in  favour  of  the 
plaintiffs. 

It  will  be  proper  to  remark*,  that,  in  order  to  make  a 
specific  appropriation  of  bills,  there  must  be  a  lodging  of  a 

t  Bf  nt  ▼.  Puller,  5  T.  R.  494. 
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bill,  for  a  bill;  or  at  least,  several  bills  deposited  at  once, 
as  one  entire  transaction  to  answer  some  particular  purpose; 
for,  where  A.  and  B.  had  a  general  running  account,  con- 
sisting of  bills  drawn  by  B.  on  C.  in  favour  of  A.,  and  of 
bills  and  other  negotiable  securities  deposited  by  A.  with  B., 
and  upon  the  bankruptcy  of  B.  and  C,  A,  was  obliged  to 
take  up  the  bills  received  by  him  from  B.,  whereby  the  ba- 
lance of  accounts  was  in  favour  of  A.;  it  was  holaen,  that 
A.  could  not  maintain  trover  for  the  bills  deposited  by  him 
with  B.,  because  it  appeared  that  they  were  paid  in  on  a 
general  running  account,  and.  there  was  not  any  specific 
appropriation  of  them.  This  case  may  appear  to  clash  with 
the  preceding,  but  it  will  be  obseiTed,  that  the  present  case 
was  a  mutual  exchange  of  securities,  whereas  the  case  of 
Giles  V.  Perkins  was  merely  the  case  of  a  customer  deposit- 
ing bills  with  his  banker. 

A.  B.  C.  and  D.  were  partners  in  a  banking  house  at 
Liverpool",  and  C.  and  D.  also  carried  on  a  separate  mercan- 
tile concern  in  London.  J.  S.  having  accepted  bills  payable 
at  the  house  of  C.  and  D.  employed  A.  B.  C.  and  D.  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them 
good  bills  indorsed  by  him  for  the  purpose  of  enabling  them 
so  to  do;  A.  B.  C.  and  D.  debited  J.  S.  in  account  for  his 
acceptances,  and  credited  him  for  all  the  bills  which  he  de- 
posited ;  some  of  the  bills  so  deposited  by  J.  S.  were  re- 
mitted by  A.  B.  C.  and  D.  to  C.  and  D.,  upon  the  general 
account  between  the  two  houses,  and  before  any  of  the  ac- 
ceptances of  J.  S.  became  due,  both  houses  failed,  and  J.  S. 
was  obliged  to  pay  his  own  acceptances;  it  was  holden,  1st. 
that  the  assignees  of  C.  and  D.  were  entitled  to  retain  a^nst 
J.  S.  the  bills  remitted  to  them  by  A.  B.  C.  and  D. ;  held  also, 
that  it  made  no  difference  that  one  of  the  bills  remitted  did 
not  arrive  in  London  until  after  the  bankruptcy  of  C.  and  D. 
though  sent  by  A.  B.  C.  and  D.  before  the  event 

The  ground  on  which  this  decision  proceeded,  appjears  to 
have  been  this;  that  C.  and  D.,  notwithstanding  their  part- 
nership with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable,  as  any  third 
party;  that  they  had  acquired  such  property  without  re- 
proach, and  in  truth  in  pursuance  of  that  agreement  upon 
which  they  were  delivered  to  the  banking-house;  C.  and  D. 
were  therefore  to  be  considered  as  third  persons  with  whom 
the  bills  had  been  negotiated  (27). 

u  fioUun  ▼.  Puller,  i  Bot.  and  Pal.  539- 


(27)  If  A.  deposits  bills  indorsed  in  blank  with  B.  his  banker. 
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A  banker  has  a  lien  for  the  amount  of  his  balance  upon ' 
k  cheque  paid  in  by  a  customed  on  his  running  account*. 

Secondly,  this  statute  doe&  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (28). 

As,  where  a  trader  having  sold  goods  which  were  lying 
on  a  quay^,  it  was  agreed  between  him  and  the  vendees,  that 
the  goods  should  te  removed,  and  lodged  in  a  warehouse 
until  the  vendees  should  give  orders  for  the  shipping  the 
same  off  as  opportunity  offered,  they  having  none  at  that 
,  time:  and  accordingly  the  trader  caused  the  goods  to  be 
removed  into  a  warehouse  of  his  own  for  the  purposes  of 
this  agreement  A  few  weeks  after,  the  trader  became  a 
bankrupt,  the  goods  still  remaining  in  his  warehouse.  This 
was  holden  not  to  be  within  the  statute:  because  it  was  a 
mere  temporary  custody  of  the  goods,  and  it  could  not, 
with  any  propnety,  be  said  that  they  were  in  the  order,  dis- 
position, OP  power  of  the  bankrupt 

Thirdly,,  the  statute  does  not  extend  to  those  cases,  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  will  admit  (29). 

As  where  a  trader  having  borrowed  of  the  defendant  a 
Bum  of  money*,  gave  him  a  bond  for  «£1200,  and  on  the  same 
day,  as  a  collateral  security,  assigned  to  him  the  bills  of 
lading  and  policies  of  insurance  of  the  car^o  of  a  ship  then 
at  sea;   the  policies  of  insurance  were  indorsed  to  the  de- 

X  Scott  V.  Franklin,  15  East,  438.  i  Brown  y.  Heathcote,  i  Atk.  i6o. 

y  BoL  parte  Flyn,  i  Atk.  185. 


to  be  received  when  due,  and  B,  raises  money  upon  them  by 
pledging  them  with  C.  another  banker,  who  is  not  acquaii^ted 
with  the  circumstances  under  which  the  bills  came  into  the  hands 
of  B.,  and  afterwards  B.  becomes  bankrupt;  A*  cannot  main- 
tain trover  for  the  bills  against  C.  Collins  v.  Martin,  1  Bos.  k 
Put.  648* 

(28)  "  Contrary  to  the  express  words  of  the  statute,  factors  have 
been  excepted  out  of  it  for  the  sake  of  trade  and  merchandize.'* 
Per  Lord  Hardwicke,  Ch.  in  ex  parte  Dumas,  1  AtV.  234.  1  Ves. 
585.  "By  the  counte  of  trade  bankers  and  factors  must  have  the 
goods  of  other  people  in  their  possea-sion,  an<l  therefore  this  does 
not  hold  out  a  false  credit  to  the  world."  Per  Buller,  J.  inBryson 
V.  Wylie,  1  Bos.  and  Pul.  84.  n. 

(29)  SeeMantouv.  Moore»  7  T.  R.  67.  and  ante,  p.  193.  which 
though  not  decided  on  this  statute,  aiibrds  an  useful  illustration  of 
the  principle  here  insisted  on. 


21-2 


BANKRUPT. 


fendant,  but  the  bills  of  lading  were  not  The  trader  be* 
came  a  bankrupt,  and  a  bill  in  equity  was  filed  by  the 
plaintiff,  as  his  assignee  for  the  goods,  insisting  on  the  cir- 
cumstance of  the  defendants  not  having  been  put  in  pos- 
session of  them  at  the  time.  But  Lord  Hardwicke,  Ch.  was 
clearly  of  opinion,  that  the  defendant  was  entitled  to  retain 
possession  of  every  thing  until  his  debt  was  satisfied,  be- 
cause, every  thing  which  could  shew  a  right  to  the  car^d 
being  delivered  over  to  the  defendant,  the  bankrupt  could 
no  longer  be  said  to  have  the  order  and  disposition  of  it: 
and,  therefore,  the  case  did  not  fall  within  the  meaning  of 
this  statute. 

So  where  a  trader*,  being  indebted  to  the  defendant,  in 
consideration  of  the  defendant  advancing  him  a  further  sum, 
agreed  to  assign  the  cargo  of  a  ship  then  homeward  bound, 
of  which  he  had  received  letters  of  advice,  and  to  deposit  the 
policy  of  insurane^  on  the  goods  in  the  hands  of  the  defendant, 
and,  as  soon  as  the  bills  oflading  were  transmitted  to  him,  to 
indorse  and  deliver  the  same  over  to  the  defendant  The 
policy  and  letters  of  advice  were  deposited  with  the  defen- 
dant accordingly,  and  the  bill  of  lading  was  indorsed  over  to 
him  as  soon  as  it  arrived,  but  not  till  after  an  act  of  bank- 
ruptcy committed  by  the  trader.  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant  Trover  having 
been  brought  by  the  assignees  of  the  bankrupt,  it  was  holden, 
that  th^  preceding  case  of  Brown  v.  Heathcote  applied 
strongly  to  the  present,  and,  although  in  that  case  there  was 
an  assignment  of  the  bill  of  lading,  and  here  only  an  agree- 
tnent  to  assign,  yet  that  did  not  make  any  difference,  as  neither 
conveyed  more  than  an  equitable  title.  ' 

A  ship  at  sea  was  mortgaged,  with  a  proviso*,  that  tlie 
mortgagor  should  continue  m  possession  until  failure  of  pay- 
ment of  mortgage  money  onf  demand,  and  at  the  time  of  the 
execution  of  the  mortgage  deed,  the  grand  bill  (30)  of  sale 
was  delivered.  The  mortgagor  became  bankrupt  On  the 
arrival  of  the  ship,  the  mortgagee  took  possession  of  it,  but 
the  assignees  took  it  from  him  and  sold  it ;  it  was  holden,  that 

a  Lemprier  v.  Paslej,  9  T.  R.  485.         b  Atkinson  ▼.  Maling,  9  T.  R.  463. 


(30)  **  It  has  been    invariably  holden,  that  the  delivery  of  the 

frand  bill  of  sale  is  equivalent  to  the  delivery  of  the  ship  itself.'* 
^er  Buller  and  Grose,  Justices^  3  T.  R.  465,  466.  N.  The  mort* 
gage  deed  in  this  case  was  executed,  before  the  stat,  26  G*  3.  c.  60.. 
was  passed.    See  IVIoes  v.  Chamock^  2  East,  402* 
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the  mortgagee  might  maintain  trover  against  the  assignees, 
because,  the  ship  being  at  sea  at  the  time  of  the  mortgage, 
the  delivery  of  the  grand  bill  of  sale  had  sufficiently  trans- 
ferred the  property. 

So  where  A.  on  the  19th  of  August*,  having  insured  a  ship 
(then  lying  in  Dublin)  for  12  months,  the  next  day  mortgaged 
it  to  B.,  and  delivered  to  him  all  the  deeds,  &c.  On  the  1 4th 
of  September  following,  the  ship  sailed  for  Cadiz :  on  the  18th 
of  September,  3.  mortgaged  the  ship  to  C.,  and  in  March 
following,  C.  having  notice  of  the  arrival  of  the  ship  at  Yar- 
mouth,  a  few  days  after  took  possession  of  it  It  was  insisted 
on  the  part  of  the  assignees  of  A.,  who  had  become  a  bank- 
rupt, ttiat  B.,  under  whom  C.  claimed,  might  have  taken 
possession  of  the  ship  during  the  month  the  ship  lay  at  Dub- 
lin; but  it  was  holden,  that  the  ship  being  in  a  foreign  port» 
and  the  muniments  having  been  delivered,  there  was  a  suffi- 
cient possession  to  take  the  case  out  of  the  statute,  and  that 
C.  was  entitled  to  the  ship. 

So  where  B.  a  trader  deposited  with  A.  a  bill  of  sale  of  a 
sixteenth  part  of  a  ship"*,  (not  at  sea)  as  security  for  money 
lent  by  A.,  and  it  did  not  appear,  that  the  trader  had  acted  as 
owner  from  the  time' of  the  deposit:  Thurlow,  Ch.  held,  that 
A.  was  entitled  to  the  produce  of  the  bill  of  sale  against  the 
assignees  of  B.  who  had  become  a  bankrupt,  because,  in  the 
case  of  assignments  of  shares  of  ships,  this  seemed  to  be  the 
only  way  of  delivering  possession. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  purpose 
only : 

As  where  a  bankrupt*^,  after  his  certificate,  and  who  traded 
again  for  himself,  was  l^ft  for  several  years  in  possession  of 
his  house,  household  goods,  and  furniture,  in  order  to  assist 
in  settling  the  affairs  of  the  bankrupt  estate,  the  assignees 
repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the 
creditors  as  part  of  the  estate,  it  was  holden,  that  such  pos- 
session did  .not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to 
sell  the  goods,  and  that  he  was  not  the  reputed  owner. 
And  Buller,  J.  said,  that  possession  of  the  goods  exposed  for 
sale  in  a  shop  might  be  within  the  statute  ;  but  possession 

c  E^  parte  Batsoo,  3  Bro.  Ch.  C.  362.    e  Walker  ▼.  Barnell,  Doug.  3 16,  3  T. 

Co.  B.  L.  5th  edit  p.  345.  R.  321.  S.  C. 

d  Ex  parte  Stadjcroom,  1  Vez.  jun.  163. 

and  Co.  B.  L.  6th  edit.  p.  348. 
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of  the  furniture  in  a  house  was  no  more  evidence  of  a  right 
to  that  furniture,  than  of  a  right  to  the  house.  And  per  Ash- 
hurst,  J.  the  statute  certainly  does  not  extend  to  every  case 
of  possession,  not,  for  instance,  to  tlie  case  of  a  ready  furnished 
lodging. 

So  where  trover  being  brought  to  recover  the  value  of 
some  timber',  it  api>eared  that  the  commissioners  of  the 
victuallingf-office,  having  occasion  to  erect  a  stage  at  Weevil, 
in  Hampshire,  for  the  purpose  of  rolling  their  barrels  on 
board  the  shipping,  published  an  advertisement  for  car- 
penters to  deliver  in  proposals  for  doing  the  work.  Forbes 
and  his  partners  were  disposed  to  undertake  the  business, 
and  to  deliver  in  their  proposals:  but,  inasmuch  as  they  were 
general  merchants,  and  not  carpenters,  and  as  there  might 
have  been  difficulties  in  making  the  contract  in  their  own 
name,  Kent,  who  was  a  carpenter,  agreed  with  Forbes  and 
Company,  to  make  the  contract  in  his  name ;  and  he  was  to 
have  one-fourth  of  the  clear  profit,  and  a  guinea  a  week  for 
his  superintendance,  and  Forbes  and  Company  were  to  sueh 
ply  the  timber,  and  to  have  the  residue  of  the  profits.  The 
contract  was  accordingly  made  between  the  commissionem 
and  Kent;  and  Forbes  was  one  of  Kent's  sureties,  which 
would  not  have  been  allowed  (as  Forbes  knew)  according  to 
the  usual  mode  of  government  contracts,  had  he  been 
known  to  have  had  any  concern  in  the  contract,  which 
Kent  declared  he  had  not  The  timber  was  bought  by 
Forbes  and  Company,  and  shipped  by  them  in  their  own 
name,  to  be  sent  to  the  yard  at  Weevil,  where  it  was  de- 
livered as  for  Kent's  use,  and  received  by  the  King's  officers 
as  such,  and  they  swore  they  should  not  have  received  it  on 
account  of  any  other  person ;  but  that  they  should  not  have 
permitted  even  Kent  to  dupose  of  it  in  any  other  manner  than 
for  the  work  contracted  for^  except  such  parts,  of  it  as  were 
found  unfit  for  the  intended  purpose,  because  they  considered 
it  as  delivered  for  the  purpose  of  the  contract.  Kent  had 
informed  the  agent-victualler,  that  Forbes  was  the  real 
contractor,  but  that  was  a  secret  between  those  persons. 
Before  the  work  was  finished,  Kent  became  a  bankrupt,  on 
which  Forbes  got  possession  of  the  timber,  to  recover  which 
the  present  action  was  brought,  on  a  supposition  that  the 
bankrupt's  creditors  were  entitled  to  it,  under  the  21  Jac, 
I.  c.  19. 

It  was  holden,  that  this  case  did  not  fall  within  the  sta- 

f  Collinf  y.  Forbes,  3  T.  R,  3i6. 
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tute  (31)  on  these  grounds,  that  there  never  was  any  sale  of 
the  timber  to  Kent,  nor  any  general  delivery  so  as  to  give 
him  the  absolute  disposition  of  it ;  for  the  storekeepers  would 
not  have  permitted  even  Kent  to  have  sold  the  timber  to 
any  other  person,  unless  any  part  of  it  had  been  unfit  to  be 
used  in  performing  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  contract.  There- 
fore there  could  not  be  any  danger  that  Kent's  creditors 
would  be  induced  to  trust  him  on  the  credit  of  that  pro- 
perty, or  as  supposing  it  liable  to  their  debts ;  that  the  pos- 
session which  ne  had  was  somewhat  similar  to  that  of  a 
carpenter,  who  receives  timber  to  convert  it  into  a  waggon; 
or  of  a  taylor,  to  whom  cloth  is  sent  for  the  purpose  of 
being  worked  up  (32).  And  that  it  was  a  very  different  case 
from  that  of  a  person  making  a  sale  of  any  part  of  his  pro- 
perty, and  yet  continuing  in  possession  and  taking  upon 
him  the  disposition  of  it  with  the  consent  of  the  vendee ; 
for  in  such  case,  as  the  property  was  originally  his  and  there 
never  was  any  visible  alteration  in  it,  it  was  a  snare  to  in- 
duce persons  to  give  him  credit,  to  which  the  vendee,  by 
his  neglect  to  obtain  the  possession,  lends  his  assistance,  as 
he  concurs  in  giving  a  false  appearance  to  the  transaction. 
But  in  this  case,  the  timber  came  into  Kent's  possession  in 
the  natural  course  of  the  transaction,  in  which  there  was 
not  any  fraud  either  actual  or  constructive ;  for  it  appeared 
by  the  evidence,  that  the  timber  was  originally  sold  to  the 
defendants  on  their  own  account,  and  that  the  vendor  did  not 
know  that  the  bankrupt  had  any  concern  in  the  transaction. 

Where,  by  agreement  between  B.  and  the  defendant,  B. 
agreed,  on  payment  to  him  of  a  sum  certain,  to  convey  to  the 
defendant  a  dwelling-house,  and  to  deliver  possession  of  all 
the  household  furniture  and  stock,  and  that  after  formal  pos- 
session delivered  to  the  defendant,  B.  should  be  allowed  to 
remain  in  possession  for  3  months  without  paying  rent ;  which 


(31)  "  With  regard  to  the  case 'of  Collins  v.  Forbes,!  was  by 
DO  means  satiKfied  with  the  decision  ;  it  stnick  me,  that  when  the 
timber  was  delivered  to  the  officers  of  government  in  Kent^s  name, 
and  for  his  use,  he  had  the  possession,  and  order,  and  disposition  of 
it ;  hut  the  court  proceeded  on  this  ground,  that  the  bankrupt  had 
possession  of  the  goods  for  a  special  purpose  onl  Vy  and  had  not  the 
order  and  disposition  of  them."  Per  Lawrence,  J.  in  Gordon  v« 
East  India  Company,  7  T.  R.  23?. 

(32)  See  the  remark  of  Mr.  Cullen,  t^ndin^  to  impeach  the  autho« 
rity  of  Collins  v.  Forbes.  Principles  of  the  Bankrupt  Laws  by 
Cullen,  p.  318.  n.  (106). 
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agreement  was  notorious  in  the  neighbourhood,  and  the  money 
was  paid  by  the  defendant,  and  a  formal  delivery  made  to  him> 
and  b.  afterwards  left  in  possession  according  to  the  agree- 
ment, who  became  a  bankrupt  whilst  he  so  remained  in  pos- 
session, and  before  the  expiration  of  the  3  months ;  held  that 
this  was  not  a  possession  by  the  bankrupt  within  the  stat.  21 
Jac.  1.  c.  19.  s.  11. 

Lastly,  the  possession  which  a  husband**,  living  with  his  j 
wife,  has  of  the  separate  property  of  the  wife,  settled  before  i 
marriage  in  trustees  for  her  separate  use,  is  not  sufficient  to  i 
brii^  a  case  within  the  statutes;  and  it  will  not  be  any  ob-  , 
jection  to  such  a  settlement,  that  the  goods  were  not  describ- 
^A  in  the  deed,  or  referred  to  in  a  schedule  annexed.    It  is 
observable,  however,  that  if  stock  in  trade  is  thus  settled  on 
the  wife,  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
trade,  if  the  husband  intermeddles  in  such  trade,  the  property 
lyill  be  liable  to  his  debts. 


y •  Of' Payments  piade  to  and  by  Bankrupts^  protected 

by  Statutes. 

Bv  the  act  of  bankruptcy,  all  the  neal  and  personal  estate  ,. 
of  the  bankrupt  is  vested  in  the  assignees  by  relation,  from  " 
the  time  of  the  act  committed.     The  legal  effect  of  an  act  of  : 
bankruptcy  is  to  enable  the  assignees,  when  a  corpmisaion  ; 
issued  out,  to  rescind  all.  contracts  made- by4jhe  baniy;m)t - 
^affcer  the  act  of  bankruptcy.    This  relatioTt"  takes  ^place  in 
aTf  cases  except  Ihree,"  wmch  are  provided  for  by  the  statutes  ' 
1  Jac.  1.  c.  15.  s.  14. — 21  Jac.  1.  c.  19.  s.  14.-7Tand  19  G.  2.  c. .  • 
32.  s.  1. 

Of  Payments  to  Bankrupts  protected  by  Statute. — By  stat. 
1  Jac.  1.  c.  15.  s.  14.  it  is  provided,  •*  that  no  debtor  of  the 
^f  bankrupt  shall  be  endangered  for  the  payment  of  his  debt 
**  truly  and  b'onSi  fide  to  any  such  bankrupt  before  such  time 
**  as  he  shall  understand  or  know  that  he  is  become  a  bank- 
•<  rupt." 

Without  this  protecting  provision,  a  bond  fide  payment 
made  to  a  bankrupt,  would  not  have  prevented  the  assignees 
from  recovering  the  same  debt    It  must  be  observed,  that 

%  M aller  ▼.  Mosfs  |  M.  «id  S.  335.         h  Jarman t*  WooUotoD,  3  T.  R.  6l 8. 
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this  provision  does  not  extend  to  payments  made  volun- 
tarily with  knowledge  of  an  act  of  bankruptcy*,  which  is 
tbllowed  up  by  a  commission.  But  where  there  has  not 
been  any  commission,  or  any  docquet  struck'',  or  any  inten- 
tion to  sue  out  a  commission,  if  a  trader  brings  an  action 
against  his  creditor  for  a  debt  due,  it  will  not  be  any  defence 
to  say,  that  the  plaintiff  has  committed  an  act  of  bankruptcy, 
of  which  the  defendant  had  notice ;  for  in  such  case,  if  the 
plaintiff  recover,  and  the  defendant  pays  the  debt,  the  pay- 
ment, having  been  enforced  by  coercion  of  law,  will  be  valid 
against  the  assignees,  in  case  any  commission  should  after- 
wards be  taken  out  So  where  two  partnere  have  stopped 
payment,  and  a  commission  of  bankrupt  is  taken  out  a^nst 
one  of  them,  a  debtor  of  the  firm,  although  he  has  notice  of 
the  stoppage,  cannot  refuse  to  pay  money  due  to  them^ 

A  factor  gave  h  s  acceptance  to  his  principal"  for  the 
.amount  of  goods  sold  on  account,  afker  a  secret  act  of  bank- 
ruptcy of  the  principal,  but  without  notice  to  the  factor ;  and 
after  notice  of  the  bankruptcy  the  factor  paid  his  acceptance 
to  the  holder  of  the  bill;  it  was  holden  that  the  payment  was 
protected  by  the  statute. 

By  stat.  21  Jac.  1.  c.  19.  s.  14.  "no  purchaser  for  a  good  and 
"  valuable  consideration  shall  be  impeached  by  virtue  of  this 
"  act  or  any  other  act  theretofore  made  against  bankrupts, 
**  unless  the  commission  to  prove  him  a  bankrupt  be  sued  forth 
"  against  such  bankrupt  within  five  years  after  he  shall  become 
"  a  bankrupt" 

But  by  Stat  46  Geo.  3.  c.  135.  s.  1.  [22d  July,  1806,]  it  ia 
enacted,  "  That  in  all  cases  of  commissions  of  bankrupt 
••  thereafter  to  be  issued,  all  conveyances  by,  all  payments 
*^  by  and  to,  and  all  contracts  and  other  dealings  and  trans'^ 
"  actions  (33)  by  and  with  any  bankrupt,  bona  Jide  made  or 

i  Veraoo  v.  Haukey,  Q  T.  R.  1 13.  m  Wilkins  v.  Casey,  7  T.  R.  71 1.    Se« 

k  Foster  v.  AilansoD,  8  T.  R.  479.  also  Coles  y.  Robios,  3  Camp*.  N.  P. 

I  Pnckett  y.  Down,  3  Camp.  N.  P.  C.  C.  183.  S.  P. 
131. 


(33)  Trover  for  goods.  The  goods  in  question  were  taken  in 
execution  by  the  defendants  on  the  7th  of  July  last ;  and  it,  was 
proved  that  the  bankrupt  had  committed  an  act  of  bankruptcy  in 
the  May  preceding,  but  that  the  commission  was  not  sued  out 
against  him  till  the  1st  of  October  following.  The  goods  were 
sold  on  the  90th  of  July,  and  on  the  30th  of  the  same  month  the 
money  was  paid  over  to  the  person  at  whose  suit  they  were  taken 
\n  execution.     For  the  defendants,  it  was  contended,  that  this  cas9 
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"  entered  into  more  than  two  calendar  months  before  thd 
"  date  of  such  commission,  shall,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  be  good^ 
provided  the  person  so  dealing  with  such  bankrupt  had 
not  at  the  time  of  such  conveyance,  &c.  notice  of  any 
prior  act  of  bankruptcy  having  been  committed  by  such 
bankrupt,  or  that  he  was  insolvent,  or  had  stopped  pay- 
ment." And  by  s.  2.  "  In  all  cases  of  commissions  of 
bankrupt  thereafter  to  be  issued,  every  person  with  whom 
the  bankrupt  shall  have  really  and  bond  fide  contracted 
any  debt  before  the  date  and  suing  forth  of  such  conunis* 
sion,  which,  if  contracted  before  any  act  of  bankruptcy 
committed,  might  have  been  proved  under  any  such  com- 
mission, shall,  notwithstanding  any  prior  act  of  bankruptcy, 
be  admitted  to  prove  such  debt,  and  to  be  a  creditor  under 
such  commission,  in  like  manner  as  if  no  such  prior  act  of 
bankruptcy  had  been  committed,  provided  such  creditor 
had  not,  at  the  time  of  the  debt  being  cjontracted,  notice  of 
any  prior  act  of  bankruptcy."  And  by  s.  3.  "  in  all  cases 
**  in  which,  under  commissions  of  bankrupt  thereafter  to  be 
**  issued,  it  shall  appear  that  there  has  been  mutual  credit 
**  given  by  the  bankrupt  and  any  otBer  person,  or  mutual 
**  debts  between  the  bankrupt  and  any  other  person;  one 
**  debt  or  demand  may  be  set  off  against  another,  notwith- 
**  standing  any  prior  act  of  bankruptcy  committed  by  such 
**  bankrupt  before  the  credit  was  given  to,  or  the  debt  was 
contracted  by  such  bankrupt,  in  like  manner  as  if  no  such 
prior  act  of  bankruptcy  had  been  committed;  provided 
**  such  credit  was  given  to  the  bankrupt  two  calendar 
**  months  before  the  date  and  suing  forth  of  sucK  commis- 
**  sion,  and  provided  the  person  claiming  the  benefit  of  such 
**  set-off  had  not  at  the  time  of  giving  such  credit  notice  of 
"  any  prior  act  of  bankruptcy,  or  that  such  bankrupt  was 
**  insolvent  or  had  stopped  payment:"  And  by  the  same 
section  it  is  provided,  "that  the  issuing  of  a  commission, 
"  although  it  shall  afterwards  be  superseded,  or  the  striking 


was  within  this  section ;  but  per  Lord  Ellenborough,  C.  J.  "  There 
is  no  pretence  for  calling  this  a  payment  by  the  bankrupt,  and  the 
meaning  of  the  word  transactions  must  be  determined  by  the  words 
used  along  *with  it,  viz.  "  contracts  and  other  dealings."  The 
transactions  protected  by  this  clause  of  the  statute  are  evidently 
transactions  between  the  parties  in  the  ordinary  course  of  business, 
not  transactions  carried  on  through  the  medium  of  legal  process.'* 
The  plaintiffs  had  a  verdict  for  the  proMduce  of  tlie  goods  allowing 
for  the  expenses  of  the  sales,  but  not  for  the  sheriff's  poundage* 
Blogg  v.  Phillips,  2  Camp,  N.  P,  C.  129. 
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of  a  docket  for  the  purpoee  of  isMuing  a  commission^  lohe- 
ther  any  commissiou  sluill  have  actually  issued  thereupon 
or  not,  shall  be  deemed  ttotice^  of  a  prior  act  of  hankruptcy 
for  the  purposes  of  this  act,  if  it  shall  appear  that  an  act 
of  bankruptcy  had  been  actually  committed  at  the  time  of 
issuing  such  commission  or  striking  such  docket.**  And  by 
8.  4.  **  All  persons  against  whom  any  commission  of  bank- 
rupt shall  thereafter  issue,  and  who  shall  be  duly  found 
bankrupts  under  the  same,  shall,  upon  obtaining  their 
certificate,  be  discharged  from  all  debts  by  this  act  made 
proveable  under  such  commission,  and  shall  have  the  be^ 
nefit  of  the  several  statutes  now  in  force  against  bankrupts, 
**  in  like  manner  as  if  such  secret  acts  of  bankruptcy  had 
**  not  been  committed  prior  to  the  contracting  such  debts/* 
And  by  s.  5.  "  No  commission  of  bankrupt,  thereafter 
issued,  shall  be  avoided  by  reason  of  any  act  of  bankruptcv 
having  been  committed,  by  the  person  against  whom  such 
commission  shall  have  issued,  prior  to  the  contracting  the 
debt  of  the  creditor,  upon  whose  petition  such  commis- 
sion shall  have  issued,  if  such  petitioning  creditor  had  not 
any  notice  of  such  act  of  bankruptcy  at  the  time  when  the 
"  debt  to  him  was  contracted." 

Notwithstanding  this  last  section,  it  is  still  necessary,  in 
order  to  support  a  commission  of  bankrupt*,  that  there  should 
have  been  a  good  petitioning  creditor's  debt  subsisting  at  the 
time  when  the  act  of  bankruptcy  was  committed;  and  it  is  not 
sufficient  that  the  petitioning  creditor's  debt  accrued  before 
the  suing  out  of  the  commission. 

By  Stat.  49  G.  3.  c.  121.  (20th  June,  1809,)  s.  2.  it  is  enacted, 
that  in  all  cases  of  commissions  of  bankrupt  hereafter  to 
be  issued,  all  executions  and  attachments  against  the 
lands  and  tenements,  or  goods  and  chattels  of  the  bank- 
rupt, bona  fide  executed  or  levied  more  than  two  calendar 
months  beK)re  the  date  and  issuing  of  such  commission, 
shall  be  valid  and  effectual,  notwithstanding  any  prior  act 
of  bankruptcy  committed  by  such  bankrupt,  in  like  man- 
ner as  if  no  such  prior  act  of  bankruptcy  had  been  com- 
^*  mitted ;  provided  the  person,  at  whose  suit  such  execution 
**  or  attachment  shall  have  issued,  had  not  at  the  time  of 
executing  or  levying  the  same  any  notice  of  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent,  or  had  stopped  paymeot    Provided  always,  that 
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p  Not  proof    R.  V.  Bollock,  l  Taun-  act  of  bankruptcy,  bas  been  repealed 

ton**  R.  71.    Thia  member  of  the  by  vtat  49  G.  3.  c.  J3i.  a.  1. 

clanae,  which  declares  that  striking  o  Moss  ▼.  Smith,  ]  Camp.  N.  P.  C. 

|i  docket  shall  \>t  notice  of  a  prior  409. 


m       • 


220  BANKRUPT. 

/ 

( 

**  the  issuing  of  a  commission  of  bankrupt,  although  such 
•*  commission  shall  afterwards  be  superseded,  shall  be  deemed 
such  notice,  if  it  should  appear  that  an  act  of  bankruptcy 
had  been  actually  committed  at  the  time  of  issuing  such 


"  commission." 


Of  Payments  by  Bankrupts  protected  by  Statute, — The 
next  object  of  consideration  is  the  stat  19  Geo.  2.  c.  32.  s.  1. 
Before  this  statute,  when  an  act  of  bankruptcy  had  been 
committed,  and  a  commission  had  issued  in  consequence  of 
it,  the  property  of  the  bankrupt  was  by  relation  to  the  act 
of  bankruptcy  so  vested  in  the  assignees,  that  any  payment 
made  by  the  bankrupt  after  the  act  of  bankruptcy,  was  void 
as  against  creditors,  however  fairly  such  payment  might 
have  been  made,  and  without  any  regard  to  its  being  a 
voluntary  or  compulsory  payment.  In  order  to  avoid  the 
inconveniencies  arising  from  too  rigid  an  observance  of  this 
principle,  when  trade  became  more  extensive,  the  stat  19 
G.  2.  was  made,  whereby,  after  reciting  the  frequent  com- 
mission of  secret  acts  of  bankruptcy,  unknown  to  creditors, 
and  other  persons  with  whom  the  bankrupts  had  dealings 
in  trade,  and  their  continuing  afterwards  to  appear  publicly 
and  carry  on  their  trade  by  buying  and  selling,  drawing,  ac- 
cepting»  and  negotiating  bills,  and  paying  and  receiving 
money  on  account  thereof,  in  the  usual  way  of  trade, .  and 
in  the  same  open  and  public  manner  as  if  they  were  solvent 
persons,  and  further  reciting  the  discouragement  to  trade 
and  prejudice  to  credit,  from  permitting  payments  to  be  de- 
feated in  the  cases  and  under  the  circumstances  above-men- 
tioned, it  is  enacted,  "  that  no  real  and  bond  fide  creditor 
of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bond 
fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bills 
of  ex:chj^nge  really  and  bon&  fide  drawn,  negotiated,  or  ac- 
cepted by  such  bankrupt,  in  the  usual  and  ordinary  course 
**  of  trade  and  dealing,  shall  be  liable  to  repay  to  the  as- 
"  signees  of  such  bankrupt's  estate,  any  money  which  before 
**  the  suing  forth  such  commission  was  really  and  bona  fide 
**  and  in  the  usual  and  ordinary  course  of  trade  and  dealing  f, 
received  by  such  person  of  any  such  bankrupt,  before  such 
time  as  the  person  receiving  the  same  shall  know,  under- 


« 


p  Money  receired  in  respect  of  bills  of  exchange  not  yet  due  cannot  be  con« 
ndered  as  received  by  tlie  creditor  in  the  usual  and  ordinary  course  of  trade 
and  dealing.  The  payments  protec(ed  are  payments  upon  bills  actually  doe. 
Taropliu  ▼.  Diggins,  s  Camp.  N.  P.  C.  3i9.  Semb.  that  accommodation 
bills  are  not  bills  which  can  be  said  to  have  been  drawn  iu  the  usual  course 
of  trade  and  dealing  within  the  meaning  of  this  statute,  S.  C.  See  farther 
pn  this  subject,  Holroyd  v.  Whitehead,  a  Camp.  N.  P.  C.  !»3(». 
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'*  stand,  or  have  notice,  that  he  is  become  a  bankrupt,  or  that 
"  he  is  in  insolvent  circumstances  (34).'* 

A  payment  under  an  arrest  9,  has  been  construed  to  be  a 
payment  in  the  usual  and  ordinary  course  of  trade  and  deal- 
mg,  and  consequently  within  the  protection  of  this  act 

The  bankrupt  was  indebted  to  Morgan  by  the  acceptance 
of  a  bill  of  exchange.  The  bill  not  being  paid,  M.  com- 
menced an  action  against  the  bankrupt,  and  employed  a 
sherilTs  officer  to  arrest  him.  The  bankrupt  upon  being 
arrested,  paid  the  amount  of  the  bill.  Neither  M.  nor  any 
one  concerned  for  him  personally  knew  that  the  bankrupt 
had  committed  an  act  of  bankruptcy,  or  that  he  was  in  in- 
solvent circumstances.  The  majority  of  the  judges  in  the 
Court  of  Common  Pleas,  viz.  Heath  and  Rooke,  J.  held  this 
a  good  payment  within  the  statute.  Chambre,  J.  thought 
otherwise  (35). 

q  Cox  T.  Morg^ii,  s  Bos.  &  Pul.  893.  Per  Heath  and  Rooke,  Js.,  Chambre,  J. 
dissent.  See  also  the  cases  there  cited  of  Calvert  v.  Lingard,  and  HoIuips 
▼.  Weonington,  establisbing  the  same  point,  andexp.  Farr,  9  Ves.  5i5. 


(34)  Different  opinions  have  been  entertained  in  respect  of  the 
manner  of  construing  this  statute.  It  was  said  by  Chambre,  J.  in 
Cox  V.  Morgan,  2  Bos.  &  Pul.  407,  that  as  all  the  other  bank- 
rupt laws  are  remedial,  and  as  the  act  in  question,  by  giving  a 
preference  to  a  particular  class  of  creditors,  trenches  upon  the  great 
leading  principle  of  those  laws,  viz.  the  securing  the  property  for 
equal  distribution,  therefore  it  was  not  peculiarly  entitled  to  have 
its  operation  extended  by  construction.  But  in  the  same  case, 
p.  412.  Heath,  J.  is  reported  to  have  said,  that  this  had  always  been 
considered  as  a  remedial  statute,  and  as  such  was  entitled  to. a  libe- 
ral construction.  So  Lord  Kenyon,  C.  J.  in  Bradley  v.  C^^rk, 
5  T.  R.  200.  said,  that  it  was  a  remedial  law,  and  that  effect  ought 
to  be  given  to  it  as  far  as  the  words  would  warrant.  See  Ellen- 
borougn,  C.  J.  in  F^ovil  v.  Browning,  7  East,  154. 

(35)  In  Harwood  v.  Lomas,  II  East,  127.  the  question  arose 
whether  a  payment  of  a  promissory  note  by  a  bankrupt,  under  an 
apprehension  of  process  of  execution  issuing  against  him,  upon 
judgment  obtained  on  the  note,  was  a  payment  in  the  usual  and 
ordinary  course  of  trade  and  dealing  within  the  statute.  The  court 
inclined  to  think  that  it  was  not,  but  did  Dot  give  any  decisive 
opinion  on  this  point,  holding  the  payment  not  to  be  preotcted,  on 
the  ground,  that  it  did  not  appear  in  the  special  case,  that  the  note 
(even  supposing  it  to  be  comprehended  under  the  tenn  bill  of  ex- 
change ill  the  statute)  had  been  drawn  and  negociatedin  the  usual 
and  ordinary  course  of  trade  and  dealing.  It  seems,  that  whether 
the  note  had  been  so  drawn,  &c.  was  a  question  of  fact  which  the 
jury  ought  to  have  found. 
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But  where  the  bankrupt  being  in  prison ',  sent  for  a  certain 
number  of  his  creditors  and  paid  them»  omitting  one^  at  whose 
suit  also  he  was  charged  in  custody ;  this  was  holden  to  be  a 
case  of  undue  preference,  and  the  payment  thus  made  not 
within  the  protection  of  the  statute, 

A  bill  of  exchange  had  been  drawn  on  the  bankrupt*,  who, 
when  it  became  duei  requested  time  of  the  holder  (the  de- 
fendant Hall)  saying,  it  was  not  convenient  to  pay  it  at  that 
time,  but  promising  to  pay  interest  for  it,  if  the  defendant 
would  permit  it  to  remain  in  his  (the  bankrupt's)  hands, 
and  afterwards,  without  notice  of  the  bankruptcy,  the  de- 
fendant on  application  received  payment  of  the  bill :  the 
court  were  clearly  of  opinion,  that  this  was  not  such  a  pay- 
ment in  the  ordmary  course  of  business  as  came  within  the 
provision  of  the  statute,  on  the  ground,  that  the  transaction 
amounted  to  a  loan  of  money  at  interest,  which  became  a 
debt. 

So  where  money  had  been  paid  by  a  trader^  after  a  secret 
act  of  bankruptcy,  to  a  carrier,  for  the  carriage  of  the  trader's 
goods,  it  was  holden,  that  the  payment  was  not  within  the 
statute,  which  was  confined  to  payments  made  for  goods»  and 
payments  of  bills  of  exchange. 

So  where  A.  obtained  a  verdict  for  a  sum  df  money  against 
B.",  who  afterwards  committed  an  act  of  bankruptcy ;  A.  in- 
stead of  entering  up  judgment  and  taking  out  execution^ 
consented  to  take  a  bill  for  the  amount,  drawn  by  B.  on  C. 
his  debtor,  which  bill,  when  it  becamp  due,  was  duly  paid  by 
C,  it  was  holden,  that  this  payment  was  not  protected  by  the 
statute. 

A  trader,  after. a  secret  act  of  bankruptcy*,  consigned 
goods  to  a  factor,  who  agreed  to  advance  money  thereon, 
and  accordingly  accepted  and  paid  bills  drawn  on  him  by 
the  trader;  a  commission  afterwards  issued  against  the 
trader,  after  which  the  factor  sold  the  goods  and  received 
the  money ;  it  was  holden,  that  this  case  did  not  fall  within 
the  provisions  either  of  the  I  Jac.  1.  c.  15.  s.  14.  or  the  19  G. 
2.  c.  32.  s.  1.  and  that  the  factor  was  answerable  to  the  as- 
signees for  the  value  of  the  goods. 

A  trader,  being  indebted  to  A.  for  goods  sold  and  delivered, 
committed  a  secret  act  of  bankruptcy  J^:  after  which  A.  with- 

r  Sontbey  T.Butler,  3  Bos.   &   Pal.  u  Pinkerton  v.  Marshall,  3  H.  BI.  334. 

937.    '  X  Copland  V.  Slein,' 8  T.R.  199. 

%  Vernon  and  others,  assignees  of  Ty-  y  Hovil  y.  Browniog,  B.  R.  H.  46  G. 

ler  V.  Hall,  2  T.  R.  648.  3.  7  Cast,  154. 
I  Bradley  y.  Clark,  5  T.  R.  197. 
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out  the  knowledge  of  the  bankrupt,  by  the  custom  of. London, 
Sittached  money  belonging  to  the  bankrupt  in  the  hands  of 
his  debtor,  and  received  the  same  from  the  debtor  in  con- 
sequence of  a  judgment  obtained  against  him  in  the  foreign 
attachment  It  did  not  appear,  that  the  bankrupt  knew  that 
this  money  was  in  the  hands  of  his. debtor;  it  was  holden, 
that  this  payment  by  the  debtor  was  not  protected  by  stat. 
19  G.  2.  c.  32.  for  that  statute  extends  only  to  payments  by 
the  bankrupt. 


VI .  Of  Actions  which  may  be  brought  by  the  As- 
signees  of  a  Bankrupt,  and  in  what  manner  they 
ought  to  sue. 

1.  Money  had  and  received. — An  action  for  money  had  and 
received  will  lie  arainst  a  creditor  of  the  bankrupt  •,  who  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sheriff  the  money 
arising  from  the  sale  of  the  goods ;  for  the  law  supposes  the 
creditor  to  have  received  the  same  for  the  use  of  the  assignees, 
in  whom  the  property  of  the  goods  is  vested,  and  thence  im- 
plies a  promise  to  pay. 

So  where  a  trader  became  a  bankrupt  by  lying  in  prison 
two  months  after  an  arrest*,  it  was  holden,  that  his  assignees 
might  maintain  an  action  for  money  had  and  received  against 
a  person,  who,  after  the  arrest,  and  before  the  expiration  of 
the  two  months,  having  had  notice  that  a  commission  would 
be  sued  out  against  the  trader,  sold  his  goods,  and  paid  him 
the  produce  (36). 

t  Kitchin  y.  CampbeH,  3  Wils.  304.        a  King  t.  Leith,  sT.R.  i4]. 
aod  Bl.  Rep.  827. 


(36)  In  cases  of  this  kind  the  assignees  have  an  election  to  bring 
either  trover  or  assumpsit.  In  trover  they  may  recover  the  full 
value  of  the  goods  at  the  timo  they  were  taken,  though  the  sale 
may  not  actually  have  produced  more  than  half  their  worth  ;  but 
in  assumpsit,  the  assignees  considering  the  party  sellinj^  the  g6ods 
as  their  agent,  are  entitled  to  recover  only  what  was  produced  by 
the  sale  af  the  goods.  Per  Grose  and  BuUer,  Js.  in  King  v.  Leith, 
t  T.  R*  144,  145*    If  the  assignees  bring  assumpsit  they  affirm  the 
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By  the  law  of  England  *,  if  not  contradicted  by  the  law* 
of  the  country  where  the  property  may  be,  the  commissioners 
may  dispose  of  the  personal  property  of  the  bankrupt  resi- 
dent here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  England,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  full  knowledge  thereof^ 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America ;  it 
was  holden,  that  the  assignees  might  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to 
their  use. 

So  where  after  an  act  of  bankruptcy  committed*,  but 
before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by 
virtue  of  which  he  attached,  and  after  the  assignment  re- 
ceived, money  due  to  the  bankrupt  in  one  of  the  British 
plantations  in  America;  it  was  holden,  that  the  assignees 
might  recover  the  same  in  an  action  for  money  had  and  re- 
ceived. 

•« 

A.  after  an  act  of  bankruptcy  conmiitted  by  B.^,  received 
'  the  amount  of  a  draft  dr^wn  by  B.  on  his  banker  in  favour 
of  A.,  for  a  bond  fide  debt.  The  plaintiffs,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before-mentioned  sum,  which  he  had 
paid  to  A.:  but  it  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set-oft*  was  disallowed.  The  plaintiffs  then  brought  an  ac- 
tion for  money  had  and  received  against  A.  to  recover  the 
amount  of  the  draft,  but  it  was  holden,  that  the  action  would 
not  lie ;  for,  although  the  plaintifl's  had  at  first  an  election 
whether  they  would  bring  the  action  against  the  banker  or 

b  Hanter  y.  PotUi,  B.  R.  H.  31  Geo.  3.    d  Vernon  ▼.  Hankey,  2  T.  R.  1 18. 
4  T.  R.  182,  (37).  e  Vernon  r.  Hanton,  2  T.  R.  267. 

c  Sill  V.  Worswick,  1  H.  B).665. 


contract,  and  the  defendant,  if  a  creditor  of  the  bankrupt,  may  set 
off  hisvdebt,  Smith  v.  Hodson,  4  T.  R.  211.  But  the  assigueea 
cannot  affirm  the  act  of  the  bankrupt  as  their  agent  in  }>art,  and 
avoid  it  as  to  the  rest,  Wilson  v.  Poulter,  Str.  859» 

(37)  The  authority  of  this  case  was  confirmed  by  the  decision  iw 
Phillips  V.  Hunter,  on  error  in  Exchequer  Chamber,  Hil.  35  Geo.  3. 
£yre>  C.  J.  dissentient,  2  H.  Bl.  402. 
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A«,  yet  having  in  the  former  action,  against  the  banker,  in- 
sisted that  the  money  had  not  been  paid  on  their  account,  and 
that  it  was  void,  they  could  not  in  the  present* action  be  per- 
mitted to  contradict  it,  and  insist  that  the  payment  was  made 
on  their  account. 

Covenant. — ^In  covenant  for  rent  on  an  indenture'  brought 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  -cannot 
plead  that  me  lessor  nil  habuit  in  tenementis ;  for  the  assig- 
nees succeed  to  all  the  rights  of  the  bankrupt,  and  conse- 
quently may  claim  the  benefit  of  that  estoppel,  which  would 
have  operated  between  the  lessor  and  lessee* 

Debt, — ^The  assignees  of  a  bankrupt  may  bring  an  action 
of  debt  on  the  stat.  9  Ann.  c.  14.  against  the  winner*  for 
money  lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

Trover. — ^If  after  an  act  of  bankruptcy  but  before  commis- 
sion, a  person  sue  out  execution  against  the  goods  of  the  bank- 
rupt! tinder  which  the  sheriff  makes  a  seizure,  arid  then  a 
commission  issues,  and  afterwards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  sheriff",  but  not 
trespass^  for  officers  and  ministers  of  justice  cannot  be  made 
trespassers  by  relation.     ^ 

In  like  manner  the  assignees  may  bring  trover  against  the 
party  suing^,  if  proved  a  party  t^  the  conversion  by  giving 
bond  to  the  sheriff,  and  receiving  the  money  levied  (38). 

Or  if  the  party  accompany  the  officer  in  levying  the  goods*, 
though  the  produce  of  the  goods  remain  in  the  hands  of  the 
sheriff's  broker. 

If  a  trader  become  a  bankrupt  between  the  time  of  exe- 
cuting a  bill  of  sale  of  a  ship  at  sea  to  the  defendant"',  and 
the  time  of  the  defendant's  complying  with  the  requisites  of 
the  registry  acts  of  the  26  Geo.  3.  c.  60.  and  34  Geo.  3. 
c.  68.  §  16.  though  such  requisites  were  completed  after 
the  act  of  bankruptcy,  and  before  the  action  brought,  yet 

f  Parkei' V.  Manniti};,?  T.  R.  537.  k  Rath  r.  Baker,  Bull.  N.  P.  4i.   Str. 

%  Brandon  t.  Pate,  9  H.  Bl.  368.  996.  and  MSS.  S.  C. 

h  Cooper  V.  Cbitty,  1  Burr,  qo,  and  1  1  Menham   ▼.  Edmonson,   1  Bos.  St 

Bl.  Rep.  63.  Pul.  369. 

i  Smith  V.  Milles,  1  T.  11.  475.  ni  Motw  ?.  Cbaruock,  sEast^v  R.  399. 


(38)  "  As  to  the  conversion  by  the  defendant,  the  evidence  is  as 
strong  as  can  be ;  the  bond  proves  that  he  ordered  the  execution, 
and  the  monev  paid  to  him  shews  who  had  the  produce  of  the 
goods."     Per  Cur.  S.  C.  MSS. 
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the  property  does  not  paBs,  and  the  assigneea  may  maintain 
trover  for  the  ship. 

If  a  trader  has  been  a  bankrupt  twice  %  and  obtained  his 
certificate  under  both  commissions,  but  has  not  paid  a  divi- 
dend of  15^.  in  the  pound  under  the  last;  although  the 
future  estate  of  such  bankrupt  remain  liable  to  the  claims 
of  his  individual  creditors,  under  the  second  commission, 
not  having  received  15^.  in  the  pound,  which  they  may 
respectively  sue  for  as  in  other  cases,  yet  this  will  not  pre- 
vent the  vesting  of  the  bankrupt's  estate  in  the  assignees 
under  a  third  commission  for  the  benefit  of  all  the  creditors, 
and  such  assignees  may  sue  for  and  recoyer  the  same. 

Where  S.  obtained  bills  of  exchange  from  the  defendant 
upon  a. fraudulent  representation,  that  a  security  given  by 
him  to  the  defendant,  (which  was  void,)  was  an  ample  se- 
curity, and,  on  the  next  day,  having  resolved  to  stop  pay- 
ment, informed  the  defendant  that  he  had  repented  of  what 
he  had  done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  <utys  afterwards  committed  an 
act  of  bankruptcy,  after  which  he  returned  to  the  defendant 
all  the  bills,  (except  one  which  had  been  discounted,)  and 
also  two  bank  notes,  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  the  security,  and  afterwards 
a  commission  of  bankruptcy  issued  against  S.,  the  assignees 
under  which  commission  brought  trover  against  the  de- 
fendant for  the  bills  and  bank  notes:  held  that  the  defendant 
was  entitled  to  retain  them^ 

In  what  Manner  the  Assignees  ought  to  sue, — ^In  actions 
brought  by  the  assignees,  they  may  declare  generally  as  as- 
sijpees  of  the  estate  of  A.  a  bankrupt,  according  to  the  form 
of  the  statutes  conceminff  bankrupts,  without  setting  forth 
the  act  by  which  the  trader  became  a  bankrupt',  or  the  pro- 
ceedings under  the  commission'. 

A  new  assignee  may  in  his  own  name  maintain  an  action 
upon  a  judgment',  obtained  by  a  former  assignee,  who  has 
been  displaced  by  the  chancellor. 

A  declaration  on  a  scire  facias*^  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt 
within  the  meaning  of  the  statutes,  and  that  his  goods  and 
effects  were  duly  assi^ed  to  the  plaintiff's,  is  sufficient, 
without  stating  the  trading,  act  of  bankruptcy,  &c.  because 
a  scire  facias  is  an  action. 

n  Horil  ▼.  Browning,  7  £«i«t,  154.  p  PepyB  t.  Low,  Carth.  ag. 

o  Gladstone  r.  Hadwen,  1  M.  &  S.517.  4  Lawson  y.  Lamb,  Lutw.  974. 

See  farther  Taylor  ▼.  Plumer,  3  M.  r  De  Cosson  v.  Vanghan,  10  East,  6|. 

&  S.  56s.  •  Winter  t.  Krelcbmau,  3  T.  R.  45. 
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The  assignees  cannot  make  themselves  parties  to  the 
record  in  any  intermediate  staj^  of  the  proceedings^  but  it 
must  be  immediately  after  judgment,  and  before  any  othei^ 
proceeding  has  taken  place,  though  an  interlocutory  judg- 
ment is  sufficient  for  this  purpose;  Hence  where  plaintiiF 
after  judgment  against  him  and  writ  of  error  allowed,  be^ 
comes  a  bankrupt,  the  assignees  ought  to  go  on  with  the 
writ  of  error  in  the  bankrupt's  name,  the  writ  of  error  being 
a  proceeding  after  the  judgment;  and  if  the  assignees^  in- 
stead of  adopting  this  method,  sue  out  a  sci.  feu  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court 
will  quash  it 

If  the  assignees  bring  to  action  upon  a  contract  made  by 
the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on 
them  to  sue  as  assignees,  and  so  to  state  themselves  in  the 
declaration. 

But  where  the  contract  is  made  by  the  bankrupt  after 
his  bankruptcy",  and  before  he  has  obtained  his  certificate^ 
as  all  his  property  is  then  vested  in  the  assignees,  he  will  be 
considerea  as  their  agent;  and,  in  such  case,  it  is  not  neces- 
sary thafthey  should  State  themselves  to  be  assignees  in  the 
declaration  (39) ;  in  like  manner  as  where  an  executor  brings 
action  on  a  contract  made  by  himself  respecting  the  goods 
of  the  testator,  he  need  not  name  himself  executor. 

In  actions  of  assumpsit  brought  by  the  assignees  on  con- 
tracts made  with  the  bankrupt,  there  are  two  ways  in  which 
the  promises  may  be  laid  in  the  declaration;  1st,  As  having 
been  made  to  the  bankrupt*  before  his  bankruptcy  (40) ; 
and,  2dly,  As  having  been  made  to  the  plaintiffs  as  assig- 
nees ^ 

t  Kretchman  v.  Beyer,  1  T.  R.  463-        y  Faabion  v.  Bonnet,  7  Vin.  Abr.  140 . 
11  EvBDs  y.  Maun,  Cowp.  S69.  Tit.  Ci*editorand  Bankrupt,  pi.  16. 

X  Rig  ▼.  Wilmer,  Str.  697.  adjudged 
00  dcmnrrer  to  declaration. 


(39)  "Nor  IS  it  necessary  that  the  assignees  should  give  evi- 
dence of  the  trading,  act  of  bankruptcy,  &c."  Per  Ashhurst,  J; 
in  Evans  v.  Mann^  Cowp.  570. 

(40)  It  is  most  usual  in  practice  to  state  the  promises  to  have' 
been  made  to  the  bankrupt,  and  this  form  is  best  adapted  to 
actions  on  promissory  notes  ^ven  to  the  bankrupt.  Sometimes  to' 
declarations  drawn  in  this  form,  where  the  fact  rt^quires  it,  countt 
are  added  for  money  had  and  received  to  the  use  of  the  assignees^ 
and  upon  an  account  stated  with  the  assignees,  with  promises  to 
the  assigrnees. 
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In  an  action  brought  by  the  assignees  of  a  bankrupt^*,  the 
plaintiffs  declared  on  an  account  stated  with  the  bankrupt, 
whereon  the  defendant  was  found  in  arrear  £  ,  and  being 
so  in  arrear,  he  promised  to  pay  the  plaintiffs  as  assignees. 
On  the  general  issue  pleaded,  the  evidence  was,  that  the 
account  was  stated  with  the  bankrupt,  and  the  defendant 
promised  to  pay  him,  but  there  was  not  any  evidence  of  a 
^promise  to  the  assignees.  Lord  Hardwicke,  C.  J.  was  of  opi- 
nion, that  the  declaration  was  supported  by  the  evidence^ 
and  the  plaintiffs  had  a  verdict  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice;  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces- 
sary to  prove  an  express  proniise  to  the  assignees;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 
rupt, there  was  a  sufficient  consideration:  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute;  and  this  was  evidence  of  a  promise  to  the  assig- 
nees so  as  to  entitle  them  to  this  demand,  standing  in  the 
place  of  the  bankrupt 

The  plaintiffs,  in  their  original  writ,  described  themselves 
as  assignees  of  A.*,  and  also  as  assignees  of  B.,  there  not  be- 
ing any  joint  commission  against  the  two,  and  declared  in 
several  counts  for  goods  sold  and  delivered  by  both  the  bank^ 
rupU,  and  also  for  goods  sold  by  each  of  the  bankrupts.  A 
verdict  was  found  for  the  plaintiffs,  and  the  damages  were 
assessed  severally  on  the  separate  counts.  On  a  motion  in 
arrest  of  judgment,  the  court  were  of  opinion  that  the  as- 
signees might  recover  as  much  as  the  bankrupts  themselves 
might  jointly  have  recovered;  therefore  as  the  damages 
were  assessed  severally,  they  might  enter  up  their  judgment 
on  the  count  for  the  joint-demand. (41). 

Agreeably  to  this  determination,  where  the  plaintiffs  sued** 
as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a 

i'oint  demand  due  to  all  the  bankrupts,  the  declaration  was 
lolden  good  on  motion  in  arrest  of  judgment 

%  Skimier  T.  Rebow,  T.  8  &  9  G.  *2.  CJ.  in  Dc  Coiison  ▼.  Vaughan,  lo 

B  R.  MSS.  East,  65. 

a  Hancock  v.  Haywood,  3  T.  R.  433.  b  Streatiield  v.  Halltday,  ^  T.  R.  779. 

•  recogaized  by  Lord  EUenborongb,  See  Scott  ▼.  Frankliu,  15  East,  428. 


(41)  If  the  verdict  l^ad  been  entered  generally,  the  judgment 
must  have  been  arrested;  because  the  court  were  clearly  of  opi- 
niou  that  the  counts  for  the  separate  demands  were  improperly 
joined. 
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The  assignees  under  a  joint  commission  against  A.  and  B. 
in  suing  on  a  separate  contract  entered  into  with  A.,  may 
describe  themselves  generally  as  assignees  of  A.,  without  no- 
ticing the  name  of  B.^ 

Actions  against  Assignees. — Formerly  when  a  dividend, 
was  declared,  it  was  considered  that  a  right  of  action  against 
the  assignees  accrued  \o  eveiy  creditor  for  his  proportion**, 
and  it  was  holden  that  assumpsit  might  be  maintained  against 
th^  assignees  of  a  bankrupt  by  a  cralitor  for  his  share  of  a 
dividend,  under  an  order  of  the  commissioners  (42) ;  and  in 
such  action  the  proceedings  before  the  commissioners  were 
conclusive  evidence  of  the  debt  (43),  and  the  assignees  could 
not  set  off  a  debt  due  from  the  plaintiff,  for  the  sum  proved 
must  betaken  to  be  the  balance  due;  but  now,  bystat  4() 
6.3.  c.  121.  8.  12.  no  action  shall  be  brought  by  anv  creditor 
who  has  proved  any  debt  under  any  commission  of  oankrupt, 
against  the  assignees  of  the  estate  of  such  bankrupt,  for  the 
amount  of  any  dividend  declared  by  the  commissioners:  but 
in  cases  of  refusal  by  the  assignees  to  pay  such  dividend,  the 
creditor  entitled  to  the  same  may  petition  the  Ld.  Chancel- 
lor, Ld.  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal,  who,  on  hearing  such  petition,  may  not  only 
order  the  payment  of  such  dividend,  but  also  in  all  cases 
in  which  it  shall  appear  that  the  justice  of  the  case  shall 
require  it,  may  order  payment  of  interest  for  the  time  that 
such  dividend  shall  have  been  withheld,  and  of  the  costs 
of  the  application. 

A  certificated  bankrupt  cannot  maintain  assumpsit*  against 
his  assignees  for  his  allowance  under  stat  5  G.  2.  c.30.  s.  7. 
(his  estate  having  paid  10^.  in  the  pound)  if  it  appear  that 
his  certificate  was  not  allowed  before  payment  of  the  divi- 
dends. 

c  Stonebousc  r.  Dt  Silra,  3  Cunpb.    d  Brown  t.  BuIIcd,  Doug:.  407.  per 
999.  KeuyoD,  C.  J.  6  T.  R.  549«  S.  P. 

€  Groome  ▼.  Potts,  6  T.  R.  548. 


(42)  After  a  debt  is  liquidated  before  the  eommisfeioners,  it  can- 
not be  litigated,  but  by  an  application  to  the  great  seal.  Per  Cur. 
Doug.  409* 

(43)  The  only  way  to  question  the  proof  of  the  debt  taken  by 
the  commissionerB  is  hf  petition  to  the  chancellor*  Per  Lord 
Mansfield,  C.  J.  Doug.  408. 
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VII.  Of  Actions  by  the  Bankrupt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy^  and  may  main<- 
tain  trover  for  them  against  strangers. 

So  if  an  order  for  the  delivery  of  goods',  belonging  to  A., 
but  in  the  possession  of  B.,  be  given  by  A-  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  due  from  A.  to  the 
bankrupt  after  his  bankruptcy,  and  B.  refuses  to  deliver  the 
goods,  the  bankrupt  may  maintain  trover  against  him  (44). 

In  cases  of  this  kind,  however,  the  bankrupt  can  recover 
only  where  the  assignees  do  not  interfere^,  for  the  general 
assignment  of  personal  property  by  the  commissioners  in 
the  first  instance  passes  all  the  future  acquired  as  well  as 
present  personal  property,  and  a  second  assignment  of  perso- 
nal property  coming  to  the  bankrupt  is  not  necessary;  conse- 
quently the  superior  title  of  the  assignees  must  prevail  \srhere 
they  come  forward,  and  assert  it. 

To  an  action  on  a  promissory  note  *,  and  for  money  lent, 
the  defendant  pleaded  that  the  plaintiff  was  an  uncertificated 
bankrupt,  whose  effects  had  been  duly  assigned  by  the  com- 
missioners under  a  general  assignment,  comprehending  in 
terms  the  future  as  well  as  present  personal  property  of  the 
plaintiff,  and  that  the  assignees  had  required  the  defendant 
.to  pay  to  them  the  money  claimed  by  the  plaiptiff.  Replica- 
tion, that  the  causes  of  action  had  accrued  after  the  plaintiff 
became  bankrupt,  and  that  the  defendant,  at  the  time  of  the 
contract,  treated  with  the  plaintiff  as  a  person  capable  of  re- 
ceiving credit  in  that  behalf,  and  that  the  commissioners  had 
not  at  any  time  since  assigned  to  the  assignees,  or  any  other 

Grson,    the  promissory  note  or  money  mentioned   to  be 
it.    On  demurrer,  it  was  holden,  that  the  replication  was 
bad  for  the  reasons  before  mentioned. 

f  Webb  ▼  Fox,  7  T.  R.  351.  h  Kitchen  v.  Bartscb,  7  East'e  R.  53. 

%  Fowler  ▼.  Down,  1  Bo«.  &  Pul.  44.       i  lb. 


(44)  These  cases  proceeded  on  this  ground,  that  an  uncertificated 
bankrupt  has  a  special  property  in  the  goods  in  his  possession  sub- 
sequent to  the  bankruptcy ;  but  notwithstanding  these  decisions,  to 
assumpsit  by  several  partners,  the  defendant  may  plead  in  bar  the 
bankruptcy  of  one  of  them.  Eckhardt  and  others  v.  Wilson, 
8  T.  R.  140. 
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An  uncertificated  bankrupt  may  maintain  an  action  for 
work  and  labour  done  after  his  bankruptcy^  (45). 

If  the  assignees  of  a  bankrupt  manufacturer  employ  him 
in  carrying  on  the  manufacture  for  the  benefit  of  the  estate, 
and  pay  him  money  from  time  to  time,  this  is  evidence  of 
such  a  contract  between  him  and  his  assignees  as  will  enable 
him  to  recover  from  them  a  reasonable  compensation  for  his 
work  and  labour'. 

Where  a  commission  of  bankrupt  is  taken  out  fraudu- 
lently or  maliciouly",  the  chancellor  may  under  the  stat. 
5  Greo.  2.  c.  30.  s.  23.  assign  the  bond  (given  by  the  peti- 
tioning creditor)  to  the  bankrupt,  so  as  to  enable  him  to 
recover  the  whole  penally  of  the  bond.  N.  The  assignment 
of  the  bond  by  the  chancellor  is  conclusive  evidence  of  the 
fraud  or  malice  in  an  action  brought  on  such  bond,  and  it 
is  not  necessary  to  state  in  the  declaration  that  the  com- 
mission was  fraudulently  or  maliciously  sued  out. 

See  further  on  this  point.  Smithy  v.  Edmonson,  3  East*8 


VIII.  0/ the  Pleadings. 

1.  Of  the  general  Plea  of  Bankruptcy  under  Stat.  5  Geo. «. 

e.  30..  s.  7.— By  stat.  5  Geo.  2.  c.  30.  s.  7.  "  If  any  bank- 

"  nipt  is  afterwards  impleaded  for  any  debt  due  before  such 

time  as  he  became  a  bankrupt,  he  may  plead  in  general, 

that  the  cause  of  such  action  or  suit  accrued  before  such 

k  Chippendale T.  Tomlinson,  Co.  B.  L.    1   Coles  r.  Barrow,  4  Taant.  774. 
5ih  edit.  p.  431.  m  Smith  r.  Broomhead,  7  T.  R.  300. 


«< 


(45)  So  for  work  and  labour,  and  materials  founds  incident  and 
necessary  to  the  labour.  Silk  v.  Osborae,  I  Esp.  N.  P.  C.  1 40.  So 
for  money  lent  and  advanced,  as  it  will  be  presumed  that  the 
money  may  have  been  earned  by  his  labour.  Evans  v.  Brown, 
1  Esp.  N.  P.  C.  170. 

Lord  EUenborough,  C.  J.  speaking  of  Chippendale  v.  Tomlin- 
son, and  the  cases  which  have  been  decided  on  its  authority,  said*, 
that  the  hardship  of  the  case  might  perhaps  have  warped  the  opi- 
nion of  the  judges,  when  the  evil  might  have  been  better  remedied 
by  statute,  but  now  there  was  an  inveterate  practice  of  above  twenty 
years  in  support  of  that  series  of  cases. 

•  In  Kitchen  ▼.  Bartsch,  7  £asl*B  R.  69. 
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time  as  he  became  a  bankrupt,  'and  may  give  the  special 
matter  in  evidence;  and  the  certificate  and  allowance" 
thereof  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and  other  matters  precedent  to  such 
certificate  and  a  verdict  shall  thereupon  be  given  for 
'*  the  defendant,  unless  the  plaintiff  can  prove  the  certifi- 
"  cate  obtained  unfairly  and  by  fraud  or  can  make  appear  any 
**  concealment  by  the  bankrupt  to  the  value  of  10/." 

This  general  plea  of  bankruptcy,  if  pleaded  in  the  Court  of 
Kind's  Bench,  does  not  require  the  signature  of  counsel";  but 
by  the  practice  of  the  Common  Pleas  it  ought  to  be  signed 
by  a  Serjeant*,  otherwise  it  maybe  treated  as  a  nullity. 

It  is  sufficient  for  th^  defendant  under  the  preceding  sta- 
tute to  pursue  the  words  of  it,  and  to  aver,  that  the  cause  of 
action  accrued  before  he  became  a  bankrupt;  without  aver- 
ing,  that  the  defendant  had  conformed  according  to  the  bank- 
rupt statutes**,  or  that  the  defendant  became  a  bankrupt  before 
the  commencement  of  the  suitP. 

By  a  certificate  obtained  under  a  joint  commission,  seps^- 
rate  as  well  as  joint  debts  are  discharged**.  In  like  manner, 
by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged'.  Formerly, 
indeed,  doubt$;  were  entertained  whether  a  certificate  under 
a  separate  commission,  against  one  partner,  would  not  dis- 
charjje  the  otl^er  partner;  and,  therefore,  it  was  held  neces- 
sary to  provide  against  such  discharge  .by  stat.  10  Ann.  c.  15. 
by  the  3d  section  of  which  it  is  enacted  and  declared,  "that 
partners,  joint  oj^ligors,  and  joint  contractors,  with  a  bank- 
rupt who  has  been  discharged,  ^hall  remain  liable,  as  if  the 
banjcrupt  had  never  been  discharged." 

This  general  ple?^  of  bankruptcy  may  be  supported  by 
(evidence  of  a  certificate  allowed  after  bill  filed,  and  before 
plea  pleaded*,  the  cause  of  action  having  accrued  before  the 
bankruptcy;  but  the  certificate  cannot  be  given  in  evidence 
under  the  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under 
the  statute,  the  defendant  must  avail  himself  of  this  dis- 
charge in  nlahner  prescribed  by  the  statute*. 

m  Leigh  q.  t.  ▼.  Monteiro,  6  T.  R.AQO;  431.  S.  C.    Wickee  ▼.  Strahan,  Sti\ 

n  Pitcherr  Martin,  3  Bos.  ikPul.  171'.  1157.  S.   P.    Horsey^n    case/  3  P. 

o  Williao  Y.  Giordani,  Co.  B.  L.  Slh  Wmn.  33- 

«dit.  p  518.  in  which  Paris  t.  Salk-  r  £xp.  Yale,  3  P.  Wma.  24.  n. 

eld^  3  Will.  139  was  overruled.  s  Harris  ▼.  James,  9  East,  88. 

p  Tower  V.  Cameron,  6  East's  R.  413.  t  Gowland  v.  Warreo,  1  Camp.  N.  P. 

9  Howanl  ▼.  Poole,  Str.  995.    Dar.  €.363. 
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But  the  certificate  will  operate  as  a  dischaiiee*  of  such 
debts  only  as  are  due  at  the  time  when  the  act  of  bankruptcy 
is  committed  (46).  Debts  proveable  under  the  commis- 
sion,  and  debts  to  be  dischai^B^ed  by  the  certificate,  are  con- 
vertible terms,  and  debts  not  due  at  the  time  of  the  act  of 
bankruptcy,  except  in  the  cases  specially  provided  for  by 
particular  statutes,  are  not  affected  by  the  commission. 

Hence  where  a  debt  accrues  after  an  act  of  bankruptcy 
and  before  the  issuing  of  the  cofnmission  ',  the  bankrupt  will 
remain  liable,  although  he  has  obtained  his  certificate,  and 
cannot  avail  himself  of  the  general  plea  of  bankruptcy. 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages 
after  an  act  of  bankruptcy  committed  by  defendant,  and  a 
commission  issued  thereon,  is  not  discharged  by  the  certifi« 
cate,  though  the  verdict  was  obtained  before  the  bankruptcy^. 
So  a  bankruptcy  of  plaintiff  occurring  after  verdict  for  the 
defendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action*. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due  become 
bankrupt*,  and  the  indorser  be  afterwards  obliged  to  take 
up  the  bill  on  account  of  non-payment  by  the  acceptor,  he 
may  prove  the  amount  under  the  commission;  anci  conse-* 
quently  if  the  acceptor  afterwards  obtain  his  certificate,  he 
will  be  discharged  from  the  debt 

Before  the  stat  49  Geo.  3.  c.  121.  a  debt  for  which  a  per- 
son was  merely  liable  as  surety>  but  which  was  not  paid 
until  after  the  bankruptcy  of  the  principal,  was  not  prove- 
able under  the  commission,  and  consequently  was  not  barred 

«  Bamford  t.  Barrel],  8  Bos.  &  Pvl.  i.    i  Walker  r,  Bamet,  5  Taaat.  778.  1 
?c  S.  C.  Marsh.  346.  S.  C. 

y  Bugs  T.  Gilbert,  2  M.  &  S.  70.  a  Joseph  r.  Ormc,  fl  Bos.  and  Pal.  N» 

R.  ISO. 


(46)  But  if  an  action ^be  commenced  against  a  bankrupt  after 
the  bankruptcy,  for  a  debt  due  before  the  bankruptcy,  and  a  ver- 
dict found  for  the  plaintiff,  and  afterwards  the  bankrupt  obtains 
his  certificate ;  the  costs  of  such  action,  as  well  as  the  original  debt, 
are  proveable  under  the  commi:«bnon.  Willet  v.  Pringle,  ^2  Bok  Be 
Pui.  N.  R.  190.  The  costs  bear  relation  to  the  ori  filial  debt;  hence 
where  plaintiff  before  the  bankruptcy  of  the  defendant,  bued  him 
for  a  debt,  and  went  on  with  the  suit  after  such  bankruptcy,  and 
had  judgment,  and  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  error,  which  was  nonprossed,  and  cobt#  of 
nonpros  in  error  awarded  against  him ;  it  was  holden,  that  tiie  cer- 
tificate discharged  defendant  from  these  costs.  Scott  v«  Ambiobe^ 
3  M.  &  S.  3^6. 
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by  the  certificate  *,  but  now  by  the  8th  section  of  that  sta- 
tute it  is  enacted,  **  that  where  at  the  time  of  issuing  the 
commission  any  person  shall  be  surety  for,  or  be  liable  for 
any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such 
surety  or  person  liable*,  if  he  shall  have  paid  the  debt,  or 
any  part  thereof  in  discharge  of  the  whole  debt,  although 
he  may  have  paid  the  same  after  the  commission  shall 
'*  have  issued,  and  the  creditor  shall  have  proved  his 
**  debt  under  the  commission,  to  stand  in  the  place  of  the 
••  creditor  as  to  the  dividends  upon  such  proof,  and  when 
^  the  creditor  shall  not  have  proved  under  the  commission, 
**  it  shall  be  lawful  for  sucn  surety,  or  person  liable,  to 
*'  prove  his  demand  in  respect  of  such  payment  as  a  debt 
•*  under  the  commission,  not  disturbing  the  former  divi- 
dends, and  to  receive  a  dividend  or  dividends  proportion- 
ably  with  the  other  creditors  taking  the  benefit  of  such 
commission,  notwithstanding  such  person  may  have  be- 
/  •*  come  surety  or  liable  for  the  debt  ot  the  bankrupt  after  an 
«  act' of  bankruptcy  had  been  committed  by  sucIibankTup?, 
**  provided  that  such  person  had  not  at  the  time  when  be 
^*  oecame  such  surety,  or  when  he  so  became  liable  for  the 
•*  debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy, 
**  or  that  he  was  insolvent,  or  had  stopped  pajmaeht;  pro- 
^  vided  that  the  issuing  a  commission  of  bankrupt,  although 
**  such  commission  shall  afterwards  be  superseded,  shall  be 
*'  deemed  such  notice;  and  eveiy  person  against  whom  any 
**  such  commission  of  bankrupt  has  oeen  or  shall  be  awarded, 
**  and  who  has  obtained  or  snail  obtain  his  certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  eveiy  such  per- 
son having  so  paid,  or  bein^  hereby  enabled  to  prove,  or 
to  stand  in  the  place  of  such  creditor,  with  regard  to  his 
debt  in  respect  of  such  suretyship  or  liability,  in  like 
manner  to  all  intents  and  purposes  as  if  such  person  had 
"  been  a  creditor  before  the  bankruptcy  for  the  whole  of 
*^  the  debt  in  respect  of  which  he  was  surety  or  was  so  li- 
«  able/' 

The  plaintiff  accepted  a  bill  of  exchange',  payable  at  a 
future  day,  for  the  accommodation  of  the  defendant  After- 
wards and  before  the  bill  became  due,  the  defendant  com- 
mitted an  act  of  bankruptcy.  The  bill  was  dishonoured. 
A  commission  issued,  but  was  shortly  aft;erwards  super- 
seded.     A  meeting  of  the  defendants  creditors  was  then 

b  Chilton  T.  Wiffin,  3  Wile.  i3.  Yonng;  c  See  cxp.  Lobbon,  17  Yes.  334.  and 

V.  Hockley,  3  Will.  346.  S  Bl.  R.  839.  exp.  Lloyd,  lb.  345. 

8.  C    VaDderheyden  ▼.  De  Paiba,  d  Stedmau  t.  Martinnant,    13  East, 

3Wils.S8S.  487. 
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held,  and  time  was  given  him.    The  plaintiff  then  accepted 
another  bill  for  the  purpose  of  taking  up  the  former  dis* 
honoured  bill,  including  also  interest  and  stamp.    This  last 
bill  was  indorsed  by  J.  S.  as  an  additional  security  to  the 
holders,  who  required  it    Afterwards  an  effectual  commis* 
sion  issued  upon  the  original  act  of  bankruptcy,  under  which  - 
the  defendant  obtained  his  certificate.     The  plaintiff  at  a 
subsequent  day,  when  the  second  bill  became  due,  paid  it. 
It  was  holden,  that  the  giving  of  the  second  acceptance  for 
the  prior  debt  did  not  discharge  the  original  debt  for  which 
the  plaintiff  had  become  surety  before  the  act  of  bank- 
ruptcy; and  in  paying  that  second  bill  the  plaintiff  was  only 
paying  the  same  debt  which  he  was  liable  to  pay  as  surety 
for  the  defendant  upon  the  first  bill;  and  consequently  that 
this  was  a  case  within  the  preceding  section  of  the  stat  49 
G.  3.  c.  121.  by  which  the  surety  for  a  debt  proveable  under 
a  commission,  though  not  paid  by  him  until  after  the  issu« 
ing  of  the  commission,  shall  stand  in  the  place  of  the  original 
creditor  as  to  the  whole  *of  the  debt  so  paid.    The  act,  how* 
ever,  provided,  that  it  should  not  extend  to  a  person  who, 
when  he  became  surety,  had  either  notice  in  fact  of  the  act 
of  bankruptcy  committed,  or  implied  notice  from  the  issu- 
ing of  the  commission,  though  such  commission  were  after- 
wards superseded.      But  the  plaintiff's  case  did  not  fall 
within  this  proviso,  for  his  suretyship  had  commenced  be- 
fore the  issuing  of  the  commission,  afterwards  superseded. 
The  debt  was  not  affected  with  the  implied  notice:  it  wag 
a  debt,  therefore,  proveable  under  the  commission,  and  was 
consequently  barred  by  the  certificate. 

The  plea  of  bankruptcy  is  not  a  plea  to  the  action,  but 
a  personal  discharge  only*;  hence,  where  an  action  of  as- 
sumpsit was  brought  against  A.  and  B.  jointly  as  partners, 
and  A.  pleaded  a  judgment  recovered,  and  B.  pleaded  his 
bankruptcy,  and  thereupon  the  plaintiff'  entered  a  nolle  pro^ 
segui  as  to  B.;  it  was  holden  that  the  plea  of  bankruptcy 
only  discharged  B.  ^  and  farther,  that  the  entry  of  the  nolle 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ;  for 
it  was  not  like  a  retraxit,  which  is  a  total  relinquishment  of 
the  suit 

Where  the  plaintiff's  demand  rests  in  damages,  and  can- 
not be  ascertained  without  the  intervention  of  a  juiy,  it 
cannot  be  proved  under  the  defendant's  commission.  Hence 
bankruptcy  is  not  any  plea  in  bar  to  ap  action  of  trespass 

e  Noke  and  miiotber   r.  Ingham,  f  See  lUt.  10  Ann.  c.  15.  8. 3. 

)  Wilg.  S9. 
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for  mesne  profits,  because  the  damages  are  uncertain'.  Nor 
to  an  action  of  trover,  though  the  conversion  happened  be- 
fore the  bankruptcy  \  Nor  can  the  bankruptcy  of  the  lessee 
be  pleaded  in  bar  to  an  action  of  covenant  brought  against 
him,  for  rent  arrear,  subsequent  to  his  bankruptcy*. 

But  now  by  stat  49  G.  3.  c.  121.  (20th  June,  1809)  s.  19. 
it  is  enacted,  **  That  in  all  cases,  in  which  a  commission  of 
bankrupt  shall  be  sued  forth  against  any  person,  after  the 
passing  of  this  act,  and  such  person  shall  be  entitled  to 
any  lease  or  agreement  for  a  lease,  and  the  assignees  shall 
accept  the  same,  and  the  benefit  therefrom,  as  part  of  the 
bankrupt's  estate,  the  bankrupt  shall  not  be  liable  to  pay 
the  rent  accruing  due  after  such  acceptance  of  the  same, 
nor  shall  he  be  liable  to  be  in  any  manner  sued  in  respect 
**  of  any  subsequent  non-observance  or  non-performance  of 
'^  the  conditions,  covenants,  or  agreements  therein  contained: 
**  provided  that  the  lessor  or  person  agreeing  to  make  such 
"  lease,  his  heirs,  executors,  administrators,  or  assigns,  may 
(if  the  assignees  shall  decline,  upon  their  being  required 
so  to  do,  to  determine  whether  they  will  or  will  not  so 
accept  such  lease  or  agreement  for  a  lease)  apply  by  peti- 
tion to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
**  Commissioners  of  the  Great  Seal,  praying  that  they  may 
**  either  so  accept  the  same,  or  deliver  up  the  lease  or  agree* 
**  ment  for  the  lease,  and  the  possession  of  the  premises,, 
**  who  shall  thereupon  make  such  order  a»  shall  seem  meet 
**  and  just,  and  which  shall  be  binding  on  all  parties." 

If  a  lessee  covenants  not  to  assim  and  becomes  bankrupt, 
and  his  assignees  take  tp  the  lease,  bis  covenant  is  discharged 
by  the  foregoing  section,  although  a  breach  of  it  had  become 
impossible,  by  reason  that  he  no  longer  had  the  subject  mat- 
ter respecting  which  the  covenant  was  made.  And  therefore 
if  he  comes  m  again  as  assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is  no  breach  if  he  as- 
signs*^ 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum 

Eer  week^  for  the  support  of  an  iU^timate  diild  the  plaintiff 
ad  had  by  the  defendant,  bankruptcy  having  been  pleaded. 
Lord  EUenborough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,  the  bankruptcy  would  ope- 
rate as  a  discharge,  but  as  no  proof  of  subsequent  arrears 
would  h^x^  been  admitted  under  the  commission,  the  defen- 
dant was  liable  for  such  arrears. 

g  Goodlitle  ▼.  Nortb,  Doag.  583.  k  Doe d.  Cbcere ▼.  SmiUi,  s TanQt.  %i^, 

h  Pwrkcr  r.  Norton,  6  T.  R.  69s.  1  Miller  ▼.  WlietteDbiiry,  1  Camp.  N. 

i  Anriol  Y.  Millv,  4  T.R.  94.  P.  C.  436. 
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B.  sold  a  ship  to  A.,  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  none"*:  afterwards  B.  became  a 
bankrupt,  and  A.  sustained  damages  by  paying  the  value  of 
the  ship  to  the  true  owner;  it  was  holden  in  an  action  on 
the  covenant  by  A.  against  B./  statiii^  the  special  damage,  that 
B/s  certificate  was  no  bar. 

This  plea  of  bankruptcy  ^  will  not  avail  a  person  against 
whom  a  second  commission  of  bankruptcy  has  issued,  unless 
he  has  paid  los.  in  the  pound  uil^der  that  commission,  al- 
though the  creditor  who  sues  him  has  signed  the  certificate ; 
for,  by  Stat  5  (Jeo.  2.  c.  30.  s,  9.  (the  first  statute  which  pro- 
vides for  the  case  of  a  second  bankruptcy)  the  person  only  of 
the  bankrupt  is  protected,  if  his  efiects  are  not  sufficient  to 
make  a  dividend  of  15^.  in  the  pound.  It  ipust  appear 
afiirmatively  that  the  estate  has  produced  15^.  in  the  pound; 
evidence  that  it  will  probably  produce  so  much®  is  not 
sufficient. 

If  a  defendant  rely  on  a  certificate  under  a  second  commis- 
sion of  bankruptcy  P  under  which  he  has  not  paid  15^.  in  the 
Eound,  it  will  be  sufficient  for  the  plaintiff,  in  order  to  deprive 
im  of  the  benefit  of  it,  to  produce  the  proceedings  ^nder  the 
former  commission,  and  prove  that  he  submitted  tq  it,  with- 
out proving  the  trading,  act  of  bankruptcy,  and  other  facts, 
which  are  necessary  to  support  the  commission  as  against 
third  persons. 

An  action  against  a  bankrupt^,  who  has  obtained  his  certi- 
ficate tinder  a  second  commission,  on  a  cause  of  action  accru- 
ing before  his  second  bankruptcy,  may  be  maintained,  before 
a  dividend  has  been  made,  or  the  period  for  making  it  allowed 
by  Stat.  5  Greo.  2.  c.  30.  s.  37.  is  elapsed,  if  evidence  be  ad- 
duced to  shew,  that  it  is  not  probable  from  the  state  of  the 
effects  in  the  hands  of  the  assignees  that  the  bankrupt  will  be 
able  to  pay  15^.  in  the  pound. 

The-' proving  a  debt  under  a  commission  issued  against  a 
person  who  had  before  compounded  with  his  creditors,  and 
whose  estate  under  the  commission  had  not  nor  would  produce 
I5s.  in  the  pound,  but  who,  before  he  became  a  bankrupt,  paid 
the  creditors  with  whom  he  compounded  the  full  amount  of 
their  debts,  was  held  to  discharge  the  bankrupt  in  respect  of 
his  future  estate  and  effects  from  an  action  for  the  debt  so 
proved'. 

m  Hammond  v.Toiilmin,  7  T.R.619.  p  Haviland  ▼.   Cook,   5  T.  R.  6r*3 
n  Philpott  y.   Corden,  5  T.  R.    287.        s  Eap.  N.  V.C.  195. 

Thornton  r.  Pallas,  Don^.  46.  q  Jeifs  v.  Ballard,  1  Bos.  &  Piil.  467. 

•  o  Corerly  r.  Morley,  16  East, 335.  r   Raad  r.  Sowerby,  3  M.  &  S.  T'*- 
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Evidence  of  the  Plea  of  Bankruptcy.^^The  only  eridence 
required  to  support  the  general  plea  of  bankruptcy  is  the 
production  of  tne  certificate  allowed  by  the  cnancellor*; 
out  the  creditor  may  avoid  the  certificate  by  shewing  that 
it  was  obtained  unfairly  and  by  fraud ' ;  as,  if  some  of  the 
creditors  have  been  induced  by  money,  or  notes  for  money, 
having  been  given  to  them  by  a  confidential  friend  of  the 
bankrupt,  to  sign  the  certificate,  the  certificate  is  void, 
whether  the  bankrupt  knew  of  the  money  having  been  given 
or  not ". 

The  certificate  will  not  be  a  bar,  if  the  creditor  can  shew 
a  concealment  to  the  value  of  10/.,  but  on  the  other  hand,  the 
bankrupt  may  shew  that  the  concealment  was  not  wilful  or 
fraudulent*. 

By  Stat  5  Geo.  2.  c.  30.  s.  12.  the  bankrupt  shall  not  avail  * 
himself  of  the  certificate  in  the  following  cases. 

1.  "If  upon  the  marriage  of  any  of  his  children  he  shall 
have  given  above  the  value  of  100/.  unless  he  shall  pipve 
by  his  books  or  otherwise,  upon  oath,  before  the  com- 

"  missioners,  that  he  had  at  the  time,  over  and  above  the 
"  value  so  given,  sufficient  to  pay  all  his  creditors  their 
"  debts:"     , 

2.  "  Or  if  he  shall  have  lost  in  any  one  day,  at  any  game, 
**  or  by  having  a  share  in  the  stakes  or  betting  on  either  side, 
•*  the  value  of  five  pounds,  or  100/.  in  the  whole,  within /toe/ve 
**  montJis  next  preceding  the  bankruptcy"  (47) : 

3.  "  Or  if  within  one  year  before  he  became  a  bankrupt  he 
**  shall  have  lost  100/.  by  any  contract,  with  respect  to  any 
"  stock  of  any  company  or  corporation,  or  any  parts  of  any 
**  public  funds  or  securities,  where  the  contract  was  not  to  be 
•*  performed  within  one  week  from  the  making  such  contract ; 
"  or  where  the  stock  was  not  actually  transferred  or  delivered 
"  in  pursuance  of  the  contract." 

The  preceding  clauses,  being  penal,  are  construed  strictly. 

The  certificate  is  void,  if  signature  of  one  of  the  creditors 
has  been  obtained  bv  a  promise  from  the  bankrupt  to  pay  that 
creditor  his  whole  debt^ 

B  See  the  statute.  x  Cathcart  v.  Blackwood,  D.  P.  96 

t  Robson  T.CaIze,  Doug:.  92s.  Feb.  1765. 

u  Holland  V.  Palmer,  1  Bos.  &  Pul.93.    \-  Phillips  r.  Dicas,  15  East,  948^ 


(47)  Insuring  in  the  lottery  is  not  gaming  within  the  meaning  of 
this  clause,  Lewis  v.  Piercy,  1  H.  BI.  29.  Nor  keeping  a  lottery 
office.     Ex  parte  Richardson.    Co.  B*  L#  5th  edit  p.  46a< 
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By  Stat  49  G.  3.  c.  121.  s.  6.  it  is  enacted,  "  That  after 
Jan.  1,  1810»  if  assignees  (who  are  indebted  to  the  estate  of 
the  bankrupt  in  100/.  or  upwards  in  respect  of  money  come 
to  their  hands  as  assignees,  and  wilfully  retained  or  employ- 
ed by  them  for  their  own  benelSit)  shall  become  bankrupt, 
"  the  certificate  which  may  be  obtained  by  them  shall  only 
"  have  the  effect  of  freeing  the  person  from  arrest  and  impri- 
*'  sonment,  but  the  future  effects  of  such  assignees  shall  re- 
"  main  liable  for  so  much  of  their  debt  to  the  estate  of  the 
**  bankrupt,  as  shall  not  be  paid  by  dividends  under  their 
commission,  with  interest;  (tools  of  trade,  necessaiy  house- 
hold goods  and  furniture,  and  necessary  wearing  apparel  of 
bankrupt  and  wife  and  children  excepted}. 

And  by  the  14th  section  of  the  same  statute  it  is  enacted, 
•*  That  after  the  20th  June,  1809,  it  shall  not  be  lawful  for 
"  any  creditor,  who  has  o»  shall  have  brought  any  action,  or 
*^  instituted  any  suit  against  any  bankrupt  in  respect  of  any 
"  demand  which  arose  prior  to  the  bankruptcy^  or  which 
might  have  been  provea  as  a  debt  under  the  commission, 
to  prove  a  debt  under  such  commission  for  any  purpose 
**  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the 
'*  proceedings  under  such  commission,  without  relinquish- 
**  mg  such  action  or  suit,  and  all  benefit  from  the  same*;  and 
that  the  proving  or  so  claiming  a  debt  under  a  commission, 
by  any  creditor,  shall  be  deemed  an  election  by  such  credi- 
tor, to  take  the  benefit  of  such  commission  with  respect  to 
the  debt  so  proved  or  claimed  by  him ;  provided  always, 
•'  that  such  creditor  shall  not  be  liable  to  the  payment,  to  the 
"  bankrupt  or  his  assignees,  of  the  costs  ot  such  action  or 
suit  which  shall  be  so  relinquished  by  him :  and  provided 
also,  that  where  any  such  creditor  shall  have  brought  any 
action  or  suit  against  such  bankrupt  jointly  with  any  other 
**  person  or  persons,  his  relinquishing  such  action  or  suit 
''  against  such  bankrupt  or  bankrupts,  shall  not  in  any 
"  manner  affect  such  action  or  suit  against  such  other  per- 
*•  son  or  persons." 

It  seems  that  proving  a  debt  under  a  commission  is  an 
election  within  the  foregoing  section,  which  deprives,  the 
creditor  of  his  remedy  by  action  against  the  bankrupt*,  in  the 
cases  excepted  in  stat  5  Geo.  2.  c.  30.  s.  9.  But  tnis  clause 
does  not  extend  to  prevent  a  creditor  who  proves  a  joint  debt 
under  a  commission  ao;ainst  one  partner  from  suin^  the 
others^.    The  drawer  of  a  bill  of  exchange,  who  has  paid  the 

2  Sec  HoweU  r.  Golledge,  &  TauDt.    b  Heath  v.  Hall,  4  Taunt.  336.    Se« 

174.  alto  YouDg  T.  Glasa,  16  £act,853. 

a  Read  ▼.  Soirerby,  a  At .  fc  S.  78. 
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amount  to  the  holder  after  a  commission  of  bankruptcy  issued 
against  the  acceptor,  may  sue  the  acceptor  before  he  has 
obtained  his  certificate  and  arrest  him  upon  the  bill,  not-* 
withstanding  the  holder  has  proved  the  bill  under  tiie  com* 
mission^. 

An  express  promise  (48)  by  a  bankrupt  after  having  obtain- 
ed his  certificate,  to  pay  an  antecedent  debt,  is  bindino^  * ;  but 
if  the  promise  be  to  pay  when  he  is  able,  the  plaintiff  must 
prove  ability  at  the  time  of  action  brought  •. 

In  the  case  of  an  express  promise  after  certificate,  the 
plaintiff  is  not  obliged  to  declare  specially',  but  may  declare 
on  the  original  cause  of  action;  and  if  the  bankruptcy  be 
pleaded  the  plaintiff  may  give  the  subsequent  promise  in 
evidence. 

If  a  bond  for  the  payment  of  money  has  been  forfeited  be- 
fore bankruptcy',  quaere,  whether  payment  of  interest  by  the 
bankrupt,  after  certificate,  will  render  him  liable  to  be  sued 
on  the  bond  ? 

By  Stat  5  Gea  2.  c.  30.  s.  9.  **  If  any  commission  shall 
issue  against  any  person  who  shall  have  been  discharged  by 
that  act^  or  shall  have  compounded  with  his  creditors^  or  deli- 
''  vered  to  tj^em  his  estate  or  effects,  and  been  released  by 
"  them,  or  been  discharged  by  any  act  for  the  relief  of  in- 
solvent debtors,  the  body  only  of  such  person  conforming 
to  the  act,  &c.  shall  be  free  from  arrest  and  imprisonment ; 
**  but  the  future  estate  and  effects  shall  remain  liable."  The 
true  construction  of  this  clause  is,  that  the  compositions  it 
contemplates  are  not  such  as  are  limited,  and  extend  to  a 
particular  descriptioil  of  creditors  only,  but  to  such  as  are 
general,  and  would  admit  all  creditors  of  whatever  descrip- 
tion they  may  be.  Hence  a  deed  of  composition,  framed  only 
for  the  joint  creditors  of  two  bankrupts,  under  which  seven  of 
the  joint  creditors,  whose  debts  exceeded  2000/.  accepted  of 

«  Mead  ▼.  Brabam,  s  M.  &  S.  91.  f  Williams  t.  Dyde,  Peake':»  N.  P  C. 

d  Truemau  t.  Fenton,Cowp.  544.  68.  cites  Russell  r.  Hardman,  B.  R. 

fl  Besford  r.  Sattiiders,  ^  H.  Bl.  116.  M.  3s  G.  3.  S.  P« 

P^  3  Jus.  g  Alsop  T.  BrowD^  l>a«g>  191- 


(48)  The  promise  must  be  precise  and  positive ;  for  if  it  be  given 
by  the  bankrupt  in  loose  general  terms,  e.  g.  **  that  his  effects  will 
pay  20s,  in  the  pound,  and  that  he  will  pay  every  body,"  it  will  not 
be  binding.  Lynbury  v.  Weightman,  5  E«p.  N.'  P.  C,  198, 
EHenborough,  C.  J. 
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Ae  prdffielred  composition  of  3^.  in  the  pound;  but  which  wad 
not  signed  or  acc^ted  by  three  other  joint  creditors^  whose 
debts  amounted  to  92/.,  nor  by  the  separate  creditors  bf  one 
of  the  bankrupts ^  is  not  such  a  **  compoundinir  with  his  credi- 
**  tors*'  as  will,  within  the  foregoing  clause,  avoid  the  effect 
of  a  subsequent  certificate  under  a  commission  of  bankrupt; 
to  protect  the  future  estate  and  effects  as  well  as  the  person 
of  one  of  the  bankrupts,  who  was  afterwards  sued  to  judg- 
ment, and  had  execution  levied  on  his  goods  by  one  of  hid 
separate  creditors. 

Of  Discharge  by  Certificate  in  foreign  CoUntry,*-^Wlmt  is 
a  discbaige  of  a  debt  in  the  country  where  it  is  contracted,  is 
a  discbarge  of  it  eveiy  where  (49). 

Hericcj  if  a  bankrupt  in  Irelsind,  obtain  his  certificate  there, 
4ind  come  into  England,  he  v^ill  be  discharged  by  such  certi- 
ficate from  a  debt  contracted  in  Ireland^  prior  to  the  commis- 
sion*. 

So  where  the  defendant  gave  the  plaintiff  at  Baltimore  in 
America,  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  upon  a  person  in  England^  which  bill  was 
afterwards  protested  here  for  non-acceptance  \  and  the  de- 
fendant afterwards,  while  he  was  resident  abroad,  became  a 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by  the 
law  of  that  state ;  it  was  holden,  that  such  certificate  was  a 
bar  to  an  action  here  upon  an  implied  assumpsit  to  pay  the 
bill  in  consequence  of  the  non-acceptance  in  England ;  Law- 
rence, J.  observing,  that  when  the  plaintiff  agrewl  to  tike  the 
bill  in  question,  the  promise  in  efiect  was  this,  to  pay  thej 
money  in  America,  if  it  were  not  paid  here*  Then  the  bill 
having  been  refused  acceptance  here,  the  implied  promise  to 
pay  the  money  arose  in  America,  and  consequently  the  defen- 
dant's certificate  was  a  bar  to  the  demand. 

» 

But  a  discharge  under  a  commission  of  bankrupt  in  a  foreign 
country,  is  not  any  bar  to  an  action  for  a  debt  contracted  here 
with  a  subject  of  this  country*. 

Sei-o^.—- By  stat  5  Geo.  2.  c.  30*  s.  28.  **  Where  it  shall 

h  Norton  ▼.  Shak^speare»  15  East,  619.  i   Ballantiife  t.  GoltliDgr,  Co.  B.  L.  5tb 
CurliDS^  ^'  Oakley,  C.    B.  London        edit.  p.  4$g. 

Sittioga  after  Triu.  T.  54  Geo.  3.  k  Potter  v.  Brown,  5  East's  R.  194. 

coram  Gibbs,  C.  J.  S.  P.  I  Smith  r.  Buchanan,  1  East's  R.  6. 


{49)  This  principle  was  recogniEed  in  Hunter  v.  Potts,  4  T.  R-s 
iS^« 

n 


S42 


BANKRUPT. 


cc 


cc 


C€ 


<C 


<c 


appear  to  the  coramissionerSy  or  the  major  part  of  themt 
that  there  hath  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between  the  bank- 
rupt and  any  other  person,  at  any  time  before  such  person 
became  a  bankrupt,  the  commissioners,  or  the  major  part 
of  them,  or  the  assignees  of  such  bankrupt's  estate  shall 
*^  state  the  account  between  them,  and  one  debt  may  be  set 
against  another,  and  what  shall  appear  to  be  due  on  either 
side  of  the  balance  of  such  account,  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  dainied  or 
paid  on  either  side  respectively." 

A.,  a  merchant,  employed  B.,  a  broker,  to  effect  policies 
and  sell  goods^  and  entrusted  him  with  the  policies ;  A.  being 
indebted  to  B.  for  premiums  of  insurance,  and  having  obtain- 
ed an  advance  of  money  upon  a  pledge  of  goods  placed  in  B.'s 
hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of  A.'s 
general  credit,  became  bankrupt  Afterwards  a  loss  happened, 
and  B.  received  it  from  the  underwriters:  held"  that  uiis  was 
a  mutual  credit,  within  the  foregoing  statute,  and  that  B. 
might  retain  the  sum  received  for  the  loss,  in  liquidation  of 
his  advance  as  well  as  of  the  balance  due  for  premiums. 

Plea  of  Set-off. — ^It  was  formerly  holden  that  a  set-off 
could  not  be  allowed  as  against  the  assignees  of  a  bankrupt  ^ ; 
but  in  k  modern  case,  where  an  action  was  brought  by  the 
assignees  of  a  bankrupt,  the  court  said,  they  were  clearly  of 
opinion  that  the  defendant  might  set  off  a  debt  due  to  him 
from  the  bankrupt  ^  The  debt,  however,  intended  to  be  set 
off  must  have  accrued  before  the  act  of  bankruptcy ' ;  for 
where  defendant  attempted  to  set  off  a  note  which  had  been 
indorsed  to  him  after  the  bankruptcy,  the  court  resisted  the 
attempt. 

So  defendant  cannot  set  off  cash  notes  issued  by  the  bank- 
rupt^, payable  to  J.  S.  or  bearer,  though  the  notes  bear  date 
before  the  bankruptcy,  unless  the  defendant  shews  that  such 
notes  came  to  his  hand  before  the  bankruptcy  (50). 

To  enable  the  holder  of  a  bankrupt's  acceptances  to  avail 


m  Olirc  v.  Smitb,  5  Taunt.  56. 
n  Ryall  v.  Larkiti,  1  VVils.  155. 
Ridout  V.  Brough,  Cowp.  133. 


p  Manh  t.  Chamber*,  Str.  Ifl34. 
q  Dickson  r.  Evans,  6T.  R.  57. 


(50)  Ltiwrence,  J.  observed,  in  this  case,  that  if  the  notes  had  been 
made  payable  to  the  defendant  himself,  he  should  have  tbouij^bt  it 
reasonable  evidence  of  their  having  come  to  his  hands  at  the  time 
they  bore  date. 
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himself  of  them  in  an  action  by  the  assignees  against  himself 
on  his  own  acceptance,  by  way  either  of  set-off  or  of  mutual 
credit,  he  must  most  distinctly  prove,  either  that  the  obliga- 
tion on  himself  to  pay  the  bills  so  set  off  subsisted  before  the 
bankruptcy,  or  that  there  was  a  mutual  credit  created  in  the 
origin  of  tne  bills'. 

The  defendants  had  accepted  bills  for  the  acconmiodation  of 
a  trader.  He,  after  committing  an  act  of  bankruptcy,  but  be^ 
fore  a  commission  was  sued  out,  lodged  money  with  the  defei> 
dants  for  the  purpose  of  taking  up  the  bills,  which  did  not 
become  due  until  after  the  commission  was  sued  out,  and  were 
then  paid  by  the  defendants.  It  was  holden*,  that  the  defen- 
dants were  bound  to  refund  this  money  to  the  assignees ;  and 
that  they  were  not  entitled  to  a  set-off  under  the  preceding 
•statute :  for  the  statute  is  expressly  confined  to  mutual  credit 
and  mutual  debts  at  any  time  before  such  person  became  a 
bankrupt.  The  money  in  question  was  not  the  bankrupt's 
money,  but  the  money  of  his  assignees :  it  was  always  a  debt 
due  to  them,  and  consequently  a  debt  due  from  the  bankrupt 
could  not  be  set  off  against  it. 


I* 


I 
I 


IX.  Of  the  Evidence  J  and  Witnes^s. 

Formerly  in  actions  brought  by  the  assignees  of  a  bank- 
rupt, it  was  incumbent  on  them  to  prove,  in  all  cases : 

1.  That  the  bankrupt  was  a  trader  within  the  meaning  of 
the  statutes. 

2.  The  act  of  bankruptcy. 

3i  That  the  commission  was  regularly  granted. 

4.  The  assignment  to  the  plaintiffs. 

5.  A  right  of  action  in  the  assignees. 

But  now  by  stat  49  G.  3.  c.  121.  s.  10.  (passed  20th  June, 
1809)  it  is  enacted,  "  that  after  the  passing  of  this  act,  in 
any  action  now  brought,  or  hereafter  to  be  brought,  by  or 
against  any  assignee  of  any  bankrupt,  the  conmiission  of 
bankrupt,  and  the  proceedings  of  the  commissioners  under 
the  same,  shall  be  evidence  to  be  received  of  the  petition- 


r  Ottg^hterlooy  r.  Easterby,  4  Tanot.    a  Tamplia  t.  Difgias,  2  Camp.  N.  Pi 
688.  C.  313. 
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ing  creditor's  debt  (51)  and  of  the  trading  and  bankruptcy 
of  such  bankrupt,  unless  the  other  party  in  such  action 
shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to 
such  action,  and  if  plaintiff,  before  issue  joined,  give  notice 
(52)  in  writing  to  such  assignee  that  he  intends  to  dispute 
such  matters  or  any  of  them ;  and  where  such  notice  shall 
have  been  given,  ii  such  assignee  shall  at  the  trial  prove  the 
matter  so  disputed,  or  the  other  party  shall  at  the  trial  ad- 
mit the  same,  the  judge  before  whom  the  cause  shall  be 
tried,  shall,  if  he  shall  see  fit,  grant  a  certificate  that  such 
proof  or  admission  was  made  upon  such  trial,  and  such 
assignee  shall  be  entitled  to  the  costs,  to  be  taxed  by  the 
proper  officer,  occasioned  by  such  notice ;  and  such  costs 
shall,  in  case  the  assignee  shall  obtain  a  verdict,  be  added 
to  his  costs,  and,  if  the  other  party  shall  obtain  a  verdict, 
shall  be  set  off  or  deducted  from  the  costs,  which  such 
other  party  would  otherwise  be  entitled  to  receive  from 
such  assignee." 

To  render  the  proceedings  evidence  under  the  foregoing 
statute  it  is  sufficient  to  shew  that  they  are  produced  from 
the  custody  of  the  solicitor  to  the  commission,  or  to  prove  the 
hand-writing  of  one  of  the  conmiissiohers  before  whom  they 
were  taken^  The  statute  is  not  confined  to  cases  where 
the  assignees  are  named  as  such  on  the  record".  But  if  the 
title  of  assignees  of  a  bankrupt's  estate,  strangers  to  the  record, 
comes  in  question  incidentally,  it  must  be  proved  in  the  same 

t  Collinson  t.  Hillear,  3  Camp.  N.  P.    u  Simmonds  ▼.  Knigbt,  3  Camp.  N.  P. 
C.30.  C.951. 


\ 


(51)  By  virtue  of  this  clause  even  the  deposition  of  the  petition- 
ing creditor  hefore  the  commissioners  (being  a  part  of  the  proceed- 
ings) becomes  evidence  of  his  debt  in  all  cases  where  notice  has  not 
been  given  that  it  is  intended  to  dispute  the  petitioning  creditor's 
debt*. 

'  (52)  The  notice  is  not  to  be  connidered  as  part  of  the  deftii- 
d^nt^  Evidence.  It  may  be  proved  as  soon  as  the  commission  is 
produced,  and  it  will  immediately  put  the  opposite  party  upon 
supporting  the  commission  in  the  same  manner  as  before  this  stiH 
tute  was  made.  Decharme  v.  Lane,  i2  Camp.  'N.  P.  C.  334» 
When  defendant  has  been  permitted  to  withdraw  his  plea  and 
plead  de  novOf  he  may  give  the  notice  with  the  second  plea ;  and 
that  will  be  sufficient,  although  no  notice  was  given  with  the  first 
plea*  S.  C. 

T.  Raodall,  9  Camp.  N.  P.  Ch  493*    Lawrence,  J» 
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mode  as  before  this  statute^  although  no  notice  of  contesting 
the  bankruptcy  has  been  given  by  the  opposite  party*.  And 
it  is  to  be  observed  that,  under  the  statute  the:  proceedings 
are  only  primi  facie  evidence,  and  that  witnesses  may  be 
called  by  the  defendant  to  contradict  the  depositions  respect- 
ing the  trading,  petitioning  creditor's  debt,  or  act  of  bank- 
ruptcy ^  In  proving  the  title  of  assignees  of  a  bankrupt,  if 
the  petitioning  creditor  was  the  assi^ee  of  another  bankrupt, 
it  is  necessary  to  prove  the  title  of  the  petitioning  creditor  to 
be  such  assignee,  by  all  the  like  proof  by  which  the  title  of 
the  assignee  in  question  is  to  be  proved  *• 

Having  in  the  three  first  sections  of  this  chapter  enun>e« 
i^ted  the  different  tirades  which  render  persons  liable  to  the 
bankrupt  laws,  and  also  the  several  acts  of  bankruptcy  men- 
tioned in  the  statutes,  it  will  be  unnecessaTy  to  repeat  them 
here;  1  shall  proceed,  therefore,  to  the  examinatipn  of  the 
third  head,  viz.  the  proof  relating  to  tlie  commission. 

3.  Proof  of  the  commission  ought  to  be  by  shewing  it 
under  seal%  the  petition  to  the  chancellor  on  which  it  was 
granted,  and  the  debt  of  the  petitioning  creditor  pr  credi- 
•tors.  By  stat.  5  Geo.  2.  c.  30.  s.  23.  no  cqmmission  shall 
issue  upon  the  petition  of  one  or  more  creditors,  unless  the 
single  aebt  of  the  creditor,  or  of  two  or  more  persons  being 
partners,  amount  to  100/.  or  upwards ;  of  two  creditors,  to 
150/.  or  upwards ;  of  three  or  more  creditors,  to  200/.  or  up- 
wards, 

^^'^'  -.  ^^  If  the  debt,  as  against  the  bankrupt^  amount  to  the  sum 
/ ,,  ^f  , /required,  it  is  sufficient,  though  the  creditor  should  have 
acquired  it  for  less ;  as  where  the  debt  (amounting  to  100/,) 
consisted  of  notes  payable  by  the  bankrupt  to  other  persons, 
who,  before  the  act  ot  bankruptcy,  had  indorsed  them  to  the 
petitioning  creditor  upon  his  paying  105.  in  the  pound  for 
them ;  it  was  holden,  that  this  aebt  was  capable  of  supporting 
the  commission. 

If  a  creditor  to  the  amount  required  before  an  act  of  bank- 
ruptcy*, receives,  after  notice  of  the  bankruptcy,  a  part  of 
his  debt  so  as  to  reduce  it  under  100/.,  he  is  not  precluded 
from  suing  out  a  commission,  because  the  part  payment  of 
the  debt  was  illegal  and  cannot  be  retained :  consequently, 
the  original  debt  remains  in  force  to  support  the  commis« 
sion. 

X  Doe  ▼.  Litton,  4  Taant.  741.  m  Bull.  N.  P.  4i. 

y  Ellis  ▼.  Shirley,  3  Campb.  434.    See  b  £x  parte  Lee,  i  P.  Winfi.783. 

alio  Mills  ▼.  Bennett,  9  M.  &S.556.  c  MsnnT.  Shepherd,  0  T.  A.  79. 
^  Doe  T.  ListoD,  4  Taunt.  741. 
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So  where  the  petitioning  creditor's  debt  had  been  reduced 
below  the  amount  required',  by  a  bill  drawn  by  the  bankrupt 
on  a  person  who,  not  having  any  effects  of  the  bankrupt,  re- 
fused to  accept  it,  the  original  debt  was  considered  as  still  in 
force,  and  sufficient  to  support  the  commission. 

A  commission  sued  out  upon  the  affidavits  of  four  petition- 
ing creditors,  whose  debts  do  not  appear  upon  the  face  of 
those  affidavits  to  amount  to  200/.  is  not  void,  the  provision 
in  the  act*^  respecting  such  affidavits  being  directory  only,  and 
not  conditional'. 

f.^..^^y  In  order  to  prove  the  petitioning  creditor's  debt^,  the  as- 

signees relied  on  an  entry  in  the  bankrupt's  books  **,  made 
some  months  before  the  act  of  bankruptcy,  wherein  it  was 
stated  that  the  bankrupt  was  indebted  to  the  petitioning 
creditor*  in  more  than  200/, ;  but  there  was  not  any  evidence 
that  the  debt  continued  down  to  the  time  of  the  bankruptcy; 
but  Ld.  Ellenborough,  C.  J.  held  that  the  debt  being  proved 
to  have  once  existed,  its  continuance  would  be  presumed. 

// .    •'    .  .'      Taking  asecurityof  a  higher  nature',  after  the  bankruptcy, 
.  /  '      '  '\  for  a  debt  of  an  inferior  nature,  contracted  before,  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor  from  * 
suing  a  commission  upon  it ;  as  in  tne  case  of  a  bond  taken 
for  a  simple  contract  debt. 

/  A.  a  trader  ^^  before  he  commits  any  act  of  bankruptcy, 

draws  a  promissory  note  for  200/.,  payable  to  B.  or  order, 
then  A.  commits  an  act  of  bankruptcy,  and  afterw^ards  B, 
indorses  the  note  over  to  C,  who  is  the  petitioning  credi- 
tor;  it  was  holden  per  totam  curiam,  that  he  may  well  be  so, 
for  the  200/.  was  a  debt  due  from  the  bankrupt  before  he 
committed  the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
^re  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  will 
sustain  a  commission,  before  the  other  has,  paid  his  own  ac- 
ceptance*. 

In  a  case"*,  where  the  petitioning  creditor  had  a  debt  of 
100/.  due  at  the  time  of  his  petitioning  upon  two. bills  for 
50/.  each,  drawn  and  issued  before  the  act  of  bankruptcy, 
but  which  did  not  fall  due  till  afterwards ;  the  court  were  of 

d  Bickerdtke  t.  Bollroao,  l  T.  R.  405.  h  See  Ewer  t.  Preston,  C.  T.  H.  378. 

^  Hill  ▼.  Ueale,  3  Bos.  Ik  JPul.  M.  R.  i  Ambrose ▼.  Clendon,  Str.  1049.  wi<t 

196.  Ca.  Temp.  Hard.  S67. 

f  5  G.  a.  c.  30. 1.  93-  k  Anon.  C.  B.  »  Wili».  135. 

g  Jackson  t.  Irrin,  B*  R>  8  C'nap*  ^-  ^  SarrattT,  Austin,  4  Tavnt.  900. 

F.  C.  4S.  m  Brett  v.  Levett,  13  East,  213. 
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opioion,  that  this  constituted  a  good  petitioning  creditor's 
debt ;  for  the  stat  7  Geo.  1.  c.  31.  whicli  admitted  of  the 
proof  under  commissions  of  bankrupt  of  debts  arising,  on 
securities  payable  at  a  future  day,  provided  that  no  creditor 
upon  such  securities  should  be  deemed  to  be  a  sufficient 
creditor  to  petition  for  any  commission,  "  until  such  time  as 
such  debt  snould  become  due  and  payable."  Therefore  the 
legislature  must  have  intended,  that  when  the  debt  did  be- 
come due  to  the  holder  of  such  securities,  he  miorht  be  a  pe- 
titioning creditor.  It  should  be  remarked,  that  m  this  case 
the  bankrupt  v^ras  indebted  in  more  than  lOOl.  at  the  time  of 
the  act  of  bankruptcy,  to  different  creditors,  although  no 
single  creditor  could  then  have  made  a  good  petitioning 
creditor. 

Goods  sold  and  delivered "  upon  an  a«:reement  to  be  paid 
for  by  a  present  bill  payable  at  a  future  day,  does  not  create 
a  present  debt  on  which  a  commission  of  bankrupt  can  be 
founded.  Neither  can  such  executory  contract,  if  no  such 
bill  payable  at  a  future  day  be  actually  given,  constitute  a 
gooa  petitioning  creditor's  debt  within  the  stat.  7  Geo.  1. 
c  31.  s.  1.  and  5  Geo.  2.  c.  30.  s.  2-2.  the  legislature  clearly 
intending  to  confine  the  power  of  petitioning  for  a  commission 
of  bankrupt  to  such  creditors  as  have  written  securities  pay- 
able at  a  future  day.  The  stat.  46  Geo.  3.  c.  135.  s.  6.  has 
not  made  any  alteration  in  the  law  in  this  respect  ^ 

Upon  a  sale  of  goods  at  six  or  nine  months  credit,  the  pur- 
chaser by  not  paying  at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  months  are 
expired'. 

^^^  ^  The  debt  of  the  petitioning  creditor  must  be  a  legal  debt; 

,y^  y  hence  the  assignee  of  a  bond  cannot  be  the  petitioning  credi- 

j^/'//  tor''.  But  a  simple  contract  debt,  though  of  above  six  yeara 
standing,  will  be  sufficient' ;  for  though  the  statute  of  limita- 
tions takes  away  the  remedy,  it  does  not  destroy  the  debt. 
Husband  entitled  to  a  debt  in  right  of  his  wife  as  executrix, 
cannot  alone  be  the  petitioning  creditor,  and  the  plaintiff  as- 
signee was  nonsuited,  because  the  wife  was  not  made  a 
petitioner  with  him '. 

I                       n  Hoskinii  ▼.  Dnperoy,  9  East,  498.  r  Quantock  ▼.  Eogland,   5  Burr.  9628. 

bnt  see  stat.  49  G.  3.  c.  191.  s.  9.  adoptiugthcopinionof  Eyrv,  C.  J.in 

post.  p.  250.  Swayii  v.  Waliinxer,  Htv.  74(1 

o  MosBv.  Smith,  B.  R.H.  49G.  3.  MS.  i  Master  r.  Winter,   at  the   London 

p  Price ▼.  Nixon,  5  Taunt.  338.  Sittint^s,  before    Lord  Hardwicke^ 

q  Medlicot^s  case,  In  Ch.  Str.  899.  per  Davies  392,  293.  and  3  Moutagu. 

Lord  Macclesfield,    C.  in  ex  parte  }29< 

Lee,  1  P.  W^nt.  783.  S.  P. 
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Husband  alone  cannot  be  the  petitioning  creditor  in  re^ 
spect  of  a  debt  composed  partly  of  a  sum  due  to  him  in  his 
own  right  and  partly  of  a  sum  due  to  his  wife  dum  sola^. 

Where  the  debt  is  due  to  a  partnership,  it  must  appear  that 
^11  the  partners  to  whom  it  is  due  concur  in  the  proceeding. 
Hence  a  commission  issued  on  the  petition  of  one  only  of 
two  partners  to  whom  a  joint  debt  is  due,  cannot  be  sup- 
ported**. 

A  debt  due  to  an  attorney  for  his  bill  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  in  pursuance  of 
Stat.  2  G.  2.  c.  23.  s.  22.  is  notwithstanding  a  legal  debt,  and 
will  8upf)ort  a  commission*. 

A  debt  for  money  lent  due  to  a  creditor  at  the  time  when 
an  act  of  bankruptcy  is  committed  by  the  debtor,  is  sufficient 
ibo  support  a  commission  against  him,  though  afterwards  ancl 
before  petitioning  for  such  commission,  the  creditor  obtains 
judgment  against  hirp  for  a  sum  of  money  including  such  debt, 
and  the  airulavit  made  in  order  to  obtain  the  commission  may 
be  an  affidavit  pf  debt  for  money  lenty. 

It  is  a  general  rule,  that  the  debt  must  have  been  contracted 
before  the  act  of  bankruptcy. 

In  action  for  a  breach  of  promise  of  marriage  A.  recovered 
damages  above  100?.  against  a  trader,  who  between  verdict 
and  judgment  committed  an  act  of  bankruptcy ;  held  that  the 
debt  on  judgment  was  not  a  good  petitioning  creditor's  debt  *• 

But  by  Stat.  7  Geo.  1.  c.  31.  reciting  that  traders  had  been 
obliged  to  sell  their  goods  upon  credit,  and  to  take  hills, 
bonds,  and  promissory  notes,  or  other  personal  securities 
for  their  monies  payable  at  a  future  day,  and  that  the  buyers 
becoming  bankrupts,  before  the  money  upon  the  securities 
became  payable,  it  had  been  a  question  whether  such  per- 
sons giving  credit  on  such  securities  should  be  let  in  to  prove 
their  debts,  it  is  enacted  and  declared^  "  that  all  persons 
giving  credit  on  such  securities  upon  a  good  and  valuable 
consideration  boni  fide  for  any  sum  of  money,  or  any 
thing  not  due  or  payable  at  or  before  the  bankruptcy, 
shall  be  admitted  to  prove  their  bills,  bonds,  notes,  or 
other  securities,  promise  or  agreement  for  the  same,  in  the 
same  manner  as  if  they  were  made  payable  presently,  and 
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t   Ramsey  v.  Georfl^,  j  M.  Ic  S.  176. 
tt  niicklandv.  Newftame,  1  Tauiit.477. 
^  Exp.  Sutton,  ]  1  Ves.  jati.  164.     Lcl. 
£ldou.Cb. 


y  Bryant  t.  Withers,  2  M.  &  S.  iffa^. 
1   Ex  parte  Charles^  14  East,  197. 
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•*  not  at  a  future  day."  By  a  proviso,  however,  in  thiB  act, 
(s.  3.)  such  creditor  was  disablea  from  petitioning  for  a  com« 
mission,  until  the  debt  became  actually  payable.  But  this 
disabling  proviso  is  repealed  by  stat  5  Geo.  2.  c.  30.  s.  22. 
and  it  is  thereby  enacteif,  "  that  a  creditor  having  bills,  bonds, 
**  notes,  or  other  personal  securities  (omitting  promise  or 
'*  agreement  for  the  same)  may  petition  for  a  commission.** 
This  last  clause  has  been  considered  as  a  legislative  construe* 
tion  of  the  7  Geo.  1.  confining  the  operation  of  that  statute  to 
written  securities  only\ 

A.  drew  a  bill  of  exchange  on  B.  (who  accepted  the  same) 
payable  two  months  after  date  to  A.*s  own  order*.  Soon 
after  the  acceptance,  but  before  the  bill  became  due,  A.  the 
drawer,  (having  previously  indorsed  the  bill)  became  a  bank- 
rupt. Payment  having  been  refused,  the  holder  brought  an 
action  against  A.  the  drawer,  who  defended  it  pn  the  ground 
of  his  bankruptcy,  and,  having  obtained  his  certificate;  it  was 
objected  on  the  part  of  the  plaintiff,  that  there  was  a  distinc- 
tion between  this  case,  where  the  bill  having  been  accepted, 
the  drawer  only  became  contingently  liable  in  default  ot  the 
acceptor,  which  default  was  not  made  until  after  the  bank- 
ruptcy, and  consequently  no  debt  due  from  the  drawer  be- 
fore ;  and  prior  cases  which  had  been  decided,  where  the  bill 
having  been  refused  acceptance,  the  drawer  became  imme- 
diately liable.  That  the  bankruptcy  of  the  drawer  having 
happened  before  the  day  of  payment  arrived,  the  bill  could 
not  be  proved  under  his  commission ;  for  there  was  not  then 
any  dehitum  in  pvcBsenti  solvendum  in  futuro ;  but  it  was 
altogether  contingent  whether  the  bankrupt  would  ever  be 
indebted  or  not.  On  the  part  of  the  defendant,  the  case  of 
Macarty  v.  Barrow  was  relied  on,  where  it  was  resolved,  that 
a  debt  is  created  immediately  upon  drawing  the  bill.  The 
court  were  of  opinion,  that  the  defendant  was  discharged  by 
his  certificate ;  Lord  EUenborough,  C.  J.  observing,  that  the 
plain  letter  of  the  stat.  7  Geo.  1.  c.  31.  was  decisive  of  the 
question  ;  and  that  it  was  not  necessary  to  resort  to  the  opi- 
nion delivered  in  Macarty  v.  Barrow,  the  propriety  of  which 
his  lordship  seemed  to  doubt.  Grose,  J.  declared  his  concur- 
rence on  the  ground  of  the  statute ;  but  observed  also,  that  he 
should  hesitate  long  before  he  decided  against  the  doctrine 
laid  down  in  Macarty  v.  Barrow,  which  had  been  often  recog- 
nized since,  that  the  drawing  of  a  bill  of  exchange  constitute! 
^  debiium  in  prasenii  from  the  drawer,  though  solvendum  in 
futuro, 

p  Hoffkini  X.  Diipcroy,  g  East,  5oa.  c  Starey  r.  Barns,  7  EMt,  435. 
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By  Stat  40  6.  3.  a  121.  (:20th  June,  1809)  &  9.  it  i^  enact* 
ed,  ''  that  aU  persons  who  have  given  credit,  or  shall  at  any 
time  hereafter  give  credit,  to  any  person  or  persons  who  is^ 
or  are,  or  shall  become  bankrupts,  upon  good  and  valuable 
•*  consideration  bona  fide  for  any  money,  which  is  or  shall 
**  not  be  due  or  payable  at  or  before  the  time  of  such  per- 
^  son's  becoming  bankrupt,  shall  be  admitted  to  prove  such 
**  their  debts  in  like  manner  as  if  the  same  were  payable 
**  pres^itly  or  not  at  a  future  day,  and  shall  be  entitled  to, 
*'  and  shall  have  and  receive  proportional  dividends  of  such 
"  bankrupt's  estate  equally  with  the  other  creditors  of  such 
**  bankrupt,  deducting  only  thereout  a  rebate  of  interest  for 
**  what  they  shall  so  receive  at  the  rate  of  five  pounds  per 
*^  centum  per  annum,  under  commissions  which  have  issued, 
^*  or  shall  issue,  in  England,  and  at  the  rate  of  six  pounds 
*^  per  centum  per  annum  under  commissions  which  have  is- 
^*  sued,  or  shall  issue,  in  Ireland,  to  be  computed  from  the 
*'  actual  payment  thereof  to  the  time  such  debts  would  be- 
"  come  payable,  according  to  the  terms  upon  which  the  same 
"  were  contracted." 

It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  the  bank* 
nipt 

Hence,  in  order  to  prove  a  petitioning  creditor's  debt, 
which  -arises  by  bond,  proof  of  the  acknowledgment  of  the 
obligor  will  not  supersede  the  necessity  of  calling  the  subscrib- 
ing witness*. 

Entries  made  by  the  bankrupt  in  his  books  before  the  act 
of  bankruptcy  *,  provided  the  import  of  them  is  clear  and  un- 
equivocal, are  to  be  considered  in  the  same  light  as  parol 
declarations  of  the  bankrupt,  and  therefore  isufficient  proof  of 
the  petitioning  creditor's  debt     /  • 

The  commission  must  appear  to  have  been  regularly 
granted. 

Where  there  are  three  partners,  and  two  only  commit  acts 
of  bankruptcy,  there  may  be  separate  commissions  against 
the  two,  but  there  cannot  be  a  joint'  commission  against  them 

d  Abbot  T.PIniDbe,  Doug.  915.  f  Allen  t.  Downs,  B.  R.  M.  ssG.  3. 

c  WattiT.  Thorpe,  ]  Camp.  N.  P.  C.      .  cited  in  a  note  to  Scott  ▼.  Sttrmau, 

376.    S.  P.  admitted  in  Ranken  t.        Wiilet,  474. 

Horner,    Somerset    Lent    Assizes, 

1813. 
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(53).  So  where  one  of  three  partners  is  an  infant*,  lunatic, 
or  residing  abroad^,  there  may  be  separate  commissions 
against  the  other  two,  if  they  commit  acts  of  bankruptcy. 

A  second  commission  sued  out  against  a  bankrupt,  pending 
a  former,  under  which  he  has  not  obtained  his  certificate,  is 
void*,  for  an  uncertificated  bankrupt  is  incapable  of  trading 
for  his  own  benefit. 

A  commission  founded  upon  an  act  of  bankruptcy,  by 
lying;  two  months  in  prison,  cannot  be  sued  out  before  the 
expiration  of  the  two  months.  The  act  is  not  completed 
before  that  time,  and  the  affidavit  to  obtain  it  would  be  per* 
jury''. 

A  debtor  of  die  bankrupt  resisting  a  claim  made  by  the 
assignees  under  the  commission  against  him  may  give  in 
evidence,  in  order  to  defeat  such  commission,  a  prior  act  of 
bankruptcy,  and  a  sufficient  petitioning  creditors  debt  ex- 
isting at  the  time  of  such  prior  act  oi  bankruptcy.  But 
neither  the  bankrupt*,  or  any  person  claiming  under  him, 
will  be  permitted  to  avail  himself  of  this  drfence".  Nor 
will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the  peti- 
tioning creditor's  debt  be  shewn  to  exist  prior  to  the  act  of 
bankruptcy  '^ ;  it  is  not,  however,  required  to  be  shewn,  that 
the  creditor  ever  meant  to  take  out  a  commission  upon  that 
debt 

The  circumstance  of  a  creditor  having  proved  a  debt  under 
a  commifiision  will  not  estop  him  from  impeaching  the  com- 
mission in  an  action  brought  by  the  assignees  against  him- 

%  Ex  parte  Hendenon,  4  VcMy,  juii.  Boulcot,  a  Eap.  N.  P.  C.  597.   Mcr« 

163.  cer  T.  Wise,  3  Eap.  N.  P.  C.  216. 

h  Exp.  Layton,  6  Yes.  jun.  434.  m  Donovan  v.  Duff,  9  Eaut,  91. 

i   Martia  ▼.  0*Hara,  Cowp.  893.  n  Per  Lord  Eldon,  C.  in  R.  r.  Ballock, 

k  Gordon  t.  Wilkinnon,  S  T.  R.  507.  1  Taunton's  R.  88.    See  also  Miles 

1  Parker T.  Manning,  cited  in  Doe  v.  ▼.  Rawlins,  4  Esp.  N.  P.O.  191. 


(53)  If  three  he  bound  jointly  and  severally  in  a  bond,  the 
obligee  ought  to  sue  them  all  jointly,  or  each  of  them  separately, 
for  if  he  sue  two  only  of  the  three,  advantage  may  be  taken  of  the 
omission  by  a  plea  in  abatement,  that  another  jointly  sealed  the 
bond,  and  that  he  is  still  living.  Per  Keble,  to  which  Brian,  C.  J. 
agreed,  10  H.  7.  I6  a,  b.  Bro.  Obi,  94.  This  matter,  however, 
cannot  be  given  in  evidence  on  non  est  factum^  nor  can  advantage 
be  taken  of  it,  in  any  other  way  than  by  a  plea  in  abatement.  See 
Serjt.  William8*8  note  on  Cabell  v.  Vaughan,  I  Saund*  291. 
b.  n.  (4). 
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self*;  nor  is  it  pnm&Tacie  evidence'  of  the  validity  of  the 
commission. 

The  debt  of  a  creditor,  who  has  joined  in  a  petition  to 
supersede  a  prior  commission,  and  proved  his  debt  under  a 
second  commission,  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  tne  second  commission  is  founded, 
may  be  set  up  to  defeat  such  second  commission,  by  a  de- 
fendant in  an  action  at  the  suit  of  the  assignees  under  that 
commission.    Beardmore  v.  Shaw,  1  Bos.  &  Pul.  N.  R.  263. 

4.  The  assignment  is  to  be  proved  by  the  production  of 
the  deed^;  and  proof  of  the  execution  of  it  by  the  commis- 
sioners. 

5.  The  cause  of  action  must  be  proved  by  the  assignees 
in  the  same  manner,  as  if  the  action  had  been  brought  by 
the  bankrupt  himself.  It  is  impossible  to  lay  down  any  rules 
with  respect  to  this  head  of  proof,  which  must  necessarily  be 
adapted  to  the  nature  of  the  demand. 

In  trover  by  assignees  against  a  sheriff  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  re- 
fusal'; because  the  property  being  vested  in  the  assignees 
from  the  time  of  the  bankruptcy,  the  execution  is  tortious; 
and  where  a  possession  is  gained  wrongfully,  a  demand  is  not 
necessary. 

Of  the  Witnesses^ — The  bankrupt  cannot  be  a  witness  to 
swear  property  in  himself*,  or  a  debt  due  to  himself  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends;  for 
otherwise  it  is  manifest  that  he  is  interested;  but  he  may 
prove  property  in,  or  a  debt  due  to,  another.  It  may  ble 
observed,  however,  that  a  release  and  certificate  cannot 
make  the  bankrupt  a  witness  to  prove  his  own  act  of  bank- 
ruptcy* (54). 

No  question  can  be  asked  fr<mi  the  bankrupt,  the  object 

o  Stewart  r.  Ricbnao,  i  Esp.  N.  P.    r  Rnib  ▼.  Baker,  M.  8  G.  9.  B.  R. 

€.108.  MSS.    Ball.  N.  P.  41. 

p  Rankin  v.  Horner,  l6  Eaity  191.  •  Ewens  v.  Gold,  per  Hardwicke,  CSp 

q  Bull.  N.  P.  41.  H.  8  G.  2.  BuU.  N.  P.  43. 

t  Field  ▼.  Curtis,  Str.  829. 


(54)  *'For  although  the  bankrupt  has  obtained  a  certificate, 
yet  if  he  be  not  a  bankrupt  (as  he  cannot  be  if  he  has  not  com- 
mitted an  act  of  bankruptcy,  which  is  the  question)  his  certificate 
find  all  the  proceedings  under  the  conimissioni  are  void*** 
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of  which  is  to  support  his  own  bankruptcy;  and  it  is  imma- 
terial whether  such  question  be  asked  upon  an  exam  nation 
in  chief,  or  upon  a  cross  examination".  It  is  equally  mpro- 
per  in  both  cases.  Nor  can  a  bankrupt  (55)  be  asked  ques- 
tions, the  effect  and  tendency  of  which  is  to  establish  an  ante- 
cedent act  of  bankruptcy*. 

Nor  to  explain  an  equivocal  act  of  bankruptcy  3^. 

Nor,  if  a  ioint  commission  issues  against  two,  can  one,  hav- 
ing obtained  his  certificate,  be  called  to  prove  an  act  of  bank- 
ruptcy committed  by  the  other*. 

But  although  the  bankrupt  cannot  be  a  witness  to  prove 
his  own  act  of  bankruptcy,  yet  what  was  said  by  him,  at  the 
time,  in  explanation  of  his  own  act,  may  be  received  in 
evidence*.  Hence,  if  he  has  been  absent  from  home,  a  de- 
claration by  him  on  his  return  home,  that  he  had  been 
abroad  in  order  to  avoid  creditors,  is  good  evidence. 

In  an  action  by  the  obligees  of  a  joint  and  several  -bond 
against  one  of  the  obligors,  who  was  surety  for  another  of 
them  who  had  become  bankrupt,  which  action  was  brought 

tt  Eltom  T.  Brailey,  C.  B.  Loudon  Sit-  y  Hoffmao  v.  Pitt,  5  Ecp.N.P.  C.  39. 

tings  after  M.  T.  50  G.  3.  Lawrence,  Ellenborouf h,  C.  J. 

J.  S.  P.  s  Flower  v.  Herbert,  cited  9  H.  BU 

X  Wyatt  ▼.  Wilkioaon,  C.  B.  LonJon  S7<> 

Sittings,  Cbambre,  J.  5  Esp.  N.  P.  a  Beteman  v.  Bailey,  5  T.  R.  sis. 

C.  1 87 .  Ewetia  ▼.  Gold,  per  Hard wicke,  C.  J. 

Bull.  N.  P.  40.  S.  P. 


(55)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
and  received,  in  order  to  establish  the  act  of  bankruptcy,  the  plain- 
tiffs proved  that  the  trader  had  absconded  for  fear  of  being  ar- 
resteq.  The  defendant  in  order  to  substantiate  his  defence  in  proof 
called  the  bankrupt.  The  plaintiffs  offered  to  cross  examine  him, 
as  to  the  time  of  his  first  secreting  himself  for  fear  of  being  arrested. 
Norton  and  Ford  for  defendant  objected,  that  he  could  not  be  ex- 
amined tb  that  fact;  for  he  was  not  a  competent  witness,  being  in- 
terested to  establish  his  bankruptcy;  and  it  was  settled  that  the 
plaintiffs  could  not  produce  him  to  prove  an  act  of  bankruptcy, 
though  he  might  be  examined  as  to  collateral  matter.  On  the 
part  of  the  plaintiffs  it  was  admitted,  that  he  could  not  be  pro- 
duced by  the  plaintiff  as  a  witness  in  chief  to  that  fact,  but  when 
the  defendant  called  him,  and  made  him  a  competent  witness  in 
the  cause,  he  submitted  to  his  being  examined  and  could  not  pr^ 
rent  any  question  being  asked  his  own  witness.  Lee,  .C.  J. 
**  I  think  the  defendant,  by  calling  the  witness,  has  waved  all  objec- 
tions to  his  competency ;  and  therefore  he  may  be  examined  as  to  the 
time  of  the  bankruptcy.''  Fletcher  and  Bolton,  assignees  of  Gill, 
bankrupt,  t.  Woodmass*  B.  R.  London  Sittings,  M.  25  G.  3.  MS. 
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after  the  plaintiffs  had  elected  to  prove  their  debt  under  the 
commission,  and  thereby  had  relinquished  their  action  against 
the  bankrupt  by  s.  14.  stat  496.3.  c.  121.;  the  bankrupt 
not  having  obtained  his  certificate,  and  therefore  still  liable 
to  be  sued  by  the  defendant,  his  surety,  in  case  of  a  verdict 
against  him  by  the  plaintiffs,  is  not  a  competent  witness  for 
the  defendant,  to  prove  that  a  payment  of  a  sum  equal  to  the 
penalty  of  the  bond  made  by  him  (the  bankrupt)  to  the  plain- 
tiffs, before  action  brought  was  made  in  discharge  of  the  oond, 
and  not  upon  another  account^. 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  any 
of  the  facts  necessary  to  support  the  commission'^,  as  the 
petitioning  creditor's  debt*,  &c.  because  he  is  interested  in 
upholding  the  commission,  on  the  validity  of  which  his 
certificate  and  discharge  from  his  former  debts  depend  {56). 
But  to  prove  other  matters  he  may*,  that  is,  when  he  has 
executed  a  release  to  his  assignees  of  his  share  in  the  surplus 
and  dividends.    See  ante. 

A  certificated  bankrupt,  under  a  second  commission  of 
bankruptcy,  cannot  be  a  withess  for  the  assignees  under  that 
commission^,  if  he  has  not  paid  los.  in  the  pound  under 
it 

An  uncertificated  bankrupt  may  be  a  witness  against  him* 
self,  but  not  for  himself,  that  is,  he  may  be  a  witness  to 
decrease  the  fund,  but  not  to  increase  it'. 

Upon  an  issue  out;  of  chancery  to  try,  whether  the  bank* 
rupt  had,  within  one  year  before  his  bankruptcy,  lost  five 
pounds  in  one  day  at  gaming,  a  creditor  of  the  bankrupt 
was  called  to  prove  the  gaming;  but  the  C.  J.  would  not 
allow  him  to  be  a  witness;  because  he  would  be  entitled  to 
a  share  out  of  the  bankrupt's  allowance  forfeited  by  the 
gaming*. 

Upon  an  issue  to  try  the  validity  of  a  commission  of  bank- 
rupt, a  creditor  is  not  a  competent  witness  to  support  the 

b  Towncnd  ▼.  Downing,  i4Eut,  565.  e  Kennet  ir.  Greenwollen,  Peake^t  K^ 

c  I'er  Cur.  in  Chapmau  v.  Gardner,  P.  C.  3.  per  K«i)yoii,  C.  J. 

9  H.  Bl.  «79.  f  Butler  V.  Cooke,  Cowp.70.  and  VVaV 

d  Per  Ryder,  C.  J.  in  Flower  ▼.  Her-  ker  ▼.  Walker,  there  cited. 

I>ert,  London  Sittiuffs,  Dec.  17, 1754.  g  Shuttleworth  v.  Bravo,  Str.  507.  P<r 

9  H.  Bl.  379.  n.  (aO  Pratt,  C.  J.  Aliddlesex  Sitting. 


(56)  The  certiorate  may  be  considered  also  as  a  release,  which 
the  releasee  can  never  be  allowed  as  a  witness  to  affirm.  Per  Ryder,- 
C-  J.  in  Flower  v.  Herbert,  N.  P.  i  H.  BL  279.  n*  (a). 
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commission,  although  he  does  not  appear  to  have  proved 
under  it\ 

A  creditor  who  has  released  his  debt  to  the  assignees 
may  be  called  to  prove  the  act  of  bankruptcy,  although  the 
bankrupt  is  plaintiff  in  the  action  in  which  the  commission 
is  disputed  K 

A  release  to  the  asmgnces  only  is  sufficient  without  giving 
one  to  the  bankrupt  ^ 

A  creditor  who  has  sold  his  debt  is  a  good  witness  to  sup- 
port the  commission,  by  proving  the  petitioning  creditor's 
debt;  because  his  interest  is  gone*;  but  tiie  petitioning  cre- 
ditor is  not  a  competent  witness,  to  shew  that  the  commission 
was  regularly  sued;  for  he  enters  into  a  bond  to  the  chan- 
cellor, conditioned  to  establish  the  several  facts  upon  which 
the  validity  of  the  commission  depends,  and  to  cause  it  to  be 
effectually  executed.  He  has  therefore  a  direct  interest  in 
the  question  at  issue  '^.  But  he  is  competent  to  prove  the 
commission  invalid ''. 

A  writ  of  supersedeas  under  the  great  seal,  reciting  the  issu- 
ing of  a  commission  on  such  a  day,  is  prima  facie  evidence  not 
only  of  the  issuing  of  the  commission  but  also  that  it  issued 
on  that  day  ^ 

h  Adams  V.  Malkin,  3  Campb.  543.  m  Green  t.  Jones,  9  Camp.  V.  P.  C. 

i  Koopes  V.  Chapinau,  Peake^s  N.P.  411. 

C.  19.  per  Kenyon,  C.  J.  n  Anon,  cited  by  Lord  Eiienboroa|^fa, 

k  Ambrose  -v.  CIcndon,    Ca.  Tepip.  C.  J.  in  Green  v,  Jones. 

Hardw.  -267.  o  Gervis    t.  Grand   Western    Canal 

1  Granfper  ▼.  Farloni^,  s  Bl.  Rep.  1273.  Company,  B.  R.  £.  56  Geo.  3.  5  M. 
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BARON  AND  FEME. 

I.  0/the  LiabiUitf  of  the  Husband, 

1,  In  respect  of  Contracts  made  by  the  Wif€ 

before  Coverture. 
9.  In  respect  of  Contracts  made  by  the  Wife 

during  Coverture. 
S.  In  respect  of  the  Children  of  the  Wife  by  a 
former  Husband. 
IL  In  what  Cases  a  Feme  Covert  may  be  considered 
as  a  Feme  Sole, 
III.  Of  Actions  by  Husband  and  Wife, 

I.   Where  the -Husband  and  Wife  must  join. 
9,   Where  the  Husband  must  sue  alone. 
3.  Where  the  Husband  and  Wife  may  join,  or 
the  Husband  may  sue  alone^  at  his  Elec*^ 
tion. 

lY.  Of  Actions  against  Husband  and  Wife. 


L  Of  the  Liability  of  the  Husband^ 

1.  In  respect  of  Contracts  made  by  the  Wife  be* 

fore  Coverture. 
9.  In  respect  of  Contracts  made  by  the  Wife  dur-^ 

ing  Coverture. 
3.  In  respect  of  the  Children  of  the  Wife  hy  a 

former  Husband. 

1.    In  respect  of  contracts  made  by  the  Wife  before  Cover* 
ture, — The  husband    is  liable   to  the  debts  of  his  wife, 
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contracted  by  her  before  the  coverture,  and  the  hust)an<l  and 
wife  may  be  sued  for  such  debts  during  the  coverture*  (1). 
But  if  these  debts  are  not  recovered  against  the  husband  and 
wife,  in  the  life-time  of  the  wife,  the  husband  cannot  be 
charged  for  them  either  at  law^  or  in  equity  after  the  death 
of  the  wife  (2). 

The  defendant's  wife*,  before  marriage,  gave  a  promis- 
soiy  note  for  50/.  to  the  plaintiff,  and  afterwards  married  the 
defendant,  who  had  with  her  personal  estate  to  the  amount 
of  700/.,  part  whereof  consisted  of  choses  in  action.  The 
plaintiff  aid  not  during  the  coverture  recover  judgment 
upon  the  note  against  the  husband  and  wife.  The  wife  died 
about  a  year  dter  the  marriage.  The  defendant  on  her 
death  took  out  letters  of  administration.  Some  of  the 
choses  in  action  had  been  received  by  the  defendant  as  hus- 
band in  the  life-time  of  the  wife,  the  rest  he  took  as  her  ad- 
ministrator. The  plaintiff  finding  that  the  choses  in  action 
were  not  sufficient  to  satisfy  his  demand,  filed  a  bill  against 
the  defendant,  praying  that  the  defendant  should  be  made 
liable  to  answer  his  the  plaintiff's  demand,  for  so  much  as  he 
had  received  out  of  the  clear  personal  estate  of  the  wife  upon 
his  marriage. 

Lord  Talbot,  Ch.  said,  that  as  on  the  one  hand  the  hus* 
band  was  by  law  liable,  during  the  coverture,  to  all  debts 
contracted  by  his  wife,  dum  sola^  whatever  their  amount 
might  be  *,  although  she  did  not  bring  him  a  portion  of  one 
shilling ;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband, 
as  such,  was  not  chargeable,  let  the  fortune  he  received  with 
his  wife  be  ever  so  great.  He  added,  that  the  wife's  choses 
in  action  were  assets,  and  thereupon  decreed  an  account  of 
what  the  husband  had  received  since  his  wife's  death  as  her 
administrator,  and  that  he  should  be  liable  for  so  much  onlv ; 
but  as  to  any  further  demand  against  him,  dismissed  the 
bill. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Cover-- 

a  F.  N.  B.  130.  F.  c  Heard  ▼.  Stamford,  3  P.  Wms.  409, 

b  F.  N.  6.  131.  C.     1.  Rol.  Abr.  3Si.        Ca.  Temp.  Talb.  173.  S.  C. 
(G.)  pi.  2.  d  F.  N.  B.  120.  F. 


(1)  In  actions  for  the  recovery  of  such  debts,  husband  and  wife 
must  be  joined.  7  T.  R.  348. 

(2)  But  if  the  wife  survive  the  husband,  an  action  may  be  main- 
tained against  her  for  the  recovery  of  these  debts.  Woodman  v. 
Chapman,  1  Camp.  N.  P.  C.  189.  Ld.  EUeaborough,  C.  J. 

S 
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-turC'^AH  the  penonal  estate  of  which  the  wife  is  possessed 
in  her  own  right,  is  by  the  marriage  vested  absolutely  in  the 
husband  '•  Notwithstanding  the  law  thus  divests  the  wife 
of  all  her  personal  property,  she  dannot  bind  her  husband  by 
any  contracts,  even  for  necessaries  suitable  to  her  degree  and 
estate,  without  the  assent  of  her  husband  either  express  or  im- 
plied (3). 

During  cohabitation^  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  d^ree  and  estate,  and 
the  misconduct,  or  even  the  adultery  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  The  same  law 
IS,  where  the  husband  deserts  his  wife,  or  turns  her  away, 
without  any  reasonable  ground  (4),  or  compels  her  by  ill 
usuage  or  severity^  to  leave  him ;  in  all  which  cases,  he  givesr 
the  wife  a  general  credit  This  principle  which  tends  to 
procure  credit  to  the  wife  for  necessaries  suitable  to  the  de- 
gree and  estate  of  her  husband,  is  anxiously  adopted  by  the 
law  on  every  possible  occasion ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  it  has  been  decided, 
that  where  the  wife  ek^>es  with  an  adulterer,  the  husband's 
assent  to  her  contracts,  during  the  term  of  the  elopement, 
cannot  be  implied,  yet,  by  analogy  to  the  same  rule '» as  soon 
as  he  receives  her  again,  the  presumption  of  law  revives, 
and  attaches  upon  the  contracts  made  by  ber  after  the  recon- 
ciliation. . 

But  it  should  be  observed,  1st  as  cohabitation  is  evidence 
only  of  the  husband's  assent^,  in  a  'special  verdict,  that  assent 

•  1  Inst.  851  b.  s  ^^  ^^<Mrd  Kcnyoa,  C.  J.  4  Eip.N.  P. 

f  IVr  Lord  Kenyoo,  C.  J.  in  Hodges        C.  49. 
T.  Hodges,  1  Esp.  N.  P.  C  441.  h  Manby  t.  Scott,  iBac.  Abr.  996. 


(3)  **  A  ftfine  covert  generally  cannot  bind  or  charge  her  hus- 
hana  by  any  contract  made  by  her  without  the  authority  or  assent 
of  her  husband,  precedent  or  subsequent,  express  or  implied."  Mr. 
J.  Hyde's  argument  in  Manbyr.  Scott,  1  Mod.  125. 

(4)  *'  If  the  husband  turns  his  wife  out  of  doors,  though  he  ad- 
vertises her,  and  cautions  all  persons  not  to  trust  her,  or  t/*  he  even 
gave  partial lar  notice  to  tndiciduab  not  to  give  her  credit^  still  he 
would  be  liable  for  necessaries  furnished  to  her ;  for  the  law  has 
said,  that  where  a  man  turns  his  wife  out  of  doors,  he  sends  with  her 
credit  for  her  reasonable  expenses."  Per  I^rd  Kenyon,  C.  J.  in  Har- 
ris V.  Morris,  4  Esp.  N.  P.  C.  49.  Site  also  Boulton  v.  Prentice,, 
post.  p.  263.  where  the  court  said  the  husband  appears  to  be  a 
Vrong  doer,  and  therefore  has  not  a  right  to  prohibit  any  person. 
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ought  to  be  found ;  and  dndly,  as  cohabitation  is  presumptive 
eridence  only  of  such  assent,  it  may  be  rebutted  by  contrary 
evidence.  In  like  manner  ^  evidence  that  the  articles  pur«* 
chased  were  consumed  in  the  family  of  the  husband,  is  only 
presumptive  and  not  conclusive  evidence  of  the  husband's 
assent' 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made  by  the  wife^  I  shall  proceed  to  establish 
them  by  authorities,  premising,  that  the  relation  of  husbsmd 
and  wife  is,  in  respect  of  the  wife's  contracts  binding  the 
husband,  analogous  to  the  relation  of  master  and  servant. 
Indeed,  in  contemplation  of  law,  the  wife  is  the  servant  of 
the  husband.  In  F.  N.  B.  120  G.  it  is.thus  laid  down :  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  ser- 
vant, where  he  giveth  authority  unto  his  bailiff  or  servant 
to  buy  and  sell  for  him ;  and  so  for  the  contract  of  the  wife, 
if  he  give  such  authority  to  his  w(fe,  otherwise  not.  From  this 
passage  it  appears,  that  the  husband  is  not  liable  to  his  wife's 
contracts,  unless  he  has  given  his  authority  or  assent ;  it  is 
incumbent,  therefore,  on  a  creditor,  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume 
that  such  assent  has  been  given  ^ ;  and  in  the  latter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise ;  for 
the  wife  has  not  any  power  originally  to  charge  the  husband ', 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  what  the  husband  provides,  and  if  he  does 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the 
spiritual  court 

In  an  action  on  the  case  for  ffoods  sold  and  delivered"*,  the 
evidence  to  charge  the  defendant  was,  that  the  defendant's 
wife  bought  the  goods  to  make  her  clothes,  and  that  they  co« 
habited.  On  the  other  side  it  was  proved,  that  she  was  not 
in  any  want  of  clothes  when  she  purchased  these,  and  that  ' 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned 
the  plaintiff's  servant  not  to  trust  her  any  more,  and  to  give 
his  master  notice  of  it.  Holt,  C.  J.  said,  that  during  cohabi- 
tation the  husband  shall  answer  all  contracts  of  the  wife  for 
necessaries,  for  his  assent  shall  be  presumed  to  all  such  con- 

i   1  Sidf.  isi,  196.  S.C.  and  Raym.   iu06.     This  case  was 

k  I  Sidf.  137.  ajfreed  per  cur.  to  be  good  law  ia 

I  Per  Holt,  C.  J.  in  Etherington  ▼.  Boutton  v.  Prentice,  M.  T.  la  G.  s. 

Parrot,  Ld.  Raym.  1006.  Ford's  MSS. 
mEtheriogton  v.  Parrott,  Salk.  ii8. 

Ss 
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tracts  upon  the  account  of  cohabiting,  unless  the  contrary 
appear.  But  if  the  contrary  appear,  as  by  the  warning  in  this 
case,  there  is  not  any  room  for  such  presumption :  and  he 
held,  that  the  notice  to  the  servant  usually  employed  by  the 
plaintiff  in  his  trade  was  sufficient  notice  to  the  master. 

If  the  wife  elope  from  her  husband,  and  live  in  adultery,  the 
husband  cannot  be  charged  by  her  contracts : 

In  an  action  for  meat,  &c.  provided  for  defendant's  Wife", 
the  defendant  proved,  that  she  went  away  from  him  with  an 
adulterer;  Raymond,  C.  J.  held  that  the  husband  should  not 
^     be  charged,  though  the  plaintiff  had  not  any  notice ;  and,  he 
i  I     said.  Holt,  C.  J.  always  ruled  it  so. 

And,  although  the  husband  has  been  the  aggressor,  by  living 
in  adulteiy  with  another  woman,  and  although  he  turned  his 
wife  out  of  doors  at  a  time  when  there  was  not  any  imputa- 
tion on  her  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  bound  to  receive  or  support  her  after  that 
time,  nbr'is  he  liable  for  necessaries,  which  may  have  been 
provided  for  her  after  that  time**.  So  where  the  husband 
turns  his  w^ife  out  of  doors,  on  account  of  her  having,  com- 
mitted adultery  under  his  roof  p,  he  is  not  liable  for  necessaries 
furnished  to  her  after  the  expulsion. 

So  if  a  woman  elopes  from  her  husband,  though  she  does 
not  go  away  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound  ^. 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  him,  and  has  a  separate  maintenance,  and  contracts 
debts  for  necessaries  durmg  the  separation,  the  law  will 
presume  that  she  is  trusted  on  he^  own  credit,  although  the 
tradesman  had  not  any  notice  of  the  separation  at  the  time 
of  the  contract ;  if  it  were  the  general  reputation  of  the  place 
where  the  husband  lived,  that  he  and  his  wife  were  living 
apart  : 

The  plaintiff  brought  an  action  against  the  defendant',  a 
clergyman,  who  resided  in  the  country,  for  medicines  pro- 
vided fpr  the  wife  of  the  defendant,  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  hav- 
ing disagreed,  Ijad  separated  by  consent  for  five  years,  and 

n  MorriR  r.  Martin,  Str.  647.   See  also  q  Child  t.  H ardyman,  Str.  875.  per 

Mainwarin;;  ▼.  Sands,  Str.  706.  S.  P.  Lord  Raymond,  C.  J. 

<i  Govier  v.  Hancock,  6  T.  R.  6<i3.  r  Toddv.  Stoke«,  Lord  Raymond, 444. 

I»  Ham   V.  Toovey,  Mitldx.   Sittinj^s,  audSalk.  ii6. 
.hioe  24,  47  <i.  3.  C.  B.  Sp.  J.  Sir 
James  Mansfield^  C.  J.  MSS. 
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that  upon  the  separation,  the  defendant  had  signed  an  agree- 
ment with  certain  trustees,  by  which  he  obliged  himself  to 
allow  his  wife  twenty  pounds  a-year,  which  he  had  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  mar-^ 
ried  woman.  It  was  ruled  by  Holt,  C.  J.  that  the  defendant 
was  not  liable ;  for,  though  the  plaintiff  had  not  any  personal 
notice  of  the  separation,  and  though  it  was  not  the  general 
reputation  in  London,  where  the  plaintifi'  lived,  that  the  de- 
fendant and  his  wife  were  separated,  yet,  since  it  was  the 
general  reputation  in  the  place  where  the  defendant  lived,  and 
that  for  five  years  past,  it  was  enough  to  prevent  the  wife  from 
charging  the  husband,  even  for  necessaries.  Plaintiff  non- 
suited (5). 

Assumpsit  for  the  board  and  lodging  of  the  defendant's 
wife  • :  plea,  non  assumpsit.  Lord  Mansfield,  in  his  charge 
to  the  jur)%  laid  it  down  as  clear  and  decided  law,  that  when 
husbiand  and  wife  live  together,  the  husband  is  answerable  ' 
for  all  such  necessaries  wherewith  the  wife  may  have  been 
furnished:  but  that  what  are  or  are  not  necessaries,  must 
depend  on  the  rank  and  situation  of  the  husband.  That 
where  they  live  separate,  the  person  who  gives  credit  to 
the  wife  is  to  be  considered  as  standing  in  her  place,  inas- 
much as  the  husband  is  bound  to  maintain  her;  and  the 
spiritual  court,  or  a  court  of  equity,  will  compel  him  to 
grant  her  an  adequate  alimony.  But  if  she  elope  from  her 
husband,  and  live  in  adulteiy;  or  if,  upon  separation^  the 
husband  agrees  to  make  her  a  sufficient  allowance,  a^/d  paijs 
iT;  Tn*TtttTET^f"fKose  casesrtl^^^  is  not  liable;  Be- 

cause,  in  the  former  case,  she  forfeits  all  title  to  alimony ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband. 
And  as  in  all  cases  the  creditor  is  to  be  considered  a$  stand* 
ing  in  the  wife's  place,  it  imports  him,  when  the  wife  lives  • 
apart  from  her  husband,  to  make  strict  inquiry  as  to  .the 
terms  of  separation ;  for,  in  such  cases,  he  must  trust  her  at 

s  Ozardv.  Darnford,B.  R.  Middx.  Sittings,  after  M.  T.  20  G.  3.  MSS. 


(5)  "If  the  husband  j^ives  express  notice  to  a  tradesman  not  to 
trust  his  wife,  he  shall  not  be  chari^ed  ;  and  if  a  tradesman  has  no-' 
ticeof  a  separate  maintenance  being  allowed  to  the  wife,  that,  ac- 
cording to  Holt,  X^.  J.  slmll  be  iiotice  of  dissent  on  the  part  of  the 
•husband,  and  he  shall  not  he  charged;  but  where  the  demand  is  tor 
necessaries,  it  is  incumbent  on  the  husband  to  shew  that  the  traifes- 
man  had  notice;  of  the  se[)arate  maintenance."  Per  Ld.  £idon» 
C.  J.  in  Rawly ns  v.  Vandyke,  3  Esp,  N.  P.  C.  260. 
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his  peril.  In  the  present  case  the  defendant  and  his  wife 
had  separated,  and  ne  had  agreed  to  nmke  her  an  allowance^ 
but  had  never  paid  it;  the  juiy,  therefore,  under  his  lordship's 
directions  found  a  verdict  for  the  plaintiff.  N.  In  a  similar 
case  of  Turner  and  Winter^  his  lordship  nonsuited  the  plaintii)', 
because  on  8eparati<Hi  the  defendant  had  agreed  to  make  an 
allowapce  to  his  wife,  and  had  re»iilarlyj;)aid  it;  notwith- 
standing the  plaintiff  hadlib.  notice  ot  ihe  transaction. 

But  a  mere  agreement  for  a  separate  allowance,  without 

f>avment  is  not  sufficient  to  exempt  the  husband  from  this 
iaoility : 

Husband  and  wife  having  agreed  to  separate  ^  a  deed  of 
separation  was  executed,  (between  the  husband  on  the  first 
part,  his  wife  on  the  second  part,  and  a  trustee,  the  sister  of 
the  wife,  on  the  third  part)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  the  separation,  a 
weekly  allowance ;  which  she  agreed  to  accept,  in  full  satis- 
faction of  her  maintenance,  provided  that  if  the  husband 
should  pay  any  debt  which  his  wife,  during  the  separation 
and  pay ment  of  the  annuity,  should  cpntract,  it  should  be  law- 
ful for  him  to  withhold  payment  of  the  weekly  allowance, 
until  he  should  be  reimbursed :  the  wife,  upon  the  separa- 
tion, went  to  live  with  the  trustee,  who  supplied  her  with 
necessaries;  the  husband  having  failed  to  pay  the  weekly 
allowance,  the  trustee  brought  an  action  oi  indebitatus  a.?- 
sumpsit  against  him  for  the  amount  of  the  necessaries :  it 
was  holden  by  Chambre,  Rooke,  and  Heath,  J$.  that,  although 
the  trustee  had  another  remedy,  and  might  have  brouglit 
an  action  od  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ground  that  there  was  a  common  law  obligation  on  the 
husband  to  provide  necessaries  for  his  wife,  although  she 
lived  apart  from  him ;  that  where  the  law  imposed  a  duty,  it 
raised  a  promise  on  the  part  of  the  person  on  whom  it  was 
imposed  to  discharge  it ;  apd  that  the  mere  covenant,  xoithout 
payment^  was  not  sufficient  to  exempt  the  husband  from  this 
liability.    Sir  J.  Mansfield,  C.  J.  expressed  an  elabprate  oj^i- 
nion  to  the  contrary,  observing,  that  a  general  provision  tor 
the  separate   maintenance  of  the  wife,  whether  the  hus- 
band paid  it  or  not,  deprived  the  wife  of  the  advantage  of 
the  common  law,  and  prevented  the  husband  frpm  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife. 

But;  if  the  separate  allowance  be  paid,  it  is  sufficient,  al* 

t  Nurae  T.  Craig,  9  B<m.  Jc  Pul.  N.  R.    i48. 
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though  the  separation  be  not  by  deed  or  writing  ^  The  hus" 
band,  however,  cannot  avail  himself  of  the  wife's  receipts  as 
evidence  of  the  payment  of  the  allowance'. 

Where  a  husband  hj  bringing  another  woman  .under  his 
jgof  renders  his  house*'unfit  for  Ae  residence  of  his  wife,  who 
thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries :  e.  g.  medicines  in  / ' 
sickness',  during  the  separation. 

If  the  husband  causelessly  turns*  away  his  wife,  or  if  the 
wife,  having  been  absent  from  home,  returns,  and  he  shuts  his 
doors  a^inst  her*;  and  afterwards  she  contracts  debts  for 
necessanes,  the  husband  will  be  liable ;  for  he  sends  with  her 
credit  for  her  reasonable  expenses.  But  if  the  husband  turns 
away  his  wife  on  account  of  her  having  committed  adultery, 
then  he  will  not  be  liable**. 

The  following  note  of  Boulton  v.  Prentice,  which  was 
obligingly  extract^  by  the  late  Mr.  Ford  from  his  father's 
MS.  at  the  request  of  the  ccxnpiler,  may  be  acceptable  to  the 
reader. 

Assumpsit  for  goods  sold  and  delivered  to  defendant's  wife*. 
Verdict  for  plaintiif.  On  motion  for  a  new  trial,  it  appeared 
that  defendant  and  his  wife  had  formerly  lodged  at  plaintiiTs 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice  not  to  trust  defendant's  wife.  Afterwards 
defendant  and  his  wife  went  to  lodge  at  another  place,  where 
defendant  used  his  wife  ill,  after  which  they  separated,  and 
defendant  refused  to  receive  her  again  (6) ;  she  desired  him  to 

u  Hodgkivson  ▼.  Fletebcr,  4  Cmmp»  C.  J.inEtlierington  v.Pkrrot,  Satk. 

70.  per  14.  EUciiboroiigh,  C.J.  1  is. 

X  S.  C.  a  Thompson  ▼.  Herrey,  4  Burr.  3177. 

y  Aldie  v.  Chapman,  Middx.  SiitiDjifs,  b  Ham  v.  Toovey,  aute,  p.  960. 

after  Trin.  T.  SO  0. 3.  Lord  EHen-  c  Boultoa  ▼.  PreuAoe,  from  Mr.  Ford*B 

borough,  C.J.  MS.    Mote  S.  C.  ibortly  reported  » 

z  Longworthy  t.  Hockmore,  per  Holt»  SU.  1S14. 

C.  J.  Lord  Raym.  444.  aod  per  Holt, 


(6)  "  My  conception  of  the  law  it  this,  that  if  a  man  will  not 
receive  his  wife  into  his  house,  be  turns  her  out  of  doors ;  and  if 
he  does  so,  he  sends  with  her  credit  for  her  reasonable  expenses.^* 
Per  Lord  Eldon,  C.  J.  in  Rawlyns  v.  Vandyke,  3  Esp.  TS.  P.  C. 
S5I«— *^  Where  a- wife's  situation  in  her  husband's  house  is  rendered 
unsafe  firom  his  cruelty  or  ill  treatment,  I  shall  rule  ft  to  foe  equi- 
valent to  a  turning  her  out  of  the  house,  and  Aat  the  husband  shall 
be  liable  for  necessanes  furnished  to  her  under  those  circumstances." 
Per  Lord  Kenyon^  C.  J.  in  Hodg^  v.  Hodges,  1  6sp.  N.  P.  C« 
441. 
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maintain  her  and  offered  to  return  and  cohabit  with  him, 
which  he  refused,  and  struck  her ;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit,  he  would  not  pay  them ; 
ahe  had  not  any  clothes  and  was  wholly  destitute  of  neces- 
saries.   The  goods  furnished  to  her  by  plaintiff  were  necefrs 
saries  and  suitable  to  the  condition  of  the  wife.     On  the  part 
pf  the  defendant  it  was  proved,  that  defendant's  wife  used 
to  pawn  her  clothes,  and  was  addicted  to  drinking,  that  plain- 
tiff had  assisted  her  in  pawning  her  watch,  and  that  defen- 
dant a  year  before  they  parted  had  expressly  forbidden  plain- 
tiff from  trusting  defendant's  wife,     f  he  foundation  of  mov- 
ing for  a  new  trial  was,  that  the  verdict  was  contrary  to  law, 
as  the  credit  given  to  the  wife' is  in  law  grounded  on  the  sup- 
posed assent  of  the  husband,  which  assent  cannot  be  supposed 
where,  as  in  this  case,  there  is  an  express  prohibition.     But  it 
was  answered,  and  so  resolved  by  the  court,  that,  although 
the  prohibition  took  effect  and  continued  in  force  during  the 
cohabitation,  yet  such  prohibition  could  not,  after  the  cohabi- 
tation ceased,  either  extinguish  or  lessen  the  credit  to  which 
»    the  wife  was  by  law  entitled,  after  the  husband  had  turned 
her  away  and  refused  to  maintain  her;  for  the  husband,  by 
such  conduct,  gave  his  wife  such  a  general  credit  as  amountai 
to  a  revocation  of  the  prohibition.     If  the  husband  in  a  case 
of  this  kind  could  prohibit  one  person  from  trusting  his  wife, 
he  might  pari  raiiune  prohibit  many ;  and  this  might  be  ex- 
tended so  far  as  to  deprive  the  wife  from  obtaining  any  credit 
whatsoever,  so  that  particular  prohibitions  might  amount  to 
a  total  prohibition,     if  a  wife  leaves  her  husband,  he  is  not  in 
that  case  answerable  for  her  contracts ;  it  is  the  cohabitation 
\  which  is  considered  as  the  evidence  of  the  husband's  assent 
:  to  the  contracts  made  by  his  wife  for  necessaries ;  but  if  the 
;  husband  during  the  cohabitation  declares  his  dissent,  by  for- 
bidding any  person  td  trust  his  wife,  all  persons  who  haye 
n  tjotice  of  such  dissent  trust  the  wife  at  their  peril.     The  hus- 
j     band  is  only  liable  on  account  of  the  implied  assent  to  the 
contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  con- 
'     traiy,  there  is  not  any  longer  room  for  such  presumption.  But 
y   if  a  husband  turns  away  his  wife,  he  gives  her  credit  wherever 
\    she  goes,  and  must  pay  for  necessaries  which  have  been  pro- 
;     Tided  for  her. 

Another  leading  case  on  this  subject  is  the  case  of  Manby 
V.  Scott** :  there  the  wife  of  the  defendant  went  away  from 
him  without  his  consent    During  the  separation,  the  hus» 

d  Manby  t.  Scott,  i  Lev.  4.  and  l  Sidf.  log. 
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baud,  who  did  not  allow  the  wife  any  maintenance,  ex- 
pressly forbad  the  plaintiff  to  deliver  any  goods  to,  his  wife; 
notwithstanding  which,  the  plaintiff  sold  to  the  wife  silks 
and  velvets,  and  then  brought  an  action  against  the  husband 
for  the  value  of  the  goods.  At  the  trial,  the  jury  found 
that  the  goods  were  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  the 
judges  were  divided,  whereupon  the  case  was  adjourned 
into  the  Exchequer,  wliere  nine  of  the  judges  (among  whom 
was  Hale,  Chief  Baron)  (7)  were  of  opinion,  that  the  husband 
was  not  chargeable. 

It  is  a  question  of  fact,  whether  a  tradesman  who  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  .husband:  if  the  cre- 
dit is  given  to  her,  the  husband  is  not  liable,  though  the  wife 
lives  with  him,  and  he  sees  her  in  possession  of  some  of  the 
goods*'. 

The  defendant  treated  his  wife  with  great  cruelty,  and 
Jtook  another  woman  into  the  house  with  whom  he  cohabited; 
he  coDiined  his  wife  in  her  chamber  under  pretence  of  insanity ; 
she  escaped ;  and  the  plaintiff  brought  an  action  against  the  de- 
fendant for  value  of  necessaries  furnished  to  the  wife  after  her 
departure;  Lawrence,  J.  thought  that  as  the  wife  might  have 
had  necessaries  if  she  had  remained,  the  action  could  not  be 
supported.  And  Mansiield,  C.  J.  thought  that  nothing  short 
of  actual  tcrfbT  and  violence  would  support  the  action^ 

If  a  man  cohabits,  with  a  woman',  to  whom  he  is  not 
married,  and  permits  her  to  assume  his  name,  and  appear  to 
Jthe  world  as  his  wife,  and  in  that  character  to  contract 
debts  for  necessaries^  he  will  become  liable,  although  the 

C  B^atley  T.  Griffin,  5  Tanot.  356.  g  WaUon  y.  Tbrelkeld,  8  Esp.  N.  P. 

^'  f  Horwoud  V.  Heffer,  3  Taunt.  4iJi.  C.  637.  Kenyon,  C.  J. 


(7)  See  Hale's  argument,  Bac.  Abr.  Baron  and  Feme.  H.  Twis- 
jden,  J.' having  delivered  an  opinion  in  the  King^s  Bench  in^ favour 
of  the  plaintiif,  changed  it  afterwards,  and  agreed  in  opinion  with 
Ihe  majority  of  the  judges  in  the  Exchequer.  See  I  Sidf.  II 9. 
The  argument  of 'Mr.  J.  Hyde  will  be  found  at  great  length  in 
1  Mod.  124. 

It  will  be  remarked,  that  in  this  case  an  express  prohibition  had  . 
been  given  to  the  plaintiff  not  to  trust  the  wife;  but  it  was  agreed 
by  all  the  judges,  that  if  the  prohibition  had  been  general,  it  would  . 
h^ve  been  void.  1  Sidf.  127«  In  like  manner,  it  is  incumbent  on 
persons  dissolving  a  partnership  to  give  express  notice  of  such  dis- 
solution to  all  persons  with  whom  they  have  had  dealings  in  part* 
pership.     Peake's  N.  P.  C.  155. 
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creditor  be  acqoainled  tvith  her  real  situation;  for  here  a 
like  assent  will  be  implied,  as  in  the  case  of  husband  and 
wife. 

In  an  action  for  the  use  and  occupation  of  apartments  by 
the  deft.'s  wife**,  it  appeared,  that  tne  apartments  had  been 
occupied  by  a  lady,  wno  went  by  the  deft.'s  name,  and  who 
had  actually  been  married  to  him.  l*he  defence  attempted 
to  be  set  up  was,  that  the  deft  had  a  former  wife  then  and 
still  living.  But  Lord  Ellenborough,  C.  J.  said,  that  there 
was  not  any  evidence  to  fix  the  pk.  with  a  knowledge  of  the 
celebration  of  the  first  marriage,  and  that  the  deft,  was 
estopped  to  set  up  bigamy  as  a  bar  to  the  action.  He  had 
given  the  woman  who  lodged  with  the  pit  every  appear- 
ance of  being  his  wcfe.  By  bis  misconduct  in  manyme  a 
second  wife,  while  his  first  was  still  alive,  he  had  done  what 
he  could  to  confer  the  rights  of  marriage  upon  both,  and  had 
incurred  a  civil  as  well  as  a  criminal  responsibility. 

3.  In  respect  of  Children  of  the  Wife  by  a  former  Husband* 
.—If  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  bound  bv  the  act  of  marriage  to  maintain 
8uch  children^:  but  if  he  holds  th^n  out  to  thewcMrld  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  liable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion o(  such  children''  (8). 

See  Rawlyns  v.  Vandyke,  3  Esp.  N.  P.  C.  25^.  Lord 
Eldon*s  opinion  as  to  how  &r  a  &ther  is  liable  for  neces- 
saries furnished  to  his  children,  living  with  the  mother  apart 
from  the  fiither  (9). 

h  Rubltnon  r.  Nfttioii,  i  Camp.  N.  P.    k  SUhm  v.  Carr,  3  Etp.  N.  P.  C.  i. 

C.  945.  KeayoB,  C.  J. 

i   Tubb  ▼.  Harrison,  4  T.  R.  118.  re- 

cosBued  in  %joop€t  ▼•  nartni,  4 

East,  76. 


(8)  Maiotedance  hj  the  second  hasbaodi  of  the  children  of  wife 
by  former  husband,  is  a  good  consideration  for  a  promise  by  such 
children,  when  they  come  of  age,  to  re^mv  the  expense  of  tbeir|main- 
tenance.    Cooper  v.  Martin,  4  East's  Bl.  76. 

(9)  The  father  of  a  bastard  child  is  liable  for  its  nursing  and 
board,  if  he  adopts  it  as  his  own,  although  «n  order  of  filiatioQ 
has  not  been  made  an  hinu  Heskett  ▼.  c£>wuig,  5  Esp.  N«  P.  C. 
131. 
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II.  /it  i^Iiat  Cases  a  Feme  Covert  may  be  considered 

as  a  Feme  Sole. 

It  will  be  proper  to  remark  in  the  first  place,  that  it  is 
BOW  clearly  established,  notwithstanding  former  decisions^ 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or 
be  impleaded  as  a  feme  sole,  while  the  relation  of  marriage 
subsists,  and  she  and  her  husband  are  living  in  this  kin^^dom, 
notwithstanding  she  lives  separately  from  her  husband,  and 
has  a  separate  maintenance  secured  to  her  by  deed. 

This  point  was  solemnly  determined  (after  two  argum^ts 
before  the  judges  in  the  Exchequer  Chamber)  in  Marshall 
V.  Rutton^  8  T.  R.  545. 

It  is,  however,  observable,  that  the  policy  of  the  law 
which  has  considered  a  married  woman  as  mcapable  of  suing, 
or  being  sued,  without  her  husband,  admits  of  some  modio- 
cation  from  particular  circumstances  : 

1.  By  the  custom  of  the  city  of  London,  ( 10)  a  feme  covert 
being  a  sole  trader,  may  sue  or  be  sued  in  the  city  courts  as 
a  feme  sole,  with  reference  to  lier  transactions  m  London, 
but  even  there  the  husband  must  be  made  a  party  to  the  suit 
for  conformity. 

A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 

1  Riiigftead  ▼.  Lady  Latieaberottf^b,  Cooke,  B.   L.  Barwdl  ▼.  Broolu  rad 

Corbelt  ▼.  Poelnitz,  i  T.  R.  s. 


(lO)  By  the  custom  of  London,  "  A  feme  sole  merchant  is, 
ivhere  the  feme  trades  by  herself  in  one  trade  in  which  her  hus- 
band does  not  intermeddle,  and  buys  and  sells  in  that  trade;  then 
the  feme  shall  be  sued,  and  the  husband  named  only  for  conibr* 
mity,  and  if  judgment  be  given  against  them,  execution  shall  be 
against  the  feme  only.*'  Langham  v.  Bewett,  Ck>.  Car.  68.  *'  This 
pustom  is  one  of  those  customs  called  executory  customs,  the 
meaoing  of  which  expression  is,  customs  united  to  the  courts  of 
the  city  of  London.  They  are  pleadable  in  London,  and  not  else- 
where, except  so  far  as  they  may  be  miade  use  of  in  the  superior 
courts  by  way  of  bar."  Per  Lord  Eldon,  C  J.  delivering  the 
judgment  of  the  court  in  Beard  v.  Wdbb,  in  error.  Exchequer 
Ch^ber,  3  Bos.  and  Pul.  98.  The  judgment  here  referred  to  is 
very  elaborate^  and  contains  much  usenil  mfonaatioB  on  this 
subject. 
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sue""',  or  be  sued",  in  the  courts  at  Westminster  without  her 
husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil 
death  of  her  husband,  by  exile**,  and  formerly  by  profession 
and  abjuration  of  the  realm  (11). 

3.  Where  the  husband  had  been  transported  for  a  term 
of  years,  before  the  expiration  of  which  the  debt  was  con- 
tracted, and  sued  for;  Yates,  J.  thought  that  the  transporta- 
tion suspended  the  disability  of  the  wife,  and  that  she  might 
be  sued  as  a  feme  sole  p. 

The  following  observations,  which  were  made  by  Lord 
Eldon"*,  on  the  preceding  case,  are  worthy  of  great  consi- 
deration. His  lordship  having  said,  that  in  the  cases  of  ab- 
juration^  profession,  &.c,  which  amounted  to  a.  civil  death,  he 
thought  he  understood  the  situation  in  which  the  wife  was 
placed,  for  the  iiction  of  law,  which  considered  the  husband 
as  civilly  dead,  put  the  wife  in  the  same  situation  as  if  he 
were  actually  dead ;  then  proceeded  to  observe  that,  "  trans- 
portation for  a  term  of  years  might  give  rise  to  many  diffi- 
culties with  respect  to  the  enjoyment  of  the  husband's  estate, 
both  real  and  personal;  but,  besides  the  difficulties  which 
might  arise  during  the  term  of  transportation,  another  dif- 
ficulty of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband's  tranapor- 

m  Cawdell  v.  Shaw,  4  T.  R.  361.  p  Sparrow  y.Carrutbers, cited  in  Lean 

n  Beard  v.  Webb,  2  Bos.  &  »*ul.  93.  v.  Shutz,  2  Bl.  R.  1197.  and  in  Cor- 

o  Belknap*Rcase,  oH.  4  7  a.  it  appears        bctt  v.  Poelnitz,  1  T.  R.  7. 

by  the  y^ar  book,  i  H.  4.  I  a.  that    q  Marsh  v.  HutchinaoD,  3  Bos.  &  PuK 

Betkiinp  was  baiiiHhed  to  Gascouy,        231. 

there  to  reniaiu  antil  he  attained  the 

King^s  favour,  which  Sir  E.  Coke 

considered  as  a  bauishinent  forever. 


(11)  See  1  Inst.  133  a.  where  Sir  Edward  Coke  says,  "  that  an 
abjuration,  that  is,  a  deportation  for  ever  into  a  foreign  land  hketo 
profession,  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded,  during  the  natural  life  o(  her 
husband.  And  so  it  is,  if  by  act  of  parliament  the  husband  be  at- 
tainted of  treason  or  felony,  and  saying  his  life,  is  banished  for  ever, 
as  Belknap,  ^:c.  was ;  this  is  a  civil  death,  and  the  wife  may  sue  as 
a  feme  sole.  But  if  the  husband,  by  act  pf  parliament,  have  judg- 
ment to  be  exiled  ybr  a  time,  which  some  call  a  relegation,  that  is 
not  a  civil  death.  Every  person  who  is  attainted  of  high  treason, 
petit  treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is 
extra  legem  posituSf  and  is  accounted  in  law  fnvHiier  mortuus^** 
i  Inst  130.  a.N 
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tation  had  elapsed,  but  before  his  actual  return  to  his  coun« 
try.  In  the  case  of  Sparrow  v,  Carruthers,  Mr.  Justice  Yates 
seemed  to  have  treated  it  as  a  material  circumstance  in  evi- 
dence, that  the  time  of  transportation  was  not  expired,  and 
he  did  not  give  any  opinion  as  to  what  would  have  been  the 
situation  of  the  parties,  if  it  had  been  expired.  The  court 
could  not  presume  to  say  how  Mr.  Justice  Yates  would  have 
decided,  had  the  husband  continued  to  reside  abroad,  after 
the  period  of  his  transportation  had  expired,  or  had  only 
remained  thereto  arrange  his  affairs,  with  a  view  of  returning 
to  his  country  when  he  had  so  done." 

Since  the  preceeding  observations  were  made,  the  following 
case  was  decided  at  Nisi  Prius  in  1801: 

In  assumpsit  for  goods  sold  and  delivered',  the  defence 
was,  that  the  plaintiff  was  a  married  woman.  The  plain- 
tiff*s  counsel  answered  this  case  by  producing  the  record  of 
£he  husband's  conviction  for  felony  in  March,  1794,  and  of 
a  sentence  of  transportation  for  seven  years;  whereupon  it 
was  insisted,  on  the  part  of  the  defendant,  that  the  sentence 
being  for  seven  years,  from  March,  1794,  that  time  was  now 
expired,  so  that  the  husband  was  competent  to  sue.  But 
Lord  Alvanley,  C.  J.  said,  that  by  the  record  of  the  con- 
viction and  sentence,  there  was  conclusive  evidence  to 
support  the  right  of  action  in  the  plaintiff  as  a  feme  sole, 
and  though  the  term  of  his  transportation  had  expired,  if 
in  fact  he  had  not  returned,  the  right  of  action  remained ; 
but  that,  if  the  defendant  meant  to  rely  on  the  circumstance 
of  the  husband  having  returned,  the  proof  of  that  lay  on  the 
defendant.  Evidence  to  this  effect  not  being  offered,  the 
plaintiff*  had  a  verdict, 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the 
wife  may  be  charged  as  a  feme  sole  for  contracts  made  after 
such  desertion. 

In  assumpsit  for  goods  sold  and  delivered',  the  defendant 
pleaded  that  she  was  covert  of  the  Duke  de  Pienne.  It  ap- 
peared in  evidence,  that  the  duke,  who  was  an  alien,  had  gone 
abroad  in  the  year  1793,  with  an  intention  to  return  in  tout 
months,  but  had  not  returned;  during  his  absence  the  defen-. 
darit  had  kept  house,  and  paid  bills  on  her  own  account  and 
m  her  own  name. 

Lord  Kenyon,  C.  J.  said,  this  case  came  within  the  prin-. 

r  Carrol  vBlcncotv,  June  3,  I80i,  t  Walford  v.  Duchess  De  Pienne, 
SUtiDgs  after  East.T.  C.  B.  coi-am  June  7,  1797,  Middlesex  Sittings,  ^ 
Akauley,  C.  J.  4  lisp.  N.  P.  C.  27.  £8p.  N.  P.  C.  554. 
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ciple  of  the  ooanmon  law,  where  the  husband  had  alignTedt 
the  realm.  If  the  husband  had  been  absent  for  some  time, 
sund  then  retuAsed,  amd  paid  biHs  contracted  by  the  wife  in 
his  absence,  and  again  left  the  kingdom,  he  should  hold  the 
defimdant  not  liable;  biU  here  was  b  desertion  of  the  kingdom, 
and  an  absence  for  some  years;  he  was  no  longer  domiciled 
here,  and,  in  the  inUnul,  the  wife  was  suppli^  with  those 
articles;  if  she  was  not  to  be  held  liable  for  debts  contracted 
under  such  circumstances,  she  might  starve.  See  also 
Francks  v.  Duchess  de  Fienne,  S  Esp.  N.  P.  C.  587.  to  the 
same  effect  But  see  Kay  t.  D.  de  Pienne,  3  Camp.  N.  P.  C. 
123.  where  Lord  EUenborougb  confines  the  preceding  doc- 
trine to  the  case,  where  the  husband  has  never  been  m  this 
kingdom. 

In  De  Gaillcm  v.  Victoire  Harel  L'Aigle,  1  Bos.  &  PuL 
357.  where  the  replication  to  a  {dea  of  coverture  was,  that 
the  husband  resided  abroad,  (not  stating  him  to  be  an  alien), 
and  that  the  defendant  lived  separate  nom  him  in  this  king-^ 
dom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not 
give  credit  to  the  husband,  but  traded  with  the  defendant 
as  a  feme  sole,  and  on  her  credit;  the  court  held  the  wife 
chargeable  as  a  feme  sole.  But  it  is  conceived,  that  since  the 
case  of  Marsh  v.  Hutchinson,  2  Bos.  &  PuL  226^  such  a  repli« 
cation  could  not  be  supported,  unless  it  appeared  that  the 
husband  was  an  alien  (12). 

The  case  of  Marsh  v.  Hutchinson,  vi^as  an  action  for 
goods  sold  and  delivered;  the  defence,  coverture.  The  de- 
fendant's  husband  was  an  Englishman,  who,  about  10  jrears 
before  this  action  was  brought,  had  purchaised  the  appoint- 
ment of  a^ent  for  the  English  packets,  at  the  Brill,  m  Hol» 
land,  and  had  resided  there  ever  since.  During  that  period, 
he  became  possessed  of  madder  grounds,  from  the  cultiva^- 
tion  of  which  he  derived  considerable  profit.  On  the  irrup* 
tion  of  the  French  into  Holland,  in  1795,  his  employment 
as  agent  having  ceased,  he  sent  the  defendant,  together  with 


(12)  **  There  is  a  great  difference  between  the  coses  of  an  Ei^- 
lishnian  residing  abroad,  leaving  his  wife  in  this  country,  and  of  i^ 
forei&:ncr  so  doin^.  The  former  may  be  compelled  to  return  at 
any  time  by  the  king's  privy  seal.  There  is  not  any  case  in  which 
the  wife  has  been  holden  liable,  the  husband  being  an  Englishman.** 
Per  Heath,  J.  in  IVJarsh  v.  Hutchinson.  See  also  Farrer  v.  Coun- 
tess of  Granard,  i  Bos.  and  Pul.  N.  R.  80,  where  Heath,  J.  said, 
the  case  of  De  Gaillon  v.  L*Aigle  proceeded  much  Upon  the  ground 
of  the  defendant's  husband  being  a  foreigner. 
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his  family,  to  reside  ia  EnglaeMl,  but  he  lemained  in  Holland 
Uy  look  after  his  madder  ground^  and  with  a  Tiew  to  recoyer 
his  situation,  in  case  the  intercouive  between  England  and 
HcAland  should  be  re-established.  The  defendant  liTed  at 
Aylsham,  in  Norfolk,  and  was  there(  considered  to  be  a  mar- 
ried woman.  The  piatntiff  had  fumisbed  her  with  coals, 
for  the  value  of  which  this  action  was  brought  It  was  hol- 
den,  under  these  circumstances,  th|at  the  husband's  residence 
in  Holland  did  not  enable  the  wife  to  bind  herself  by  her  own 
contracts. 

So  where  to  a  plea  of  coverture*  the  plaintiff  replied,  that 
the  defendant's  husband  *'  kved  and  resided  in  Ireland,  and 
that  the  defendant  lived  in  this  kingdom  separate  from  her 
husband  as  a  single  woman,  and  as  such  single*  woman,  pro- 
mised, &c.;"  the  replication  was  holden  bad  on  general  de- 
murrer, because  the  terms  of  it  were  perfectly  consistent  with 
a  mere  temporaiy  absence,  and  they  might  be  applied  to  the 
case  of  every  man,  who  went  for  a  short  time  to  live  in  Ire- 
land or  Scotland,  and  whose  wife  in  the  mean  time  con« 
tracted  debts  here* 

To  trespass  for  breakmg  and  entering  the  plaintiiTs  dwell- 
ing-house and  shop"  on  the  8th  April,  1807,  and  on  divers 
other  days,  kc.  and  ejecting  her  from  the  possession  thereof; 
defendant  pleaded,  that  plaintiff,  at  the  time  of  committing 
the  trespasses,  and  thence  continually,  hitherto  hath  been, 
and  stiir  is,  under  coverture,  of  one  Jos.  Bo^elt,  th^n  and 
still  her  husband,  and  still  alive.  Replication,  that  before 
the  committing  the  trespasses,  the  husband  deserted  and 
left  plaintiff,  and  departed  out  of  this  kingdom  to  parts  be- 
yona  the  seas,  viz.  to  America,,  without  leaving  .any  means 
of  necessary  provision  and  support  to  plaintiff;  and  from 
the  time  of  his  departure  hitherto,  has  not  returned  to  this 
country,  nor  corresponded  with  or  been  heard  of  by  plaintiff: 
and  that  during  all  that  time,  plaintiff  has  lived  apart  from 
her  husband,  ^d  made  contracts,  and  obtained  credit  as  a 
single  woman;  and  for  her  necessary  support  and  mainte- 
nance, has  during  all  that  time,  carried  on  the  business  of  a 
merchant,  as  a  single  woman  and  sole  trader,  and  as  such 
was  lawfully  possessed  of  said  dwelling-house  and  shop. 
Rejoinder,  that  the  husband  was  bom  within  this  realm,  and 
from  the  time  of  his  nativity  hitherto,  has  been  and  still  is 
a  subject  of  our  lord  the  king,  and  that  he  has  not  at  any 
time  hitherto  abjured  this  realm,  or  been  exiled  or  banished, 
or  relegated  therefrom.    On  deitiurrer,  the  court  listened 

t  Farrer  y.  Countess  of  Grftnard,         ii  Boggett  ▼.  Friar,  ii  Ea^t,  S<ii. 
1  Bos.  &PiiI.  N.K.80. 
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reluctantly  to  the  argument  in  support  of  the  replication, 
and  gave  judgment  for  the  defendant  on  the  authority  of  the 
preceding  cases,  observing,  that  the  rule  had  been  laid  dowo 
m  Marshall  v.  Rutton;  it  was  capable  of  having  exceptions 
engrafted  on  it,  as  where  the  absence  is  tantamount  to  a  ci- 
vil death,  &c.;  but  that  a  temporaiy  absence  of  the  hus- 
band not  banished,  or  the  like,  Iiad  never  been  deemed  suf- 
ficient 


III.  Of  Actions  by  Husband  and  Wife^ 

1.  Where  the  Husband  and  Wife  must  join. 

2.  Where  the  Husband  must  sue  alone. 

3.  Where  the  Husband  and  Wife  may  join,  or  the  Hus^ 

band  may  sue  alone  at  his  Election. 

1.  Where  the  Husband  and  Wife  must  join. — In  real  ac* 
tions  for  the  recovery  of  landa  of  the  wife,  the  husband  and 
wife  must  join*. 

So  in  an  action  of  waste,  for  waste  committed  on  the  land 
of  the  wife^ 

So  in  detinue  of  charters  of  the  wife's  inheritance*. 

In  an  action  on  a  bond  given  to  wife  dum  sola,  husband 
and  wife  must  join  (13)\ 


X  1  Bulst.  81. 

y  7  H.  4. 15-  a.     3  H-  6.34. 

z  1  Rol.  Abr.  347.  (R.)  pi.  1. 


a  Per  Ld.  Hardwicke,  C.  J.  in  Bates t* 
Dandy,  9  Atk.  206. 


(13)  I  am  not  aware  of  any  solemn  adjudication  on  this  point, 
but  the  position  is  supported  by  the  following  authorities: 

1.  In  Fenner  v.  Plaskett,  Moor.  422.*  it  is  said,  that  for  a  debt 
due  to  the  wife  dum  sola,  husband  and  wife  ought  to  join;  but  it  it 
observable,  that  in  Croke's  report  of  this  case,  (Cro.  Eliz.  459-) 
which  is  more  full  and  accurate  than  Moor^s,  this  dictum  does  not 
appear. 

2.  In  I  Roll.  Abr.  347*  (R.)  pi.  3.  it  is  laid  down,  that  husband 
and  wife  ought  to  join  in  actions  due  to  the  wife  before  coverture; 
but  there  is  not  any  authority  cited. 

3.  Lord  Hardwicke,  C.  in  Garforth  v.  Bradley,  2  Vez.  676,  677. 

•  Cited  by  tlic  court  in  Wellar  ▼.  Baker,  2  Wils.  4S£. 
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Bond  was  given  to  wife  during  the  coverture ;  the  wife 
died;  and  then  the  husband  sued  upon  the  bond,  as  adminis- 
trator to  his  wife;  it  was  holden  on  demurrer,  that  the  action 
was  well  brougl^t*. 

if  an  action  is  brought  in  respect  of  a  personal  wrong  to 
the  wife,  as  for  the  battery  ot  the  wife^  the  husband  and 
wife  must  join  (14);  and  the' declaration  ought  to  conclude 

b  Day  ▼.  Padrone,  B.  R.  Trin.  13  &  i4  G.  3.  2  M.  &  S.  396.  n. 


takes  a  distinction  between  cboses  in  actioni  reeting  in  the  wife  he- 
fore  and  after  marriage^  and  confines  the  power  of  the  husband  to 
sue  alone  to  those  which  vest  during  the  coverture. 

4.  In  Bailer's  N.  P.  179.  it  is  laid  down,  that  a  debt  due  to  a 
man,  in  right  of  his  wife,  cannot  be  set-off  in  an  action  agaiost  him 
on  his  own  bond ;  cites  Paynter  v.  Walker,  C.  B.  E*  4  G.  3. 

5*  Lord  Kenyon,  G.  J;  delivering  the  judgment  of  the  court  in 
Milner  v.  Milnes,  3  T.  R.  631.  said,  **It  is  extremely  clear  on  the 
«^ne  hand,  that  the  marriage  gives  to  the  husband  all  the  pergonal 
estate  which  the  wife  has  in  possession,  it  is  alsb  clear  on  the  other 
hand,  that  where  a  chose  in  action  of  the  wifb  is  to  be  reduced  into 
possession,  and  it  is  necessary  to  bring  an  actibn  fdr  that  purpose, 
it  must  be  brought  in  the  names  of  both  husband  and  wife.**     It 
may  Be  observed,  on  this  last  case,  (which  was  an  ^tion  of  trespass 
brought  by  a  feme  cotert,  without  her  husband,  for  an  injury  don6 
to  a  personal  chattel  of  the  wife  dum  sola;  to  which,  coverture  of 
the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar)  ' 
that  it  was  not  necessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.     It  was 
only  necessary  t6  decide^  in  the  first  place,  that  the  wife  could  not 
flue  alone,  upon  which  point  there  could  not  be  any  duubt,  as  the 
wife  cannot  in  any  of  these  cases  sue  alone;  and  2dly,  whether  ad- 
vantage could  be  takbn  of  the  wife  suing  alone  by  a  plea  in  abate- 
ment, or  a  plea  in  bar;   the  question  whether  the  husband  might 
sue  alone,  was  wholly  irrelevant.     It  may  be  proper  to  add,  that 
the  court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abater 
ineut. 

6.  This  question  was  raised,  but  not  decided,  in  the  case  df 
Carr  v.  Taylor,  10  Ves.  Jun.  573.  before  Sir  W.  Grants  M.  R*  who 
said,  that  there  had  been  some  doubt  upon  it  at  law. 

I  cannot  condude  this  note  without  observing,  that,  until  the 
doubts  which  han<(  over  this  question  are  removed  by  a  solemn  ad- 
judication, the-  best  way  of  proceeding  for  the  recovery  of  a  chose 
in  action  of  wife  dum  soiOf  is  to  bring  the  actions  in  the  names  of 
husband  and  wife,  on  the  propriety  of  which  method  a  question 
cannot  be  raised. 

( 1 4)  But  in  these  cases  the  husband  may  sue  alone  for  the  in* 

T 
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"  to  their  damage','*  and  not  "to  the  damage  of  the  hus- 
band^"; for  the  dami^es  will  survive  to  the  wife;  if  the  hus-* 
band  die  before  tbey  are  received. 

2.  Where  the  Husband  must  sue  a^ne.— Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
her  husband,  the  action  must  be  brought  by  the  husband 
alone;  as  in  the  case  of  an  action  of  indebitatus  assumpsit 
for  the  labour,  &c.  of  the  wife,  durii^  the  coverture*; 
for,  in  contemplation  of  law,  the  wife  is  considered  as  the 
servant  of   the  husband,  and  he  is  entitled  to  her  earn* 

c  Horton  T.  Bylcis  1  Sidf.  397.  e  Bnckley  ▼.  Collier,  Salk.   114.  and 

d  Judgment  arrested  for  tbi§  conclu-        Cartb.-35I. 

sion,  in  Newton  &  Ux.  y.  Haltery 
.     Lord  Baym.  1S08. 


jury  sustained  by  himself  from  the  loss  of  the  society,  comfort,  and 
asiiibtaace  of  his  wife,  in  consequence  of  the  battery ;  Hyde  v.  Scis* 
sor,  Cro.  Jac.  538.  And  if  the  husband  adopts  this  method,  he 
may  in  the  same  declaration  complain  of  a  battery  to  himself.  Guy 
v.  Livesey,  Cro,  Jac.  501.  Although  the  wife  ought  not  to  be 
joined  in  an  action  with  the  husband  for  the  battery  of  the  husband, 
(Newton  V.  Hatter,  Lord  Raym.  1208.)  yet,  where  husband  and 
wife  join  in  an  action  for  a  personal  wrong  to  the  wife,  the  husband 
may  declare  also  for  an  injury  arising  (ioleiy  to  himself  b^  way  ofag* 
gravation  of  damages ;  as,  where  in  trespass.by  husband  and  wite, 
for  false  imprisonment  of  the  wife,  per  quodnegotia  domestica  of  the 
husband  remanserunt  infecta  ad  grave  damnum  ipsorum,  O  n  motion, 
in  arrest  of  judgment,  the  declaration  was  holden  good  ;  for  aU 
though  the  husband  and  wife  could  not  have  declared  jointly  for 
the  special  damage  resulting  to  the  husband  alone,  if  such  damage 
had  been  the  gist  of  the  action,  yet  in  this  case,  it  having  been  laid 
for  aggravation  of  damages  only  9  the  action  was  well  brought;  for 
treupubs  will  lie  for  a  matter  jointly  with  other  matters,  for  which 
.singly  an  aition  could  not  ha\e  been  maintained;  as  trespass  will 
lie  for  enteritig  the  plaiutiil's  houi«e,  and  beating  his  servant^  with* 
out  adding,  *^per  quod  servitium  amisit ;"  for  then  it  is  considered 
BR  acontiniiatiuo  of  the  first  trespass.  Russell  v.  Corne,  Ld.  Raym. 
1031.  Salk.  1 19.  6  Mod.  127.  S.  C.  So  where  in  an  action  of  as- 
sault and  battery  by  husband  and*wife,  it  was  stated  in  the  decla- 


with  entire  damages,  it  was  holden,  on  motion  in  arrest  of  judg- 
ment, that  the  gist  of  the  action  was  the  beating  of  the  wife,  and 
the  e2C]>en6es  incurred  by  the  husband  were  only  in  aggravation  of 
damages:  ^nd  Powell,  J.  observed,  that  if  these  bad  been  omitted 
in  the  declaration^  yet  the  surgeon^  bill  might  have  been  given  in 


I 
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ings,  and  such  earnings  shall  not  survive  to  the  wife,  but  go 
to  the  personal  representative  of  the  husband  (15). 

So  in  an  action  on  the  case  for  words^  not  actionable  in 
themselves,  spoken  of  the  vtrife,  whereby  the  husband  sus- 
tains special  aamage,  the  husband  must  sue  alone  So  in  ac- 
tions lor  injuries  committed  durii^  coverture  to  personal 
chattels*,  which  by  law  are  vested  in  the  husband;  as  in 
trespass  for  cutting  down  and  carrying  away  com,  although 
it  grew  upon  the  wife's  land:  for  it  grows  by  the  industry 
of  man,  and  consequently  the  property  thereof  is  in  the  hus- 
band alone  (16). 

In  all  cases  where  the  wife  shall  not  haye  the  thing**,  when, 
it  is  recovered,  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  hus* 
band  shall  sue  alone. 

An  action  on  the  case  was  brought  by  A.  and  B.  his  wife  ^ 

f  ColemaBV.  Haroovrt,  i  Lev.  140.  in   Exchequer  Chamber,  8  Bl.  R* 

g:  Arundel  ▼.  Short,  Cro.  Eliz.  133.  1936.  cited  in  Morris  ▼.  Norfolk,  i 

h  1  Rol.  Abr.  347.  (Q)  pi.  5.  Taunt.  914. 
i  fiidgood  ▼.  Way  and  Wife,  on  error, 


evidence,  in  ag^^vation  of  damages.     Todd  v.  Redford,  1 1  Mod* 
264.    See  also  Dix  v.  Brookes,  Str.  6 J. 

( 1 5)  It  may  here  be  observed,  that,  although  the  law  will  not  im^ 
ply  a  promise  to  the  wife,  yet  where  the  wife  is  the  meritorious 
caase  of  the  actioD,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  to  ike  mfe^  if,  in  such  case, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  the 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the 
bringing  the  action  in  their  joint  names  is  a  declaration  of  such  as* 
sent;  and  in  this  case  the  action  would  survive  to  the  wife.  Brash* 
ford  v.  Buckingham,  in  error,  Cro.  Jac.  77.  205.  Care,  however, 
must  be  taken,  that  the  declaration  does  not  embrace  any  other 
cause  of  action  accruing  to  the  husband  alone;  for  if  it  does,  it 
will  be  bad.  Holmes  arid  wife  v.  Wood,  cited  by  the  court  in 
Weller  v.  Baker,  2  W\U.  424. 

(16)  Husband  and  wife  being  seized  of  land  in  right  of  wife 
may  join  in  trespass,  quare  cL  /regit,  et  herbam  ibidem  cresceniem 
consumpsit  et  asporiavit^  because  the  grass  is  the  natural  produce 
of  the  earth,  and  shall  continually  go  with  the  land.  Willy  v. 
Hanksworth,  B.  U.  M .  3  G.  2.  MSS»  and  cited  by  the  court  in 
Weller  v.  Baker,  2  Wils.  424. 
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for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife ;  after  judgment 
by  default,  writ  of  inquiiy  executed,  and  final  judgment  in 
B.  R.  a  writ  of  error  was  brought  in  the  Exchequer  Cham- 
ber, assigning  for  error,  that  judgment  was  given  for  the 
husband  and  wife  to  recover  their  damages,  whereas  it  ap- 
peared on  the  record,  thatB.  was  the  wife  of  A.  and  could 
not  sustain  any  damage  by  reason  of  any  thing  contained  in 
the  declaration;  the  court  were  of  opinion,  that  the  judg- 
ment was  erroneous,  because  a  contract  could  not  be  made 
with  a  married  woman;  that  a  promise,  either  express  or 
implied,  did  not  give  any  interest  to  her;  the  whole  re- 
sulted to  the  husband,  and  the  action  ought  to  have  been 
brought  in  his  name  (17).  The  counsel  for  the  defendants 
in  error  having  urged,  that,  if  an  impossible  assumpsit  vras 
stated  in  the  declaration,  it  might  quoad  her  be  surplusage, 
as  much  as  if  she  had  been  a  stranger;  the  court  said,  the 
insertion  of  the  wife  could  not  be  surplusage;  for  it  created 
an  interest  in  her,  and  entitled  her  to  damages  by  survivor- 
ship. 

Where  a  debtor  to  the  wife  as  executrix  promises  to  pay 
the  husband  in  consideration  of  his  giving  time  of  payment, 
the  husband  ought  to  sue  alone,  because  the  wife  is  not  a 
party  to  the  agreement  between  her  husband  and  the  defen- 
dant^; but  in  this  case  the  life  of  the  wife  must  be  averred ^ 
N*  The  recovery  of  the  husband  will  amount  to  a  devastavit 
pro  tanto.    Per  Holt,  C  J.  Carth,  463. 

3.  Where  the  Husband  and  Wife  may  join^  ortheHus^ 
band  may  sue  alone  at  his  £/ec/io/t«— In  personal  actions  for 
the  recovery  of  damages  only,  (other  than  actions  in  respect 
of  personal  wrongs  to  the  wife,)  where  the  action  will  sur* 
vive  to  the  wife  (18),  the  huslmnd  and  wife  may  join^;  or 

k  Tard  t.  Elmd,  Lord  Raym.  868.    I  Lea  ▼.  Minae,  YeW.  84.  Cro.  Jac« 
Salk.  117.  Garth.  46s.  8.C.  110. 

m  Per  Car.  s  Mod.  S70. 


(17)  Lord  Ellenborongh  C.  J.  speaking  of  this  report  in  Ord  v. 
Fenwick,  3  East's  IL  lOO.  said  that  the  declaration  was  not  stated 
suiRciently  explicit;  that  it  did  not  appear  whose  lands  had  heea 
used  and  eccupied,  whether  the  husband's  or  wife's, 

(18)  In  Frosdike  v.  Sterling,  1  Freem.  236.  North,  C.  J.  said, 
**  that  he  always  took  it  for  on  unquestionable  rule,  that,  whereso- 
ver,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  might  join,  but  op  the  other  side,  the  husband 
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the  husband  may  sue  alone,  for  he  alone  may  release  such 
action  (19). 

Assumpsit, — In  an  action  for  a  breach  of  promise  made 
to  husband  and  wife  after  coverture,  to  pay  a  sum  of  money 
to  the  wife,  husband  and  wife  may  join". 

So  where  a  promise  is  made  to  the  wife  only'. 

Catenant — ^Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  yeai-s,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  an  action  of  covenant^ 

a. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  to 
A.  for  years,  who  covenanted  to  repair ',  and  afterwards,  dur- 
ing the  term,  the  queen  granted  the  reversion  to  husband 
and  wife,  and  to  the  heirs  of  the  husband  in  fee;  the  house 
bein^  out  of  repair,  the  husband  alone  brought  covenant, 
and  it  was  holaen  well,  although  the  interest  of  the  feme 
appeared  on  the  face  of  the  declaration  (20). 

Covenant  will  lie  Iw*  husband  and  wife  for  non-payment  of 
rent»  due  by  virtue  of  a  lease  granted  by  husband  and  wife  of 
lands,  the  inheritance  of  wife  ^. 

Husband  alone  may  bring  an  action  on  a  covenant  made  to 
himself  and  his  wife,  for,  although  the  covenant  be  made  to 
both,  yet  he  may  refuse  quoad  her'. 

In  this  case  North,  C.  J.  said,  that  he  remembered  an  autho-- 
rity  in  an  old  book,  tliat,  if  a  bond  be  given  to  baron  and  feme, 
the  husband  shall  bring  the  action  alone,  which  shall  be  looked 
upon  to  be  his  refusal  as  to  her  '• 

Debt — So  if  a  bond  be  given  to  husband  and  wife  admi- 
nistratrix S  husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself. 


Wk  Hilljard  y.  Haabrklfe,  Akjn^  96.  q  Aleb«rry  r.  Walby,Str.  930. 

A  Prat  Y.  Taylor,  Cn.  £l».  61.  1  Rol.  r  Bea?er  ▼.  Lane,  s  Mod.  si7. 

Abr.  33«  pi.  19.  ■   Cit«A  by  Buller,  J.  4  T.  R.  617. 

o  Bro.  Abr.  Baron  and  Feme,  pi.  Sd.  t  Ankerstein  y.  Clarke^  4  T.  R.  616. 
p  Brett  Y.  Cnmberlaad,  Cro.  Jac.  399. 

Bnli.  163.  S.  C. 


may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone." 

(19)  **  What  the  husband  alone  may  discharge,  and  of  which  he 

may  make  disposition  to  his  own  use,  he  may  recover  alohe  without 

joining  his  wife  in  the  action."     Per  Dodderidge,  J.  tcf which  Coke, 

C*  J,  assented,  and  said  it  was  a  true  and  good  ground,  3  Bulst* 

164.  .      , 

f^O}  But  see  Middlemore  v.  Goodall,  Cro.  Car.  505. 
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In  debt  on  bond  made  to  husband  and  wife"  both  may  join ; 
or  the  husband  may  disagree  to  the  wife's  right  to  the  bond*, 
and  bring  the  action  in  his  own  name  only ;  but,  until  such 
disagreement,  the  right  to  the  bond  is  in  both  the  husband  and 
wife,  and  shall  survive:  hence,  if  the  husband  dies,  the  wife 
shall  have  the  bond,  and  not  the  personal  representative  ^  of 
the  husband. 

So  in  debt  on  bond  made  to  the  wife  during  coverture*,  or 
in  assumpsit  on  a  promissory  note  given  to  the  wife  during 
coverture  ■,  husband  and  wife  may  jom ;  or  husband  may  sue 
alone  (21) ;  but  after  the  death  oi  wife,  husband  must  sue  as 
administrator  to  his  wife**. 

Where  husband  and  wife  have  recovered  judgment  on  a 
bond  made  to  wife,  dum  sola^  husband  and  wife  may  join 
in  an  action*  on  such  judgment ;  or  husband  may  sue  alone  ; 
for  that  which  was  before  a  chose  in  action,  transit  in  rem 
judicatam^sxid  is  of  another  nature  from  what  it  was  before 
the  coverture. 

If  it  be  referred  to  a  master  in  chancery  to  take  an  account 
of  what  is  due  to  husband  and  wife  *,  who  reports  the  sum 
due,  and  appoints  it  to  be  paid  to  the  husband,  and  the  defen- 
dant is  committed  for  non-payment,  and  escapes,  the  husband 
and  wife  may  join  in  an  action  against  the  warden  for  th6 
escape. 

Quare  impedif. — So  where  a  right  of  presentation  is  in  the 
husband  jure  uxorift^  a  ifuare  impedit  may  be  brought  by  the 
husband  and  wife  jointly% 

Or  the  husband  may  sue  alone^  for  the  presentation  only 
is  recoverable  and  not  the  advowson,  and  the  release  of  the 
husband  would  bar  the  action. 

u  39  E.  8.  5.  43  E.  3.  10.  Bro.  Baron  b  Day  y.  Padrone,  B.  R.  Trin.  i3  and 
and  Feme,  pi.  14.  55.  14  6.  d.  8  M.  and  S.  3g6.  n. 

X  Coppin  r. 3  P.  Wmf.  497.  c  Woolverston  y.  Fynnimore,  T.  18  & 

y  Bro.  Baron  and  Feme,  pi.  60.  19  G.  9.  C.  B.  MSS. 

z  Howell  y.  Maine,  3  Ler.  408.    S.  P.  d  Huggins  y.  Durham,  Str.  736. 

per  Ld.  Hardwicke,  s  Atk.  3O8.  e   Bro.  Bar.  and  Feme,  pi.  41. 

a  Philliskirk  and  wife  y.  Pluckwcll,  f  lb.  pL  98. 
9  M.  &  S.  993. 


(21)  It  appears  by  a  MS.  note  in  the  possession  of  a  iriend  of  the 
compiler,  that  the  roll  in  Howell  v.  Maine  was  searched,  and  it  was 
found  that  the  bond  was  given  to  the  wife  during  the  coverture ; 
for  devantf  therefore,  in  some  editions  of  Levinz*s  report,  read 
durant,  Comyns  has  stated  the  case  accurately  in  his  Digest,  tit. 
^arpu  and  Feme,  (w) 
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.  Replecin^ — ^Baron  and  feme  may  be  joined  in  the  same  de^ 
claration  in  replevin  for  goods  distrained  fron^  the  feme  dum 
sola  K 

If  the  goods  of  a  feme  sole  be  taken,  and  she  marries,  the 
husband  alone  may  sue  the  replevin  \ 

In  the  replevin  of  ^oods  which  the  wife  has  as  executrix, 
husband  and  wife  shall  join,  ut  videturK 

Avowry  for  rent  arrear  jure  uxoris  may  be  by  husband 
and  wife,  or  husband  only,  averring  the  life  of  feme  \ 

Tort. — In  an  action  upon  the  case  for  stopping  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join  ^ 

So  an  action  upon  the  case  for  cutting  down  trees",  the  lops 
of  which  were  reserved  to  thp  wife  for  her  life,  may  be  brought 
by  husband  and  wife  jointly. 

In  Weller  and  wife  and  others  v.  Baker,  2  Wils,  414.  an 
action  was  brought  by  the  dippers  at  Tunbridge  Wells,  toge- 
ther with  their  husbands,  against  the  defendant  for  exercis- 
ing the  business  of  a  dipper,  not  being  duly  appointed  and 
approved  according  to  a  private  statute ;  it  was  holden,  that 
the  action  was  well  brougnt  in  the  names  of  the  husbands  and 
wives. 

Trespass. — ^Trespass  was  brought  by  the  husband  alone 
for  hunting  in  a  frep  warren",  which  he  had  in  right  of  bis 
wife,  and  it  was  adjudged  good«  for  damages  only  are  reco- 
verable (22). 

Troter. — ^Whete  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage®,  and  consummated  afterwards,  hus- 
band and  wife  may  join,  as  in  trover  of  a  personal  chattel  of 
Wife  before,  and  conversion  thereof  after  marriage. 

It  must  be  observed,  that,  in  all  the  preceding  cases,  where 

g  Bro.  Baron  and  F«d«,  pi.  S5.  1  Agreed  in  Baker  and  wifev.  Brere- 
U  F.N.  B.  159.   K.  cited  in  Bull.  N.        man,  Cro.  Car.  418. 

F.  53.  m  Tregmiell  and  Wife  v.  Reeve,  Cro. 
k  Bro.  Baron  and  Feme,  pi.  85.  Car.  437. 

1  Wise  V.  BellentyCro.  Jac.  449.    Os-  n  Bro.  Abr.  Baron  and  Feme,  pi.  16. 

borne  v.  Walleeden,  1  Mod.  973.  o  Blackborn  v.  Greaves,  9  Lev.  107. 


(22)  It  may  be  remarked  here,  that  it  is  immaterial  as  to  the  point 
in  question,  whether  the  interest  of  the  husband  is  a  joint  interest 
with  the  wife,  or  an  interest  only  in  right  of  the  wife.  In  the  first 
and  second  cases  in  covenant  before  abridged,  the  husband  had  a 
joint  interest  with  the  wife.  In  the  4th  case  in  covenant,  two  'first 
cases  in  tort,  and  the  case  to  which  this  note  is  annexed,  the  hus* 
band  had  an  interest  only  in  right  of  his  wife. 
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the  wife  is  made  a  party,  her  interest  ought  to  appear  on  tI|o 
face  of  the  declaration,  for  the  court  will  not  intend  it  upon 
demurrer**,  or  even  after  verdict,  according  to  the  case  of 
Abbott  V.  Blofield,  Cro.  Jac.  644.  Sed  quae,  whether  this  case 
be  law  to  its  full  extent,  for  in  Bourn  and  wife  v.  Mattaire» 
Bull.  N.  P.  53.  and  MSS.  where  husband  and  wife  joined  in 
replevin,  and  defendant  avowed  for  rent  arrear,  after  verdict, 
it  was  objected,  that  the  husband  and  wife  could  not  have 
a  joint  property  in  personal  chattels  after  the  marriage,  and, 
consequently,  the  replevin  ought  to  have  been  brought  hy  the 
husband  alone.  Lord  Hardwicke,  C  J.  delivering  the  judg- 
ment of  the  court,  said,  that,  although  the  ground  of  the 
objection  was  generally  true,  yet,  notwithstanding,  as  a  man 
luid  woman  might  have  a  joint  property  before  marriage, 
or  the  wife  might  have  the  goods  in  question  as  executrix, 
and  the  taking  mi^ht  in  both  cases  be  before  marriage, 
the  court  were  of  opmion,  that  they  might  declare  jointly  in 
an  action  for  such  taking.  That  if  the  law  would  admit  of 
such  joint  action,  the  fact  was  admitted  by  the  pleading,  The 
defendant  had  not  disputed  with  the  plaintiff  to  whom  the 
property  belonged  at  the  time  of  the  taking,  and  therefore  if 
there  could  be  a  case  in  which  husband  might  join  with  the 
wife  in  an  action  for  a  personal  chattel,  the  court  thought 
that,  after  verdict  (23),  this  ought  to  be  intended  to  be  the 
case,  Bro.  Bar.  and  Feme>  pi.  85.  abridges  a  book  case  in 
33  Edw.  3.  (but  which  is  not  to  be  found  in  the  year  book, 
and  was  probably  taken  from  some  manuscripi)  wherein 
it  is  held,  that  husband  and  wife  may  join  for  such  things 
as  the  wife  has  as  executrix,  or  wh^re  goods  are  taken  from 
her  whilst  sole. 


IV.  Of  Actions  against  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  marriage',  if  the  wife  is  not  joined,  advan- 

p  Serret  t.  Dodil,  9  N.  R.  40S.  infr.  n.     q  MitcbioMn  t.  Hewton,  7  T.  R.  348. 

(83.) 


(23)  SiDce  the  publication  of  the  former  edition  of  this  work,  it 
has  bjeen  decided,  that  a  declaration  in  replevin  by  husband  aiul 
wife.  Inhere  nothing  appears  on  the  face  of  the  record  whence  the 
court  can  infer  that  the  yr'ife  h^d  an  interest  in  the  goods  taken,  is 
)^ad,  on  special  demurrer.    Serres  and  wife  v.  Dodd,  2  N.  R.  405. 


BARON  AND  FEME.  281 

ta^e  may  be  taken  of  the  omission  in  arrest  of  judgment ;  and 
this  rule  holds,  although  an  account  has  been  stated  with  the 
husband',  for  that  does  not  alter  the  nature  of  the  debt 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife*,  a 
plea  of  ne  ungues  accouple  en  loyal  matrimonie  to  an  action 
broufi^ht  against  husband  and  wife,  for  the  recovery  of  a  debt 
due  from  wife  before  coverture,  is  bad. 

I  Husband  cannot  be  charged  at  law  for  money  lent  to  his 
I  \;Wifc,  even  for  the  purpose  of  buying  necessaries ;  because  it 
\  imay  be  misapplied  (24). 

'-  \  But  a  count  for  money  lent  to  the  wife  at  the  request  of  the 
^usband  is  good  %  because  a  loan  to  the  wife  at  the  request 
of  the  husband  is  considered  in  law  as  a  loan  to  the  husband 

(25). 

So  where  the  plaintiff  declared,  that  the  defendant  was 
indebted  for  meat",  &c.  found  by  the  plaintiff  at  the  defen- 
'  dant's  request,  and  on  evidence  it  appeared  to  be  found  for 
the  defendant's  wife,  at  his  request,  in  his  absence ;  upon  a 
case  reserved,  it  was  holden,  that  a  delivery  to  the  wife,  at 
the  husband's  request,  was  in  law  a  delivery  to  the  husband. 

If  a  declaration  against  husband  and  wife,  for  a  debt  of  the 
wife  contracted  before  marriage,  allege  a  promise  of  the  wife 
made  after  the  marriage  to  pay  the  debt,  it  is  bad  *. 

If  an  action  is  brought  against  husband  and  wife  on  a  bond 

r  Drue  v.  Thome,  Aleyn,  73.  a  Rots  ▼.  Noel,  C.  B.  E.  31  G.  9.  Bull, 

s  'Norwood  V.  Stevetwon,  Andr.  2S7.  N.  P.  136. 

C   StcTenson  ▼.  Hardy,  9  Will.  388. '  3  x  Morris   and   wife    v.  Norfolk   and 

Bl.  R.  872.  S.  C.  another,  1  Tannt.913. 


(24)  If  the  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  providing  the  ne- 
cessaries, and  decree  relief,  Harris  v.  Lee,  I  P.  Wms.  482.  Preced. 
in  Chan.  503.  S.  C.  and  Hutchinson  v.  Standly,  Lord  Bathurst, 
C.H.T.  1776.  MSS. 

(95)  **  It  is  true  that  a  complete  or  perfect  contract  cannot  be 
made  by  a  feme  covert  by  her  own  authority  ;  yet,  by  the  assent  of 
her  husband,  she  may  contract  as  his  substitute,  as  in  case  either  of 
tale  or  loan.  This  assent  may  be  either  express  or  implied ;  it  may 
be  prior  or  subsequent  to  the  contract.  If  prior  and  communicated 
to  the  defendant,  the  contract  made  is  an  actual  contract  and  not 
merely  virtual  with  the  husband ;  if  subsequent,  then  the  wife*s 
contract  is  inchoate  and  imperfect,  until  affirmed  by  the  husband  ; 
and  such  affirmation,  if  given,  transfers  the  contract  to  him,*^  Per 
Blacj^stone,  J.  in  Stevenson  v.  Hardie,  3  BK  R.  873. 
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given  by  the  wife  dum  sola^  the  defendant  may  plead  the 
bankruptcy  of  the  husband  after  the  intermarriage,  &c.  as  a 
discharge  of  the  debt  This  plea  upon  the  statute  must  con- 
clude to  the  contrary.  Husband  and  wife  cannot  maintain 
an  action  of  trover,  and  suppose  the  possession  in  them  both 
for  the  law  will  transfer  tne  whole  interest  to  the  husband 
but  trover  mw  be  maintained  against  husband  and  wife  \ 
for  the  gist  of  the  action  is  the  conversion,  which  is  a  tort, 
with  which  a  feme  covert  may  be  charged  as. well  as  with 
trespass. 

Trespass  against  J.  G.,  widow  ■,  and  pending  the  suit  she 
took  husband;  after  judgment,  a  writ  was  directed  to  the 
sheriff  ^Morf  caperet  J.  G.  ad  satisfaciendum^  upon  which  the 
sheriff  took  J.  G.  whose  husband,  together  with  her,  there- 
upon brought  an  action  for  false  imprisonment  against  the 
sheriff,  who  justified  under  the  ca.  sa.  On  demurrer,  the 
court  gave  judgment  for  the  defendant,  observing,  that  if  an 
action  be  brought  against  a  feme,  who  before  judgment  takes 
husband,  yet,  if  she  be  found  guilty,  the  ca.  sa.  shall  be 
awarded  against  her,  and  not  against  her  husband. 

In  like  manner,  after  interlocutory  judgment  in  assumpsit 
a^aiost  a  feme^,  who  afterwards  marries,  the  plaintiff,  even 
after  notifce  of  the  marriage,  may  proceed  to  final  judgment, 
without  joining  the  husband,  and  sue  out  execution  thereon 
against  the  feme  only,  and  such  execution  cannot  be  set  aside 
for  irr^ularity. 

Judgment  was  obtained  against  a  feme  sole  ^,  who  after- 
wards married,  and  then  the  plaintiff  brought  a  sci.fa.  against 
husband  and  wife,  and  had  judgment  thereon;  then  the 
wife  died,  and  the  plaintiff  afterwards  brought  another  sci.  fa. 
against  the  husband  alone :  it  was  holden,  on  writ  of  error, 
that  the  second  sci.  fa.  was  well  brought,  on  the  ground 
that  the  judgment  on  the  first  sci.fa.  had  made  the  husband 
liable. 

If  wife  be  joined  in  an  action  for  words  spoken  by  hus- 
band  only,  it  will  be  error ''.  Hence  if  slander  be  spoken 
by  husband  and  wife,  there  must  be  separate  actions,  one 
against  the  husband  only,  for  the  slander  spoken  by  him,  and 
the  other  against  the  husband  and  wife,  for  slander  spoken  by 

■ 

y  Miles  y.  WiUiamt,  i  P.  Wms.  949.    b  Cooper  Hunchin,  4  East'i  R.  591. 

said  by  Lord  Hardwicke  in  3  Vesey,        See  3  M .  and  S.  557. 

18 1 .  to  be  traly  reported.  c  Obrian  v.  Ramm,  Carth.  30.   See  tbe 

z  Draper  ▼.  Fulkes,  VcW.  l6s.  record,  3  Mod.  170. 

a  Doyley  v.  White,  Cro.  Jac.  323.  d  Swithin  ▼.  Viocent,    s  Will.   S97 

I^y^O  19  *•  pl*  lis*  in  the  nargio. 
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the  wife,  and  the  court  will  not  order  the  actions  to  be  conso- 
lidated. 

So  for  words  spoken  of  husband  and  wife  there  must  be  two 
actions ;  one  by  the  husband  for  the  words  spoken  of  the 
husband,  and  another  by  husband  and  wife  for  the  words  spoken 
of  the  wife  •. 

The  policy  of  the  common  law  will  not  permit  husband  and 
wife  to  give  evidence /or  each  other',  because  their  interests 
are  the  same :  nor  against  each  other  on  account  of  the  im- 
placable distention  which  might  be  occasioned  thereby.  But 
by  Stat.  21  Jac,  1.  c.  19  s.  5,  6.  commissioners  of  bankrupt 
are  empowered  to  examine  the  wives  of  bankrupts  touching 
their  estates. 

t  Erringrton  r.  Gardiner,  B.  R.  M.  S3        Car.  553.  Anon. W.Jones,  440.  Smith 
G.  3.  M.  S.    See  Smith  y.  Warner^        y.  Cooker,  W.  Jones,  409. 
Gotdsb.  76.  Dalby  v.  Dorthall,  Cro.    f  Dayia  y.  Dinwoody,    4  T.  R.  678. 

Bull.  N.  F.  2S6. 
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I.  Of  the  Nature  of  a  Bill  of  Exchange* 

A  BILL  of  exchange  is  a  written  order  from  A.  to  B.  direct* 
iii^  B.  (who  has,  or  is  supposed  to  have,  in  his  hands  sufficient 
effects  belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order^ 
or  to  C.  or  bearer,  either  at  sight,  or  a  certain  number  of  days 
after  sight,  or  after  date,  or  at  single,  double,  or  treble  usance^ 
or  on  demand. 

The  i)eculiar  properties  of  a  bill  of  exchange  are  these : 
First — ^u  is  assignable  to  a  third  person  not  named  in  the 
bill,  or  party  to  the  contract,  so  as  to  vest  in  the  assignee 
a  right  of  action  in  his  own  name  ;  contrary  to  the  gener^ 
rule  of  law,  that  choses  in  action  are  not  so  assignable.  Se^ 
condly — Although  a  bill  of  exchange  be^  merely  a  simple 
contract,  and  not  a  specialty,  yet  it  will  be  presumed  that  it 
has  been  originally  given  for  a  good  and  valuable  considera- 
tion* 

Bills  of  exchan^  are  either  foreign  or  inland ;  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  convenient 
•paper  security  among  merchants',  in  conformity  to  the  uni- 
versal usages  and  customs  established  among  traders,  by  una- 
nimous concurrence,  for  facilitating  a  general  commerce 
throughout  the  world. 

The  person  making  the  bill  is  called  the  drawer^  the  per- 
son to  whom  it  is  directed  the  drawee^  and  the  person  in  whose 
favour  it  is  made  the  payee.  When  the  drawee  has  under- 
taken to  pay  the  bill,  he  is  stiled  the  acceptor^  and  his  under- 
taking to  pay  the  bill  is  called  an  acceptance. 

Bills  of  exchange  payable  to  order  are  assignable  by  in- 
dorsement The  person  making  an  indorsement  is  called  the 
indorser :  the  person,  in  whose  favour  it  is  made,  the  indorsee, 
the  party  in  possession  of  the  bill,  and  entitled  to  receive  its 
contents,  the  holder. 

Bills  pajrable  to  bearer  are  transferrable  by  delivery  without 
indorsement*^. 

Where  the  drawee  refuses  to  accept,  a  stranger,  after  pro- 
test for  non-acceptance,  may  accept  for  the  honour  of  the 
drawer,  and  thereby  such  stranger  acquires  certain  rights,  and 
subjects  himself  to  the  same  obligations  as  if  the  bill  had  been 
directed  to  him.  So  a  stranger  may  become  a  party  to  a  bill, 
paying  it  after  protest  for  non-payment,  either  for  the  honour 
of  the  drawer  or  indorsers. 

a  Pottletb.  Diet.  b  Grant  ▼.  Vfeughan^  3  Bar.  ]5l6. 
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Although  regularly  there  ought  to  be  three  persons  con- 
cerned in  a  bill  of  exchange,  viz.  drawer,  drawee,  and  payee, 
yet  there  may  be  only  two ;  that  is,  the  characters  of  drawer 
and  payee  may  be  united  in  the  same  person*^,  as  if  A.  draw 
a  bill  in  this  manner,  "  Pay  to  me  or  my  order  £  Value 

received  by  myself.*' 

A  bill  of  exchange  is  a  simple  contract  ""j  and  consequently 
is  within  the  statute  of  limitations ;  and  must  be  sued  for 
within  six  years  after  it  becomes  payable. 

Bills  of  exchange  for  value  received  •,  are  not  such  matters 
of  account  as  are  intended  by  the  exception  in  the-  statute  of 
limitations  concerning  merchants'  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract 
debt  in  a  course  of  administration,  which  an  executor  or  admi- 
nistrator cannot  discharge  before  debts  by  bond*  without  being 
guilty  of  a  devastavit. 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle  ^,  in  favour  of  J.  S.,  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters  of 
administration  taken  out  at  Durham,  cannot  bring  an  action  on. 
the  custom  of  merchants  against  the  drawer,  and  lay  the  same 
in  London,  because  a  bill  of  exclxange  is  not  equal  to  a  bond 
or  specialty,  which  are  the  deceased's  goods  where  they  hap- 
pen to  be  at  his  death,  but  is  a  simple  contract  which  follows 
the  person  of  the  debtor,  and  makes  hova  notabilia  where  the 
debtor  resides,  and  therefore  administration  ought  to  be  taken 
out  in  London. 


II  •  Of  the  Capacity  of  the  contracting  Parties  to  a  Bill 

of  Exchange, 

All  persons,  whether  merchants  or  not,  if  they  have  capa- 
city to  contract,  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  82.  in 
which  it  was  decided,  that  the  act  of  drawing  a  bill  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  custom 
of  merchants,  so  as  to  make  him  responsible  to  the  holder  upon 
non-payment 

Corporations,  by  the  intervention  of  their  agents  may  be 

c  Per  Holt,  C.  J.  in  BullerT.  Cripps,    e  Chevely  v.  Bond,  CorUi.  S36. 

6  Mod.  30.  f  Yeomans  v.  Brads)ia>r,  Carth.  .')73. 

d  Renew  Y.  Azton,  Carth.  3. 
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parties  to  a  bill  of  exchange ;  but  by  stat  6  Aim.  €•  32. 8.  9. 
and  15  Geo.  a.  c.  13.  s.  5.  it  shall  not  be  lawful  for  any  body 
politic  or  corporate,  other  than  the  governor  and  company  of 
the  Bank  of  England,  or  for  any  other  persons,  united  in  cove^ 
nants  or  partnership,  exceeding  the  number  of  six  persons,  in 
England,  to  borrow  or  take  up  any  sums  of  money  on  their 
bills  or  notes,  payable  at  demand,  or  at  any  less  time  than  six 
months  from  tne  borrowing  thereof,  during  the  continuance 
of  the  privilege  of  exclusive  banking  granted  to  the  governor 
and  company  of  the  Bank  of  England. 

Infant — ^An  infant  cannot  bind  himself  by  a  bill  drawn  in 
the  course  of  trade  «,  or  even  for  necessaries  \  But  infancy 
is  a  personal  privilege,  of  which  the  infant  alone  can  avail 
himself.  Hence  it  has  been  holden,  that  the  drawer  of  a  bill 
of  exchange  cannot  set  up  the  infancy  of  the  payee  and  in- 
dorser  as  a  defence  to  the  action  *  (l).  And  if  a  bill  be  ac- 
cepted by  a  party  after  he  is  of  full  age,  he  will  be  liable,  al- 
though the  bill  was  drawn  on  him  while  an  infant'^. 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex- 
change. 

This  proposition  falls  within  the  general  rule  of  law,  which 
permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  To  this  rule  there  are  some  ex- 
ceptions, which  are  stated  under  title  Baron  and  Feme, 
Sect.  II. 

The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme 
covert,  vests  in  her  husband,  and  he  must  indorse  it 

An  action  was  brought  by  the  indorsee  against  the  maker 
of  a  promissory  note  K  The  first  count  of  the  declaration 
was  upon  the  note,  to  which  were  added  the  money  counts. 
It  appeared  that  the  note  had  been  given  by  the  defendant  to 
a  married  woman,  with  knowledge  of  her  coverture,  to  the 

g  Williams  ▼.  W.  Harrison  &  R.  Har-  i  Grey  v.  Cowper,  B.  R.  E.  23  Geo.  3. 

risun,  Cartb.  160.  MS.   ^ 

li  Williamson  ▼.Watts,  I  Camp.  N.  P.  k  Stevens  y.  Jackson,  4  Camp.  164. 

C.  559.  Sir  J.  Mansfield,  C.  J.  I   Barlow  ▼.  Bishop,  1  East's  R.  433. 


(1)  In  like  manner  the  acceptor  of  a  bill  of  exchange  cannot  set 
up  the  infancy  of  the  drawer  as  a  defence  to  an  action  brought  at 
the  suit  of  the  indot^e.  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187: 
and  per  Lord  Hardwickehi  Haly  v.  Lane,  «  Atk.  181-2.  S.  P.  So, 
though  a  note  given  by  a  wife  to  a  husband  is  void  ;  yet  if  it  is  in- 
dorsed over  by  the  husband,  ua  between  him  and  the  indorsee,  it  is 
certainly  good.     Ibiti. 
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intent  that  she  should  indorse  it  to  the  plaintijBT,  which  wa^ 
done  accordingly,  in  payment  of  a  debt  which  she  owed  him 
(in  the  course  of  carrying  on  trade  in  her  own  name  with  the 
consent  of  her  husband).    The  plaintiff  had  dealt  with  her  as , 
a  feme  sole.    It  was  holden,  tnat  the  property  in  the  notel 
vested  in  the  husband  by  the  delivery  to  the  wife,  and  that; ; 
her  indorsement  did  not  transfer  any  mterest  to  the  plaintiff;.  : 
consequently  he  was  not  entitled  to  recover  on  the  special  ' 
count;  nor  on  the  money  counts,  because  no  money  had  passed  ; 
between  the  plaintiff  and  defendant. 

But  if  a  promissory  note  is  made  payable  to  a  married  wo- 
man, and  she  indorses  it  for  v^ue  in  ner  own  name",  and  the 
maker  afterwards  protAises  to  pay  it^  in  an  action  against  him 
by  the  indorsee,  it  will  be  presumed,  that  the  nominal  payee 
had  authority  from  her  husband  to  indorse  the  note  in  tha 
form,  and  the  indorsement  will  be  considered  as  vesting  a 
legal  title  to  the  note  in  theplaintiff. 

Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed,  by 
means  of  the  agent  or  attorney  of  the  party  (2).  An  agent  or 
attorney  for  this  purpose  may  be  constituted  by  parol  (3).  In 
such  case  the  principal  is  said  to  draw,  accept,  or  indorse  by 
procuration.  Agents  should  be  cautious  how  they  accept  bills  ^ 
directed  to  them  personally,  and  not  to  their  principals,  al- 
though such  direction  describe  them  in  their  official  charac- 
ters ;  for  in  such  case,  if  they  accept  in  their  own  name,  they 
will  become  personally  responsible,  as  appears  from  the  follow- 
ing case :  ^ 

The  plaintiff  was  indorsee  of  a  bill  of  exchange,  drawn 
from  Scotland  upon  the  defendant  in  these  words  \  "  At  thirty 
'  days  sight  pay  to  J.  S.  or  order  200/.  value  received  of  him, 
and  place  the  same  to  account  of  the  York  Buildings*  Com- 
pany, as  per  advice  from  Charles  Mildmay.  To  Mr.  Hum- 
phrey Bishop,  cashier  of  the  York  Buildings'  Company,  at 
their  house  in  Winchester-street,  London.  Accepted  per  H. 
Bishop."  The  bill  not  having  been  paid,  an  action  was 
brougnt  against  defendant  upon  his  acceptance ;  at  the  trial  he 

m  Cotes  T.  Davis,  i  Camp.  N.  P.  C.       d  Thomas  y.  Bishop,  Str.  955.    Ca. . 
485.  Temp.  Hardw.  I.  S.  C. 


(2)  Many  persons,  under  disabilities  in  other  respects,  may  act 
as  private  attoraies,  such  as  infants,  femes  covert,  persons  attainted^ 
outlawed,  excommunicated,  aliens,  &c.     1  InsU  52  su 

(3)  The  holder  of  a  bill  may  authorise  another  person  to  indorse 
bis  name  on  it,  by  parol,  per  Holt,  C.  J,  at  N,  P.  13  Mod.  564. 


BILLS  OF  EXCHANGE.  280 

proved)  that  the  letter  of  advice  was  addressed  to  the  com- 
pany ;  and  that,  the  bill  having  been  brought  to  their  house,, 
defendant  was  ordered  to  accept  it,  which  he  did  in  the  same 
manner  as  he  had  accepted  other  bills.  P^6>  J-  directed  the 
jury  to  find  for  the.plaintifl',  which  they  did  accordingly.  On 
motion  for  a  new  trial  the  court  held  the  direction  right ; 
"  for  the  bill  on  the  face  of  it  imported  to  be  drawn  on  the 
defendant,  and  it  was  accepted  by  him  generally^  and  not  as 
servant  to  .the  company,  to  whose  account  he  had  no  right  to 
charge  it  until  actual  payment  by  himself.  And  this  being 
an  action  by  an  indorsee,  it  would  be  of  dangerous  conse- 
quence to  trade,  to  admit  evidence  arising  from  extrinsic  cir- 
cumstances— ^as  the  letter  of  advice.  And  this  differed  xcidely 
from  the  case  of  a  bill  addressed  to  the  master^  and  under- 
written  by  the  servant;  where  undoubtedly  the  servant  would 
not  be  liable^  but  his  acceptance  would  he  considered  as  the 
act  of  the  master,  A  bill  of  exchange  is  a  contract  by  the 
custom  of  merchants,  and  the  whole  of  that  contract  must 
appear  in  writing.  In  this  case  there  was  nothing  in  writing 
to  bind  the  company,  nor  could  any  action  be  maintained 
against  them  upon  the  bill :  for  the  additiotl  of  cashier  to  de- 
fendant's name  was  only  to  denote  the  person  with  certainty ; 
the  direction  to  whose  account  to  place  it,  was  for  the  use  of 
the  drawee  only."    Judgment  for  the  plaintiff  (4). 

Partners. — By  the  custom  of  England*,  where  there  are 
joint-traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
for  himself  and  partner^  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade ;  otherwise,  if  it  concerns  the  ac- 
cieptor  only  in  a  separate  and  distinct  interest 

If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the 
partners  accept  it  in  nis  own  name,  this  acceptance  binds  the 
partnership  K  So  if  A.  B.  and  C.  are  in  partnership,  and  A. 
draws  a  promissory  note,  by  which  he  promises  individually 
to  pay  the  money,  and  which  he  signs  with  his  own  name  only, 
but  prefixing  to  his  signature  **for  A*  JB.  and  CJ*  this  binds 
the  whole  partnership 'J. 

o  Pinkney  V.  Hall,  Salk.  l«6.  q  Ld.  Galway  ▼.  Matthew,  i  Camp, 

p  Mason  ▼.  Ramsey,  i  Camp.  N.  P.  C.        N.  P.  C.  403. 
384. 


(4)  One  who  covenants  for  himself  his  heirSf  &c.  und€>r  his  ovm 
hand  and  seal,  for  the  act  of  another,  Hhall  be  personally  bound  by 
his  covenant,  though  be  describe  himself  in  the  declaration  as  cove- 
nanting ^br  and  Ofi  the  part  and  behalf  of  nnch  other  person.  Ap- 
pleton  V.  Binks,  5  £ast*s  R.  148. 
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Where  there  are  several  partners  it  is  competent  to  either 
of  them,  by  his  indorsement,  in  the  name  of  the  firm,  to  pass 
their  interest  in  the  bill';  and  such  indorsement  made  by 
one  partner  for  the  satisfaction  of  his  separate  debt,  cannot 
be  questioned  in  an  action  by  the  indorsee  against  the  ac- 
ceptor, without  shewnig  that  the  indorsement  was  at  the 
time  unknown  to  or  unauthorised  by  the  other  partner*. 
But  if  a  creditor  of  one  of  the  partners  collude  with  him  to 
take  security  for  his  individual  debt,  out  of  the  partnership 
funds,  knowing  at  the  time  that  it  is  without  the  consent  of 
the  other  partners,  it  is  fraudulent  and  void;  but  if  it  be  taken 
bond  fide  without  such  knowledge  at'  the  time,  no  subse- 
quently acquired  knowledge  of  the  misconduct  of  the  part- 
ner, in  giving  such  security,  can  disaffirm  the  act 

If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a 
partnerships  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot 
bind  the  rest  (5);  for  the  moment  the  partnership  ceases,  the 
partners  become  distinct  persons;  from  that  time  they  are 
,  tenants  in  common  of  the  partnership  property  undisposed 
of.  In  like  manner,  after  a  secret  act  of  bankruptcy  com- 
mitted by  one  of  two  partners",  the  other  cannot  by  an  in- 
dorsement in  the  name  of  the  firm  transfer  the  property  in 
a  bill,  which  belonged  to  the  firm*  before  the  bankruptcy; 
for,  the  partnership  having  ceased  to  exist,  the  solvent  part- 

«'  Swan  V.  Steele,  7  East,  210.     Ardea  t  Abel  v.  Sutton,  3  Esp.  N.  P.  C.  108. 

.  T.  Sharpe  and  another,  s  Esp.  N.  P.  Kenyon,  C.  J. 

C  524-  Weils  V.  Masterman,  2  Esp.  u  Ramsbottom  v.  Lewis,  1  Camp.  N. 

N.  P.  C.7JI.  P.  C.  279. 
s  Ridley  V.  Taylor,  13  East,  175. 


(5)  Indorsee  v.  Defendant  as  one  of  the  drawers  of  a  bill  of  ex- 
change, the  other  drawers  having  become  bankrupts*: 

The  bill  was  drawn  in  the  firm  of  "  James  King  and  Co."  under 
which  firm  the  defendant  and  his  partners  had  traded.  It  appeared 
that  there  were  other  partnerships  carried  on  under  the  same  firm, 
in  which  the  other  drawers  were  concerned,  but  in  which  the  de- 
fendant had  no  share.  The  defendant  offered  to  shew  that  this  bill 
was  not  drawn  on  account  of  the  partnership  in  which  he  was  con- 
cerned, but  on  account  of  one  of  the  others,  and  that  he  knew  no- 
thing of  it.  Lord  Kenyon,  C.  J.  was  of  opinion  that  the  defendant 
was  nevertheless  liable ;  he  had  traded  with  the  other  persons  under 
that  firm,  and  persons  taking  bills  under  it,  though  without  his 
knowledge,  had  a  right  to  look  to  him  for  payment. 

*  Baker  and  otliers  v.  Clmrlton,  London  Sittiup  after  Trinity  Term* 
21  Geo.  3.  B.  R.  Peake*8  N.  P.  C.  80. 
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ner  is  to  be  considered  as  tenant  in  common  with  the  as-* 
signees  of  the  bankrupt  partner,  and  the  property  in  the 
bill  can  only  be  transferred  by  their  respective  indorse- 
ments. 


III.  Of  the  Requisites  in  a  Bill  of  Exchange^  and  herein 
of  the  Slampj  Date^  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrument  (although  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required')  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form: 


Foreign  Bill. 

London,  Ist  Januaiy,  1806. 

Exchange  for  10,000  Livres  Toumoises^ 


At  two  usances  (or  **  at  sight,"  or  •*  after 
date")  pay  this  my  first  bill  of  exchange,  (second  and  third 
of  the  same  tenor  and  date  not  paid)  to  Messrs. 
or  order  ("  or  bearer")  ten  thousand  Livres  Toumoises,  value 
received  of  them,  and  place  the  same  to  account  as  per  ad- 
vice from 


To  Mr.  in  Paris*? 

payable  at  ^ 


JAMES  OATLAND. 


X  Per  Cor.  \A.  Raym.  1397.  y  ChUty,  37- 


Us 
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Inland  Bill. 
£\Q0  London,  1  st  January,  1816. 


At  sight  (or  "  on  demand,*'  *'  at  days 

after  sight"  *'  at  after  date")  pay  to  Mr. 

or  order  ("  or  bearer")   one  hundred  pounds  for  value  re- 
ceived.  . 

SAMUEL  SKINNER. 
To  Mr.  merchant  in  } 

Bristol,  payable  at  ^ 

With  respect  to  these  bills  of  exchange,  the  following* 
rules  must  be  observed: 

A  bill  of  exchange  must  not  purport  to  be  payable  out  of 
a  particular  fund,  which  may  or  may  not  be  productive*,  or 
upon  an  event  which  may  not  happen;  for  it  would  perplex 
the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  incumbered  with  conditions 
and  contingencies',  and  if  the  persons  to  whom  they  were 
6ffered  in  negociation  were  obliged  to  inquire  at  what 
time  these  uncertain  events  would  probably  be  reduced  to 
a  certainty. 

The  following  cases  will  illustrate  this  position  : 

An  action  was  brought  by  payee  against  drawer  of  a  wrifc^ 
ten  instrument  in  these  words*. 

"  Seven  weeks  after  date  pay  A.  B.  £  out  of 

W.  Steward* s  money  as  soon  as  you  receive  it,** 

It  was  objected  "  that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  might  or 
might  not  happen."  The  court  gave  judgment  for  the  de- 
fendant; and  De  Grey,  C.  J.  said,  that  the  instrument  or 
writing  which  constituted  a  good  bill  of  exchange,  accord-  , 
ing  to  the  law,  usage,  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have 
jiome  essential  qualities,  without  which  it  was  not  a  bill 
of  exchange;  it  must  carry  with  it  a  personal  and  certain 
credit  given  to  the  drawer,  not  confined  to  credit  upon 
any  thing  or  fund;  that  the  payee  or  indorsee  took  it  upon 

9.  Jeoney  v.  Herle,  Ld.  Raym.  1369.    a  Dawkes  and  another  r.  Ld.  De  Lo- 
SteveosT.  Hill,  5  Esp.N.  P.C.fi47'        raine,  3  Wils.  90?.  3  Bl.  R.  7St\ 

B.C. 
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no  particular  event  or  contingency,  except  the  feilure  of 
the  general  credit  of  the  person  drawing  or  negociating  the 
same  (6). 

So  where  a  bill  was  drawn  by  an  officer  upon  his  agent, 
requesting  him  to  pay  out  of  his  growinfr  subsistence^  it  was* 
holden  not  to  be  good,  because  the  fund  was  uncertain. 

So  a  request  to  J.  S.to  pay  £  out  of  the  monies  in 

J.  S.*s  hands  ^,  belonging  to  the  proprietors  of  the  Devon- 
shire mines,  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain,  whether  the  fund  would  be  sufficient 
to  pay  it  (7K 

So  an  order  to  pay  money  out  of  the  fifth  payment  when 
it  should  become  due,  and  it  should  be  allowed  by  the 
drawer^. 

The  same  principle  was  recognized  in  the  following  case, 
although  the  instrument  was  holden  to  be  a  good  bill  of  ex- 
change. 

J.  S.  on  25th  May,  1724,  drew  a  bill  on  •  J.  N.and  directed 
him,  one  month  after  date,  to  pay  A.  B.  or  order  £  as 

his  quarter's  half-pay  from  24th  June,  1724,  to  25th  Sep- 
tember following:  The  court  were  of  opinion,  that  this 
was  a  good  bill  of  exchange;  for  it  was  not  payable  upon  a 
contingency  nor  out  of  a  particular  fund,  and  was  mad,e  pay- 
able at  all  events;  and  was  drawn  upon  the  general  qredit  of 
the  drawer,  not  out  of  the  half-pay ;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half  pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself. 

b  JoBselyn  ▼.  Lacier,  argued  P.  1  Geo.  d  Haydock  v.  Lyncb,  on  dembrrer  t« 

I.  B.  R.  10  Mod.  294.  adjudged  in  declaration,  Ld.  Raym.  1563. 

the  same  term,  10  Mod*  3l6.  Fort,  e  Mackleod  v.  Snee,  £.  is  Geo.  I.  B. 

961. S.  C.  R,  on  error  from  C.  B.  Lord  Raym. 

c  Jenneyv.  Herle,  B.  R.onerrorfrom  14»1.  Str.  762.  and  11   Mod.  400. 

€.  B.  Str.  591.  and  more  fuliy  re^  l^each^s  ed. 

ported  in  8  Mod.  9o5.     Lord  Raym. 

1361.  and  1 1  Mod.  384.  Leach's  edit. 


(6)  So  vhere  the  instrument  declared  on  was,  "Pay  A.  B.  one 
month  after  date  j5  on  account  of  the  freight  of  the  Veale  Galley  ^ 
It  was  objected,  that  it  was  an  order  upon  a  paiticular  fund,  and  on 
this  ground,  Lee,  C.  J.  ruled  it  not  to  be  a  bill  of  exchange.  Ban* 
bury  V.  Lissett,  London  Sittings,  Str.  121  j. 

(7)  The  reason  it  was  held  not  to  be  a  bill  of  exchange,  in  Jen" 
ney  v.  Herle,  was  because  it  was  no  Qiore  than  a  private  order  to  » 
man's  servant*    Per  Cur.  in  Macleod  v.  Snee,  Str.  762. 
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Of  the  Stamp. — A  bill  of  exchange  cannot  be  given  in  evi- 
dence', nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the  pe- 
culiar stamp  appropriated  to  tnis  species  of  instrument  by  the 
legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (1816)  r^ulated  by  stat  55  Geo.  3.  c.  184.  as 
follows. 

Inland  bill  of  exchange,  draft,  or  order,  to  the 
bearer  or  to  order,  either  on  demand  or  other- 
wise, not  exceeding  two  months  after  date 
or  sixty  days  after  sight,  of  any  sum  of  money,  Dut^. 

£    5.  d* 

Amounting  to  40^.  and  not  exceeding  5/.  5^.  0     10 

Exceeding  5l.  6s. 20/.  0     1     6 

Exceeding  20/.  30/.  0    2    0 

Exceeding  30/.  --.-.-     50/.  026 

Exceeding  50/.  100/.  0    3    6 

Exceeding  100/. 200/.  0     4     6 

Exceeding  200/. 300/.  0    5    0 

Exceeding  800/. 500/.  0    6    0 

Exceeding  500/. 1000/.  0    8     6 

Exceeding  1000/. 2000/.  0  12    6 

Exceeding  2000/. 3000/.  0  15    0 

Exceeding  3000/. 150 

Inland  bill  of  exchange,  draft,  or  order,  for  the 
payment  to  the  bearer  or  to  order,  at  any  time 
exceeding  two  months  after  date,  or  sixty 
days  after  sight,  of  any  sum  of  money. 

Amounting  to  40^.  and  not  ^exceeding  5/.  5^. 

Exceeding  5/.  5^.  *    -    -    -    -    -  20/. 

Exceeding  20/.  •---..  30/. 

.  Exceeding  30/.  50/. 

Exceeding  50/.  ..-.--  lOO/. 

Exceeding  100/.  ---••-  200/. 

Exceeding  200/.  ---.--  300/. 

Exceeding  300/.  --..--  500/. 

Exceeding  500/. 1000/. 

Exceeding  1000/.  ------  2000/. 

Exceeding  2000/.  -    -    -    ^    -    -  3000/. 
Exceeding  3000/.            -            -  - 

f  1  Bos.  k  Pnl.  N.  R.  30. 
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Inland  bill,  draft,  or  order,  for  the  payment  of  j  o«*o^™biu  of 
any  sum  of  money,  though  not  made  payable  I  exciiange  for 
to  the  bearer  or  to  order,  if  the  same  shall  be  >  ^^^  'jj|« »"« 
delivered  to  the  payee,  or  some  person  on  his  1  bearer^or*or- 
or  her  behalf,  J  der. 

Inland  bill,  draft,  or  older,  for  the  payment  of-^^i^^^^^jj^j. 
any  sum  of  money,  weekly,  monthly,  or  at  any  |  as  on  a  bill 
other  stated  periods,  if  made  payable  to  the  I  payable  to 
bearer,  or  to    order,    or  if  delivered  to  the  ^  j^*"^^'  '^^' 


payee  or  some  person  on  his  or  her  behalf, 
where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or 
can  be  ascertained  therefrom 


niand,  for  a 
sum  equal  to 
•uch  total 
amount. 

"The  same  duty 
1  1  n     ,  asilnnbiUon 

And  where   the  total  amount  of  the  money  J  demand  for 
thereby  made  payable  shall  be  indefinite         \  thesumthere. 

•^  "^  •'  j    in  expressed 

[^  only. 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  within  the  intent 
and  meaning  of  this  schedule,  viz. 

All  drafts  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note  in 
payment  or  satisfaction  of  any  sum  of  money; 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf.  ) 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle  or  be  intended  to  entitle 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti- 
cular fund  which  may  or  may  not  be  availa- 
ble, or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  haji- 
pen,  if  the  same  shall  be  made  payable  to 
the  bearer,  or  to  order,  or  if  the  same  shall 
be  delivered'to  the  payee,  or  some  person  on 
his  or  her  behalf. 


^Tlie  sanie  dnty 
as  ou  an  in- 
land bill  of 
the  same  v- 
mount  aud 
tenor. 
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Foreign  bill  of  exchange  (or  bill  of  exchange 
drawn  in  but  payable  out  of  Great  Britain)  if 
drawn  singly  and  not  in  a  set     r 

Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custom  of  merchants,  for  every 
bill  of  each  set,  where  the  sum  made  pay- 
able thereby  shall  not  exceed  100/. 

Exceeding  100/.  and  not  exceeding  200/. 

200/. 500/. 

500/.      -    .    -    .    -     1000/. 

1000/. 2000/. 

2000/. 3000/. 

Exceeding  3000/.  ,  -  •  , 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties^ 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the 
governor  and  company  of  the  Bank  of  England. 

All  bills,  orders,  remittance  bills,  and  remittance  certifi- 
cates, drawn  by  commissioned  olTicers,  masters,  and  surgeons 
in  the  navy,  or  by  any  commissioner  of  the  navy,  under  the 
35th  year  of  his  Majesty's  reign,  for  the  more  expeditious 
payment  of  the  wages  and  pay  of  certain  officers  belonging 
to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  of  parliament 
by.  the  commissioners  of  the  navy,  or  by  the  commissioners 
for  victualling  the  navy,  or  by  the  commissioners  for  manag- 
ing the  transport  service,  and  for  taking  care  of  sick  and 
wounded  seamen,  upon,  and  payable  by  the  treasurer  of  the 
navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money 
to  the  bearer  on  demand,  ancl  drawn  upon  any  banker  or 
bankers,  or  any  person  or  persons  acting  as  a  banker,  who 
shall  reside  or  transact  the  business  of  a  banker,  within  ten 
miles  of  the  place  where  such  drafts  or  orders  shall  he  issued, 
provided  such  place  shall  be  specified  in  such  drails  or  or- 
ders; and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued;  and  provided  the 
same  do  not  direct  the  payment  to  be  made  by  bills  or  pro- 
missory notes. 

The  legislature  having  in  contemplation  the  mistakes 
which  might  arise  in  the  use  of  stamps  of  an  improper  deno- 
mination, has  by  stat  37  Geo.  3.  c.  136.  made  provision  for 
those  mistakes;  for,  by  the  5th  section  of  that  statute  it  is 


BILLS  OF  EXCHANGE.  297 

enacted,  that  bills  and  notes  made  after  the  passing  this  act, 
and  liable  to  a  stamp  duty  by  stat.  31  Geo.  3.  c.  25.  if  stamped 
with  a  stamp  of  a  different  denomination  than  is  required 
by  the  last  mentioned  act,  may,  if  the  same  be  of  equal  or 
superior  value  to  the  stamp  required,  be  stamped  by  the 
commissioners  on  payment  of  the  dufy  and  penalty;  that  is, 
by  sect  6.  of  the  37th  Geo.  3.  c.  136.  the  penalty  of  forty 
shillings,  if  the  bill  or  note  is  produced  to  the  copimissioners, 
before  it  is  payable,  and  ten  pounds,  if  so  produced  after  it 
is  payable. 

Since  this  statute  of  37  Geo.  .3.  it  has  been  determined « 
that  a  promissory  note  drawn  before  the  37th  Geo.  3.  c.  136, 
upon  a  receipt  stamp  of  equal  value  with  that  required  for  a- 
promissory  note,  is  not  available  in  law  (8). 

By  Stat  43  Geo.  3.  c.  1-27.  s.  6.  it  is  enacted  that  every  in- 
strument**, matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
law,  shall  he  valid  and  effectual,  provided  such  stamp  shall 
be  of  the  denomination  required  by  law  for  such  instru- 
ment, &c. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  blanks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  m  England  for  his  use,  who 
filled  up  the  blanks  and  negociated  it:  held  that  this  was  to 
be  considered  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that  an 
English  stamp  was  not  necessary*. 

Indorsee  of  a  bill  of  exchange,  against  the  acceptor*^.  It 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a 
proper  stamp,  was  originally  dated  on  the  2nd  September 
1793,  payable  twenty-one  days  after  date;  and,  while  it  con- 

g  Chamberlain  ▼.  Porter,   i  Bos.  £p    i  Snaith  r.  Mingay,  i  ^f.  &  S.  87. 

Pul.  N.  U.  :jo.  k  Bowniaii  v.  Nicbol,  5  T.  R.S37, 

h  See  Farr  v.  Price,  1  East's  R  55.  and 

Taylor  V.  Hague,  9  EastV  R.  414. 


(8)  The  act  of  37  Geo,  3.  c.  136.  is  a  clear  legislative  dec1ara« 
tion,  that  it  is  not  sufficient,  that  a  certain  sunn  of  money  be  paid 
on  the  instruments  which  are  the  subjects  of  taxation,  but  the 
stamp  used  must  be  of  the  proper  denomination.  Per  Sir  J. 
Mansiield,  C.  J.  delivering  the  opinion  of  the  court  in  Chamberlain 
V.  Porter,  1  Bos.  &  Pul.  N.  R.  33. 

It  may  be  observed  that  by  stat.  3 1  Geo.  3.  c.  25.  bills  and  notes 
were  forbidden  to  be  stamped  after  they  were  made. 
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tinued  in  the  hands  of  the  drawer,  it  was  altered  with  the 
consent  of  the  acceptor,  to  be  made  payable  fifty-one  days 
after  date,  and  afterwards  with  the  like  consent  was  again 
restored  to  ttoenly^one  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  September.  This  last 
alteration  was  made  on  the  30th  September,  the  bill  being 
then  over  due  according  to  the  original  tenor  of  it;  after 
these  alterations,  it  was  negociated,  and  came  into  the  hands 
of  plaintiff.  Lord  Kenyan,  C.  J.  nonsuited  the  plaintiff,  and, 
on  a  motion  to  set  aside  the  nonsuit,  the  court  were  clearly  of 
opinion,  that  the  nonsuit  was  proper;  for  that  at  the  time 
when  the  last  alteration  was  made,  the  operation  of  the  bill,  aa 
it  originally  stood,  was  quite  spent;  that  it  was  a  new  and  dis- 
tinct transaction  between  the  parties;  and  that  therefore  there 
ought  to  have  been  a  new  stamp. 

The  plaintiff  declared  as  indorsee  of.  a  bill  of  exchange 
against  the  acceptor^  and  it  appeared  that  the  bill  in  ques- 
tion which  was  drawn  by  Giles  and  Co.  on  the  3rd  of  June, 
1807,  payable  to  their  own  order,  and  accepted  by  the  de- 
fendant at  3  months'  date,  was  exchanged  by  him  with  Giles 
and  Co.  for  their  acceptance  of  a  bill  drawn  by  the  defendant 
for  the  same  sum  at  83  days  payable  to  his  order,  the  object 
being  that  Giles  and  Co.  should  put  the  defendant  in  cash 
before  his  acceptance  became  due.  On  the  23rd  of  June, 
before  Giles  and  Co.  or  the  defendant  had  passed  the  respec- 
tive securities  to  any  other  person,  it  was  agreed  to  procras- 
tinate the  payment  of  the  bills  by  post-dating  them  the  23rd 
of  June,  instead  of  the  3rd.  The  court  were  of  opinion,  that 
the  alteration  rendered  a  new  stamp  necessary;  observing^ 
that  the  delivery  of  the  bill  by  the  drawer  to  the  acceptor, 
and  the  re-delivery  of  it  for  a  valuable  consideration,  such  as 
the  exchange  of  acceptances,  has  been  held  to  be  since 
Cowley  V.  Dunlpp,  7  T.  R.  565.  a  negociation  of  the  bill ; 
that  the  several  drawers  were  mutual  purchasers  of  each 
other's  acceptances;  and  as  the  alteration  was  made,  while 
the  bill  was  in  this  course  of  negociation,  and  after  it  had 
continued  so  20  days  (during  which  time  it  was  in  the  power 
of  the  drawer  and  payee  to  nave  passed  it  to  any  third  per- 
son) it  was  in  effect  drawing  a  new  bill.  So  where  a  pro- 
missory note,  payable  by  the  defendant  to  the  plaintiff*  or 
order",  was  originally  expressed  to  he  for  value  received,  but 
the  day  after  it  had  been  sighed  and  delivered  by  defendant 
to  plaintiff  it  was  by  consent  of  the  parties  altered  by  the 
addition  of  the  words /or  the  good  will  of  the  lease  and  trade 

i  Cardwell  ▼.  Martin,  9  East,  190.  See        m  KdUL  t.  Williainsy  10  East,  431. 
also  Bathe  v.  Taylor,  15  £a8t>  412. 
S.  P. 
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fif  Mr.  F.  K.  deceased ;  it  was  holden,  that  as  the  alteration 
was  material,  as  well  because  it  was  evidence  of  a  fact,  which 
if  necessary  to  be  inquired  into  must  otherwise  have  been 
proved  by  different  evidence,  as  also  because  it  pointed  out 
the  particular  consideration  for  the  note,  and  put  the  holder 
upon  inquiring,  whether  tliat  consideration  had  passed; 
and  as  such  alteration  was  made  after  the  note  had  issued,  a 
new  stamp  was  necessary. 

But  an  objection  on  the  ground  of  the  insufficiency  of  the 
stamp  cannot  be  taken  after  payment  of  money  into  court". 

Omission  of  Date— Regularly  every  bill  of  exchange 
ought  to  be  dated;  but  in  the  following  cases  where  the 
day  of  the  date  was  omitted  in  the  declaration,  the  court  said 
they  would  intend  the  bill  to  bear  date  on  the  day  when  it 
was  made  (9). 

Case  on  a  foreign  bill  of  exchange  payable  at  double 
usance  from  the  date*,  and  it  was  alleged  that  the  party  be- 
yond the  sea  drew  the  bill  on  a  certain  day,  and  that  the  same 
was  presented  to  and  accepted  by  the  defendant.  Exception, 
that  the  date  of  the  bill  was  not  set  forth.  The  court  said, 
that  they  would  intend  the  bill  dated  at  the  time  of  dn^wing 
it.    Judgment  for  plaintiff. 

So,  where  in  the  first  count  of  the  declaration  it  was 
stated  P,  that  the  defendant  heretofore,  to  wit,  on  the  15th 
day  of  September,  1800,  drew  a  bill  of  exchange  bearing 
date  the  day  and  year  aforesaid,  payable  two  months  after 
date.  The  tnd  count  stated,  that  the  defendant  afterwards 
to  wit,  on  the  same  day  and  year  aforesaid,  drew  a  certain 
bill  of  exchange  payable  two  months  after  date.  On  writ 
of  error,  after  judgment  by  default,  it  was  objected,  that  the 
2nd  count  could  not  be  sustained ;  because  the  date  of  the 
bill  was  not  stated;  that,  although  in  De  la  Courtier  v. 
Bellamy  the  court  held,  that  it  might  be  intended,  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  there  the  day 
of  drawing  was  expressly  stated;  whereas  in  this  case,  it  was 
to  be  collected  only  from  words  of  reference  to  the  first  count, 
in  which  the  day  of  drawing  was  laid  under  a  "  to  wit," 

n  Israel  ▼.  Beojamin,  3  Camp.  N.  P.  p  Hague  v.  French,  Exchequer  Cham- 

C  40.  ber,  in  error.    T.  42  Geo.  3.  3  Boa. 

•  De  la  Courtier  r.  Bellamy,  B.  R.  &  Pul.  173. 
H.  36  &  37  Car.  8. 8  Show.  488. 


(9)  A  date  is  not  of  the  substance  of  a  deed,  for  if  it  want  a  date, 
or  have  a  false  or  impossilble  date,  as  the  30th  of  February,  yet  the 
deed  is  good.     Goddard's  case,  2  Co,  5*  a. 
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But  the  court  were  of  opinion,  that  this  case  was  not  distin- 
guishable from  De  la  Courtier  v.  Bellamy,  and  that  they 
might  well  intend  the  date  to  have  been  the  day  of  drawing 
stated  in  the  first  count 

The  defendant,  on  the  4th  May,  1810,  drew  a  bill  of  ex- 
change, which  te  dated  on  the  11th  May,  1810,  pa)rable 
sixty-five  days  after  date,  and  delivered  it  to  the  payee,  who 
after  indorsing  it  for  a  valuable  consideration  to  the  plaintiff 
on  the  bth  of  May,  died  on  the  same  day.  It  was  holden,  that 
the  plaintiff' was  entitled  through  this  indorsement  to  recover 
against  the  drawer^. 

Alteration  of  Date. — A  bill  of  exchange  was  drawn  on  de^ 
fendant  on  the  26th  March,  1788,  payable  three  months  after 
date  to  J.  S.  and  accepted  by  defendant'.  After  acceptance^ 
and  while  the  bill  remained  in  the  hands  of  J.  S.  the  payee,  the 
date  of  the  bill  was  altered  by  some  person  unknown,  from  the 
26th  March,  1788,  to  the  20th  March,  1788,  without  the  au- 
thority or  privity  of  defendant;  J.  S.  the  payee  afterwards  in- 
dorsed the  bill  so  altered  to  the  plaintiffs  for  a  valuable  consi- 
deration. It  did  not  appear,  that  plaintiffs  knew  of  the  altera- 
tion at  the  time  when  the  bill  was  indorsed  to  them.  Pay- 
ment having  been  refused,  plaintiffs  sued  the  defendant'  as 
acceptor.  The  declaration  contained  two  special  counts, 
(one  on  a  bill  dated  the  20th  March,  1788,  the  other  on  a  bill 
dated  the  26th  March,  1788,)  and  the  money  counts.  Special 
verdict.  The  case  was  argued  twice  in  B.  R.  after  which 
the  court  cave  judgment  for  defendant  (Buller,  J.  dissen- 
tient), on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it  Lord  Kenyon,  C.  J.  said,  "I  lay  out  of  my 
consideration  all  the  cases  where  the  alteration  was  made 
by  accident:  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  the  payee,  who  was 
then  entitled  to  the  amount  of  it,  and  from  whom  plaintiffs 
derive  title:  and  it  was. for  the  advantage  of  the  payee 
(whether  more  or  less  is  immaterial  here)  to  accelerate  the 
day  of  payment,  which  in  this  commercial  country  is  of  the 
vtmost  consequence.  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to,  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time;  for  at  that 
time  almost  all  written  engagements  were  by  deed  only. 
Therefore  those  decisions  which  were  indeed  confined  to 
deeds,  applied  to  the  then  state  of  affairs;  but  they  establish 

q  PasiDore  ▼.  North,  is  East,  517.  Divett,  is  East, 3S.  wbere  Le  Blanc, 
r  Master  and  others  v.  Miller,  B.  R.  J.  says,  *<that  the  decision  in  Maa- 
T.  31  Geo.  3.  4  T.  R.  320.  affirmed  ter  ▼.  Miller,  was  not  confined  to  no- 
on error  in  Exchequer  Chamber,  3  gotiable  instruments.^ 
H.  Bl.  14J.  recognized  in  Powell  t. 
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this  principle,  that  all  written  instruments  which  were 
altered  or  erased,  should  be  thereby  avoided.  Then  let  us 
see  whether  the  policy  of  the  law,  and  some  later  casea,  do 
not  extend  this  doctrine  farther  than  to  the  case  of  deeds. 
It  is  of  the  greatest  importance  that  these  instruments, 
which  are  circulated  throughout  Europe,  should  be  kept 
with  the  utmost  purity,  and  that  the  sanctions  to  preserve 
them  from  fraud  should  not  be  lessened.  It  was  aoubted, 
so  lately  as  in  the  reign  of  George  the  first,  in  Ward's  case, 
2  Str.  T47.  and  2  Ld.  Raym.  14dl.,  whether  forgery  could 
be  committed  in  any  instrument  less  than  a  deed,  or  other 
instrument  oV  like  authentic  nature;  and  it  might  equally 
have  been  decided  there,  that  as  none  of  the  preceding  de- 
terminations extended  to  that  case,  the  policy  of  the  law 
should  not  be  extended  to  it.  But  it  was  there  held,  that  the 
principle  extended  to  other  instruments  as  well  as  to  deeds, 
and  that  the  law  went  as  far  as  the  policy.  It  is  on  the 
same  reasoning  that  I  have  formed  my  opmion  in  the  pre- 
sent case.  It  has  been  contended  that  no  fraud  was  intended 
in  this  case;  at  least,  that  none  is  found:  but  I  think  that  if 
it  had  been  done  by  accident,,  that  should  have  been  found, 
to  excuse  the  party,  as  in  one  of  the  cases  where  the  seal  of 
the  deed  was  torn  off  by  an  infant  On  the  whole  I  am 
of  opinion,  that  this  falsification  of  the  instrument  has 
avoided  it-^Ashhurst^  J,  concurred  in  opinion  with  Kenyon, 
C.  J. — Buller^  J.  gave  an  elaborate  opinion  in  favour  of  the 
plaintiff. — Grose^  ^.  said,  "From  Pigot's  case,  11  Rep.  27. 
which  is  the  leading  case,  I  collect,  1st.  that  when  a  deed 
is  erased,  whereby  it  becomes  void,  the  obligor  may  plead 
non  estfactuTifiy  and  give  the  matter  in  evidence,  because  at 
the  time  of  the  plea  pleaded  it  was  not  his  deed:  and  2ndly, 
that  when  a  deed  is  altered  in  a  material  point  by  himself, 
or  even  by  a  stranger,  without  the  privity  of  obligee,  the 
deed  thereby  becomes  void.  Now  the  effect  of  that  deter- 
mination is,  that  a  material  alteration  in  a  deed  causes  it  no 
longer  to  be  the  same  deed.  In  reading  that,  and  the  other 
cases  cited,  I  observe  that  it  is  no  where  said,  that  the  deed 
is  void  merely  because  it  is  the  case  of  a  deed,  but  because 
it  is  not  the  same  deed.  A  deed  is  nothing  more  than  an 
instrument  or  agreement  under  seal:  and  the  principle  of 
those  cases  is,  that  any  alteration  in  a  material  part  of  any 
instrument  or  agreement  avoids  it,  because  it  thereby  ceases 
to  be  the  same  instrument.  And  this  principle  is  founded 
on  good  sense,  because  it  tends  to  prevent  the  party,  in 
whose  favour  it  is  made,  from  attempting  to  make  any  alter- 
ation in  it  This  principle  too,  appears  to  me  as  applicable 
to  one  kind  of  instruments  as  to  another.     But  it  ,has  been 
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contended,  that  there  is  a  difference  between  an  alteration 
of  bills  of  exchange  and  deeds:  but  I  think  that  the  reason 
of  the  rule  affects  the  former  more  strongly,  and  the  altera- 
tion of  them  should  be  more  penal  than  in  the  letter  case. 
Supposing  a  bill  of  exchange  were  drawn  for  ^100,  and 
liter  acceptance  the  same  was  altered  to  <£  1000;  it  is  not 
pretended  that  the  acceptor  shall  be  liable  to  pay  the 
«£1000;  and  I  say,  that  he  cannot  be  compelled  to  pay  the 
•£100,  according  to  his  acceptance  of  the  bill,  because  it 
is  not  the  same  bill.  So  if  the  name  of  the  payee  had  been 
altered,  it  would  not  have  continued  the  same  bill  (10). 
And  the  alteration  in  every  respect  prevents  the  instrument 
continuing  the  same  as  well  wnen  applied  to  a  bill  as  to  a 
deed,  I  do  not  think  that  the  plaintiffs  can  recover  on  the 
general  counts,  because  it  is  not  stated  as  a  fact  in  the 
verdict,  that  the  defendant  received  the  money,  the  value  of 
the  bill.'*    Judgment  for  defendant 


(10)  So  if  the  word  'Mate*'  be  inserted,  instead  of  the  word 
**  sight,*'  Long  v.  Moore,  London  Sittings  after  H.  T.  30  G.  3, 
Kenyon,  C.  J.  3  Esp.  N.  P.  C.  165.  But  a  mere  correction  of  a 
mistake,  as  by  inserting  the  words,  '*or  order,"  in  furtherance  of 
the  intention  of  the  parties,  will  not  vitiate  the  bill.  Kershaw  v. 
Cox,  London  Sittings  after  M.  T.  41  G.  3.  Le  Blanc,  J.  So 
where  two  persons  being  jointly  indebted  to  another,  agreed  to 
give  him  a  bill  of  exchange  to  be  drawn  by  one  of  the  debtors,  and 
accepted  by  the  other,  instead  bf  which  they  sent  him  a  promissory 
note,  made  by  the  one  and  indorsed  by  the  other,  which  he  imme* 
diately  returned  to  be  altered  into  a  bill  of  exchange,  which  was 
done  accordingly ;  it  was  holden,  that  such  alteration,  only  fulfil- 
ling the  terms  of  the  agreement,  might  be  considered  as 'the  cor- 
rection of  a  mistake,  and  did  not  render  a  new  stamp  necessary, 
the  instrument  never  having  been  negotiated  as  a  promissory  note. 
Webber  v.  Maddocks,  3  Camp.  N.  P.  C.  1.  See  Cole  v.  Parkin, 
1<2  East,  471.  So  if  the  alteration  be  not  in  the  time  of  pay- 
ment, sum,  &c.  or  other  mateiial  part,  the  bill  will  not  be  affected 
by  it. ,  Hence,  writing  on  the  bill  the  place  where  it  was  to  be 
paid,  has  been  holden  not  to  destroy  the  validity  of  the  bill.  Trapp 
v.  Spearman,  London  Sittings  after  M.  T.  40  G.  3.  Kenyon,  C.  J. 
3  Esp.  N.  P.  C.  57»  So  where  in  an  action  by  the  indorsee, 
against  tlie  acceptor  of  a  bill,  it  appeared  that,  after  the  bill  had 
been  accepted  by  the  defendant,  the  words  "  Prescott  and  Co." 
had  been  written  under  his  name  by  the  drawer,  without  his  know- 
ledge or  assent,  the  plaintiff  havinz  refused  to  take  the  bill  unless 
these  words  were  added.  Lord  Lllenborough  held,  that  as  the 
addition  of  these  words  did  not  alter  the  responsibility  of  the  ac- 
ceptor, he  was  still  liable.  Marson  v.  Petit,  1  Camp.  N*  P.  C. 
82.  n. 
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If  upon  a  bill  being  presented  for  acceptance,  the  drawee 
alters  it  as  to  the  time  of  payment,  and  accepts  it  so  altered; 
although  the  drawer  and  indorser  are  thereby  discharged, 
yet  if  the  holder  acquiesce^  in  such  alteration  and  accep- 
tance, the  bill  will  be  good  as  between  the  holder  and  ac- 
ceptor*. But  if,  after  a  bill  has  been  drawn  and  indorsed, 
and  before  it  is  accepted,  the  drawee  alter  it  by  postponing 
the  time  of  payment,  it  renders  the  bill  void*. 

Of  the  person  to  whom  the  bill  is  made  payable. — ^Regular- 
ly a  bill  of  exchange  ought  to  be  made  payable  to  a  real  person, 
but  if  it  be  drawn  payable  to  a  fictitious  payee  or  order,  and 
indorsed  in  his  name,  by  concert  between  the  drawer  and  ac- 
ceptor^  it  will  be  considered  as  a  bill  payable  to  bearer,  and 
may  be'  declared  on  as  such  in  an  action  by  an  innocent  in- 
dorsee for  a  valuable  consideration  against  the  drawer— 
CoUis  and  others  v.  Emett,  1  H.  Bl.  313. ;  or  against  the  ac- 
ceptor— Gibson  and  another  v.  Minet  and  another,  1  H.  Bl, 
669.  But  see  contr.  the  opinions  of  Eyre,  C.  J.  and  Heath,  J. 
1  H.  Bl.  p.  398,  625.  with  whom  Lord  Thurlow,  Ch.  con- 
curred. But  if  the  circumstance  of  the  payee  being  a  ficti- 
tious person  is  unknown  to  the  acceptor",  he  cannot  be  de^ 
clarea  against  on  the  bill,  either  as  a  bill  payable  to  bearer,  or 
to  the  order  of  the  drawer. 

Words  "or  order  J*'' — ^The  negociability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order  (11),  or 
to  A.*s  order,  or  to  A.  or  bearer.  See  post,  on*  the  transfer 
of  bills  of  exchange.  A  bill  payable  to  A.'s  order  is  the  same 
as  if  it  were  made  payable  to  A.  or  order*,  and  may  be  de- 

1  Paton  ▼.  Winter,  i  Taunt.  490.  u  Bennett  ▼.  Farnell,  i  Camp.  N.  P. 

t  Oiithwaite  r,  Luiitley,  4  Camp.  179.        C  130. 

X  Per  Holt,  C.  J.  is  Mod.  310. 


(II)  In  Hill  V.  Lewis,  Salk.  133.  exception  was  taken  that  a 
bill  was  payable  to  defendant  only,  without  the  words,  '*or  his 
order/*  and  therefore  not  assignable  by  the  indorsement :  and  Holt» 
C  J.  ai^reed  that  the  indorsement  of  this  bill  did  not  make  him  that 
<irpw  iUe  bill  chargeable  to  the  indorsee;  for  the  words  "or  his 
order,"  give  authority  to  the  plaintiff*  to  assign  it  by  indoraement ; 
ai^d  it  is  an  agreement  by  the  first  drawer  that  he  wpuld  answ^er  it 
to  Vr.r  assignee;  but  the  indorsement  of  a  bill  which  has  not  the 
Wf>r(iy,  **or  to  his  order,"  is  good  or  of  the  same  eiFect  between  the 
iiidoiser  and  the  indorsee,  to  make  the  indorser  chargeable  to  the 
indorsee. 

•  Q.Pavee. 
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dared  on,  without  alledging  that  A.  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person  ^ 

"Value  received*' — It  is  not  essentially  necessary  to  in- 
sert the  words  "value  received •*'  (12).  But  if  they  are  omit- 
ted in  inland  bills,  the  holder  cannot  avail  himself  of  the  pro- 
visions of  9  &  10  W.  3.  c.  17.,  and  3  &  4  Ann.  c.  9.  s.  4. 

A  bill'of  exchange  is  presumed  to  be  made  upon  a  good 
and  valuable  consideration;  and  in  actions  not  between  im- 
mediate parties  some  suspicion  must  be  cast  on  the  plain- 
tiff's title  before  he  can  be  compelled  to  prove  what  consi- 
deration he  has  given  for  it.  A  mere  notice  ^iven  by  the  defen- 
dant to  the  plaintiff,  that  he  will  be  required  at  the  trial  to 
prove  the  consideration,  is  not  sufficient  to  cast  this  bur- 
then on  the  plaintiff*.  When  suspicion  is  cast  on  the  plain- 
tiffs title  by  shewing  that  some  previous  holder  has  been 
defrauded  out  of  it,  the  plaintiff  must  prove  what  consi- 
deration he  gave  for  it,^  In  actions  between  immediate 
parties  (13),  the  illegality  or  want  of  consideration*  may  be 
insisted  on  by  way  of  defence  to  an  action  on  the  bill.  In 
other  cases,  bills  of  exchange  are  made  void  by  express  sta- 
tute. 

y  Smith  v.  M'Clure,  5  £aKt*8  R.  3/6.  Hon  except  that  which  I  hare  point- 

z  White  T.  Ledwick,  B.  R.  P.  25  Geo.  ed  out,  which  is  founded  on  the  sta- 

3.  7)n  demurrer  to  the  declaration.  tute  of  Wm. 

Bayley's  ^freatise  of  Bills  of  Ex-  a  Reyoolda  ▼.  Chettle,  2  Camp.  N.  P. 
chaiiise,  &c.  A  pp.  No.  3.  Per  Lord  C  ^gd  Clarke  ▼.  £lti4)t,  B.  R.  Lou- 
Ellen  boron  {(li,  C.  J  ■  ill  Grant  v.  Da  dou  sittings, after  M.  T.52  G.  3.  S.  P^ 
Costa,  3  M.  and  S.  352.  The  case  b  Rees  y.  M.  of  Hcadfort,  2  Camp.  M. 
in  Bayley  does  not  state  whether  it  PC.  57^ 

was  an  inland  or  a  forei|[^n  bill.  I  am  c  Puget  de  Bras  v.  Forbes,  1  Esp.  N« 

not  aware  that  there  is  anj^  distinc-  P.  C,  117. 

(12)  A  jury  of  merchants  were  of  opinion,  in  Banbury  v.  Lisset, 
Str.  1211,  that  the  words,  "value  received,"  were  essential  to  the 
validity  of  a  bill  of  exchange, 

(13)  "As  between  the  drawer  and, payee,  the  con.sideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  an  indorsee; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the  origi** 
nal  parties  to  assist  in  a  fraud ;"  per  Ashhui*st,  J.  in  Lickbarrow  v» 
Mason,  2  T.  R.  7 1 .  See  an  anonymous  case  in  Chancery,  Comyns, 
43.  where  Sommers,  Lord  Keeper  held,  that  the  drawer  of  a  bill  of 
exchange,  though  given  without  consideration,  was  not  entitled  to 
relief  against  a  third  person,  to  whom  it  was  assigned  for  a  just 
debt.  See  also  SneUing  v.  Briggs,  Bull.  N.  P.  27^.. where  it  is^ 
said,  that  it  seems  a  reasonable  distinction  which  has  been  taken  be- 
tween an  action  between  the  parties  themselves,  in  which  evidence 
may  be  given  to  impeach  the  promise,  and  an  action  by  or  agmnsta 
third  person,  viz.  an  indorsee  or  an  acceptor.  See  also  P*ig^t  de 
Bras  v.  Forbes  and  another,  C.  B.  Ix)ndon  Sittings  after  M.  T.  3:^ 
Geo.  3.  coram  Loughborough,  C.  J.  1  Esp.  N.  P.  C.  117- 
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By  Stat  9th  Ann.  c.  14.  s.  1.  "  All  notes,  bills,  &c.  where 
the  whole  or  any  part  of  the  consideration .  shall  be  for 
money  or  other  valuable  thing,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
mcniey  knowingly  lent  for  such  gaming,  or  lent  at  the  time 
"  and  place  of  such  play,  to  any  person  that  shall  play  or  bet, 
"  shall  be  void  (14)  to  ail  intents  and  purposes." 

The  12  Ann.  stat  2.  c.  16.  s.  1.  by  which  it  is  enacted  that 
all  bonds,  contracts,  and  assurances,  made  for  payment  of  any 
principal  or  money  lent,  upon  usury,  shall  be  utterly  void,  has 
been  considered  as  standing  on  the  same  ground  as  the  fore- 
Xomg  statute  of  the  9th  of  Ann.  c.  14.  against  gaming,  and  on 
the  authority  of  the  case  of  Bowye?  v.  Bampton,  (which  see 
infra)  it  has  been  holden**  that  the  indorsee  of  a  bill  of  ex- 
change, given  for  an  usurious  consideration,  cannot  maintain 
an  action  upon  it  against  the  acceptor,  although  he  (the  in- 

*>  d  Lowe  and  others  v.  Waller,  Dotag.  537. 


(14)  See  Robinson  v.  Bland,  2  Burr.  IO77.  where  a  bill  of  ex- 
change given  for  money  loet  at  play,  and  money  lent  at  the  time 
and  place  of  play,  was  holden  to  be  void.  See  also  tbe  case  of 
Bowyer  v.  Bampton,  Str.  1 1 55.  where  it  was  holden  that  an  inno« 
cent  indorsee  for  a  valuable  consideration,  without  notice,  could  not 
maintaiQ  an  action  on  a  promissory  note  given  for  money  knowingly 
lent  to  game  with  at  dice.  But  the  statute  9  Ann*  c.  1 4^.  only 
avoids  securities  for  money  won  or  lost  at  play^  and  does  not  extend 
to  cases  of  mere  loans  without  any  security  taken  ;  and  stat.  \6  Car. 
2.  c.  7>  B.  3.  only  avoids  contracts  for  money  lost  at  play ;  conse- 
quently an  action  for  money  lent  may  be  maintained,  although  it 
should  appear,  that  the  money  was  lent  by  the  plaintiff  to  the  de- 
fendant, for  the  purpose  of  gaming  with  hira«  (Baijeau  v.  Walmes^ 
ley,  Str.  1249.  per  Lee,  C.  J«)  or  to  pay  a  bet  at  a  horse  race» 
(Alcinbrook  v.  Hall,  2  Wils.  309.)  or  at  the  time  and  place  of  play 
rtlobinson  y.  Bland,  2  Burr.  1077.  Wettenhall  v.  Wood,  1  Esp. 
N.  P.  C.  18.  S.  P.  per  Kenyon,  C.  J.)  It  is  to  be  observed,  that 
although  -there  is  not  any  substantive  clause  in  the  stat.  9  Ann. 
c.  14.  which  avoids  the  contract,  yet  the  2nd  sect/  of  that  stat.  gives 
the  loser  a  power  to  recover  bacK  money  or  goods^  of  the  value  of 
£\0  lost  at  any  unlawful  game,  by  action  brought  within  3  months; 
but  after  the  expiration  of  the  3  months  the  loser  cannot  recover 
such  goods  or  money  from  the  winner,  althout^h  the  winner  can 
shew  no  title  to  them  except  what  arises  from  having  won  them. 
Vaughan  v.  Whitcomb,  2  N.  K.  413.  And  money  fairly  lost  at  play 
must  be  recovered  in  an  action  founded  on  tiie  statute ;  it  in  not 
sufficient  to  sue  in  debt  at  common  law  for  money  had  and  received. 
Thistlewood  v.  Cracroft,  1  Maule  and  Selwyn,  500, 
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dorsee)  haft  given  a  valuable  consideration  for  the  bill,  and  is 
not  affected  with  notice  of  the  usury  (15). 

It  is  to  be  observed,  however,  that  the  foregoing  statute 
applies  to  those  cases  only  where  the  bill  is  originally  given 
for  an  usurious  consideration*,  for  if  the  bill  is  fair  and 
legal  in  its  inception,  an  indorsement  by  the  payee  for  an 
usurious  consideration  will  not  avoid  it  in  the  hands  of  a 
subsequent  bond  fide  holder ;  but  if  a  bill  be  drawn  upon  an 
agreement  between  pne  of  the  original  parties  to  it,  and  a 
person  not  a  party  to  it^  that  the  latter  shall  get  it  discounted 
by  another  person  likewise  not  a  party  to  the  bill,  upon 
usurious  terms,  and  it  is  so  discounted  accordingly,  the  bill 
is  void  for  the  usury,  in  the  hands  of  an  innocent  indorsee ; 
and  in  such  case  the  bill  is  void,  sdthough  the  drawer,  to 
whose  order  it  is  payable,  be  not  privy  to  the  usurious  agree- 
ment «. 

If  an  usurious  security  be  given  for  a  legal  subsisting  debt, 
although  the  security  is  void,  the  debt  is  not  extinguished^ 

«  Parr  v.  Eliason  and  others,  I  East^s    %  Ackland  ¥.  Pearce,  9  Camp.  N.  P.  C 

R.  92*  See  also  Daniel  ▼.  Cartony,  S.        599. 

P.  per  Kenyon,  C.  J.  Middlesex  SiU  .  b  Pbillips  ▼.  Cockayoe, 3  Camp.  N.  p. 

tingH,  1  Esp.  N.  P.C.  274.  C.  119. 

f  Youof  ?.  Wright,  1  Camp.  N.  P.  C. 

199. 


(15)  Wilinot,  J.  seems  to  have  anticipated  this  decision  in  an 
opinion  delivered  by  him  as  one  of  the  judges  appointed  by  a  spe* 
cial  Commission  of  Errors,  to  inspect  tlie  judgment  of  the  Sheriff's 
C6urt,  in  the  case  of  Harrison  against  Evans,  and  the  affirmance 
thereof  in  the  Court  of  Hustiiigs,  at  the  Guildhall  of  the  city  of 
London,  on  the  5th  of  July,  1762;  his  words  are  these  **  it  was 
said  that  the  law  a^nst  gaming  makes  notes  *•  void  to  all  intents 
and  purposes,'  and  the  act  against  usury  only  makes  them  <  void,' 
and  that  a  gaming  note  in  the  hands  of  an  innocent  indorsee  would 
be  void  agamst  the  drawer,  but  it  would  not  be  so  in  the  case  of  a 
note  given  upon  an  usurious  contract ;  and  it  was  determined  in 
the  case  of  a  gaming  note,  that  it  would  be  void  in  the  hands  of  an 
indorsee ;  but  if  that  case  is  right,  which  was  then  thought  a  hard 
one,  I  think  the  law  must  be  the  same  upon  an  usurious  note ;  and 
no  case  was  cited,  either  before  or  since  the'  case  upon  the  gaming 
note,  to  establish  such  a  distinction ;  and  I  am  sure  I  can  find 
out  none  in  the  intention  of  the  legislature  between  *  void,'  and 
*  void  to  all  intents  and  purposes.'  It  is  only  an  ampliation  of  ex- 
pression, and  spreading  out  the  same  idea  a  little  more  diffusively ; 
but  they  both  equally  mean,  that  the  act  done  shall  be  considered 
as  if  it  was  not  done."  See  notes  of  opinions,  &c,  by  Wilmot,  C.  J. 
p.  146,  7. 
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Where  a  party  is  compelled  to  take  goods  in  discounting 
a  bill  of  exchange,  a  presumption  arises  that  the  transaction 
is  usurious ;  and  to  rebut  this  presumption,  evidence  must 
be  given  of  the  value  of  the  goodb  by  the  person  who  has  sup- 
pli^  the  goods '  and  sues  on  the  bill.  But  where  in  discount* 
ing  a  bill  a  proposal  is  made  that  goods  shall  be  taken,  al- 
though such  proposal  originate  with  the  plaintiff,  yet  if  the 
other  party  readily  accedes  to  it,  conceiving  that  he  shall  make 
a  profit  by  the  transaction,  the  presumption  is,  that  the  goods 
'  are  charged  beneath  their  value,  and  it  lies  upon  the  defen- 
dant to  prove  the  contrary,  if  he  would  impeach  the  plaintiff's 
title  to  the  bill  on  the  ground  of  usury  *. 

Where  a  bill  of  exchange  is  partly  given  for  an  illegal  con- 
sideration, the  whole  bill  is  void ;  as  where  a  bill  was  given 
partly  for  money  lent,  and  partly  for  spirituous  liquors^  and 
spirits  mixed  with  water,  furnished  by  the  payee  in  small 

auantities,  not  amounting  to  20^.  at  one  time ;  it  was  hoi-* 
en,  that  although  t\^e  stat  24  G.  2.  c.  40.  s.  12.  did  not 
in  terms  avoid  the  security,  yet  it  made  the  consideration  in 
part  illegal,  and  as  the  security  was  entire,  it  could  not  be  ap« 
portioned  K 

In  cases  where  the  illegality  of  the  consideration  is  such 
as  does  not  fall  within  the  statutes  against  gaming  and  usuiy, 
the  holder  cannot  be  affected  with  the  transaction  between 
the  original  parties,  unless  he  either  had  notice,  or  took 
the  bill,  after  it  became  due^  from  a  person  who  had 
notice  of  the  illegal  consideration  for  which  the  bill  was 
given. 

The  cases  of  Peacock  v.  Rhodes,  Steers  v,  Lashley,  and 
Brown  v.  Turner,  will  illustrate  this  positicm. 

Indorsee  against  drawers  of  an  inland  bill  of  exchange  ". 
The  bill  was  drawn  by  the  defendants  upon  Smith  and 
others,  payable  to  William  Ingham  or  order;  Ingham  in- 
dorsed it  to  Daltry,  by  whom  it  was  indorsed  to  Fisher,  out 
of  whose  pocket  it  was  stolen.  The  plaintiff  received  the 
bill  from  a  stranger,  calling  himself  William  Brown,  and  in- 
dorsing the  bill  in  that  name  to  plaintiff,  of  whom  he  bought 
cloths  and  other  articles  in  the  way  of  plaintiff's  trade.  The 
defendants  were  strangers  to  the  plaintiff,  but  he  had  before 
taken  bills  drawn  by  them  which  had  been  duly  honoured^ 

i  Bavin  T.Hardacre,  9  Camp.  N.  P.  C.  noe  Spencer  v.  Smith,  $  Camp.N.  P. 

375.  C9.  econttM. 

k  Corabe  ▼.  Milea,  ib.  553.  m  Pcncock  ▼.  ftbod^,  Dong.  63a. 
I  S^oU  Y.  Gillmore,  3  Taunt.  396. 'But 


808     ,  BILLS  OF  EXCHANGE. 

Plaintiff  declared,  as  indorsee  of  Ingham.  On  a  case  re- 
served, Lord  Mansfield  (after  argument)  delivered  the  opinion 
of  the  court.  "The  lavir  is  settled,  that  a  holder  coming 
fairly  by  a  bill  or  note,  has  nbthing  to  do  v^rith  the  transaction 
between  the  original  parties,  unless,  perhaps,  in  the  single 
case  of  a  bill  or  note  for  money  won  at  play  (16).  I  do  not 
see  any  difference  between  a  note  indorsed  in  blank,  and  one 
payable  to  bearer.  They  both  pass  by  delivery,  and  posses- 
sion proves  property  in  both  cases.  The  question  of  mala 
fides  was  for  the  consideration  of  the  jury.  The  circum- 
stances that  the  buyer  and  also  the  drawers  were  strangers  to 
the  plaintiff,  and  that  he  took  the  bill  for  goods  on  which  he 
had  a  profit,  were  grounds  of  suspicion  very  fit  for  their 
consideration.  But  they  have  considered  them  and  have 
found  it  was  received  in  the  course  of  trade."  Postea  to 
plaintiff. 

Indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant ",  and  indorsed  over  by  Wilson  to 
the  plaintiff  after  it  had  been  accepted  by  defendant  At  the 
trial  before  Kenyon,  C.  J.  it  appeared  that  defendant  had  en- 
gaged in  several  stock-jobbing  transactions  with  different  per- 
sons, in  which  Wilson  was  employed  as  his  broker,  and  had 
paid  the  differences  for  defendant.  That  a  dispute  arising 
between  Wilson  and  defendant  respecting  the  amount  of  those 
differences,  the  matter  was  referred  to  plaintiff  and  three 
others,  who  awarded  a  sum  of  money  to  oe  due  from  defen- 
dant to  Wilson,  for  part  of  which  sum  Wilson  drew  the  bill 
in  question.  Kenyon,  C.  J.  non-suited  the  plaintiff,  being  of 
opinion  that  as  the  bill  grew  out  of  a  stock-jobbing  transac- 
tion, which  was  known  to  the  plaintiffs  he  could  not  recover 
upon  it.  A  rule  having  been  obtained  to  shew  cause  why  the 
non-suit  should  not  be  set  aside.  Lord  Kenyon,  C.  J.  (after 
argument  in  support  of  the  rule)  said,  "  If  the  plaintiff  had 
lent  this  money  to  defendant  to  pay  the  differences,  and  had 
afterwards  received  the  bill  in  question  for  that  sum,  then, 
according  to  the  principle  established  in  Petrie  v.  Hannay 
(17),  3  T,  R.  418.  he  might  have  recovered ;  but  here  the 

n  Steers  ▼.  Lashley,  6  T.  R.  61. 


(1 6)  Bowyer  v.  Bampton,  Str.  1 155.  ante,  p.  305.  n.  The  case  of 
Lowe  V.  Waller,  had  not  been  decided  wlien  Lord  Mansfield  deli- 
vered this  opinion,  otherwise  he  might  have  added  here  the  case  of 
a  bill  of  exchange  given  for  an  usurious  cont»idemtion. 

!17)  Tivtke  case  of  Petrie  v.  Hannay,  it  was  decided,  that  if  two 
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1)111  on  which  this  action  is  brought  was  given  for  those  very 
differences,  and  therefore  Wilson  himself  could  not  have 
enforced  payment  of  it  Then  the  security  was  indorsed 
over  to  the  plaintiff  he  knowinii  of  the  illegality  of  the  con- 
tract between  Wilson  and  defendant,  for  he  was  the  arbitra- 
tor to  settle  their  accounts,  and  under  such  circumstances 
he  cannot  be  permitted  to  recover  in  a  court  of  law,*'  Rule 
discharged. 

Indorsee  of  a  bill  of  exchange  against  the  acceptor  ®.  The 
defendant  employed  one  Pritchard,  a  broker,  to  transact  some 
business  for  him  in  stock-jobbing  in  omnium,  who  paid  the 
differences  for  him,  and  then  drew  the  bill  in  question  on  the 
defendant  for  the  amount  of  those  differences,  which  the  de- 
fendant accepted  ;  afterwards,  and  after  the  bill  became  due^ 
Pritchard  indorsed  the  bill  to  the  plaintiff*  for  a  prior  debt 
Lord  Kenyon,  C.  J.  was  of  opinion,  1st  That  omnium  was 
one  of  the  public  stocks  or  securities  within  the  stat  7  Geo.  2. 
(Sir  John  Barnard's  act  for  preventin"^  the  infamous  practice 
of  stock-jobbing)  the  loan  having  been  voted  by  the  House  of 
Commons,  although  the  scrip  receipts  were  not  then  in  the 
market ;  and,  2dly,  That  the  illegality  of  the  original  trans- 
action vitiated  the  bill,  the  plaintitf  having  taketi  it  after  it  be- 
came due,  and  consequently  not  being  entitled  to  recover,  if 
Pritchard  could  not  (IS).    A  verdict  having  been  taken  for 

o  Brown  ▼.  Turner,  7  T.  R.  630. 


persons  jointly  engage  in  a  stock-jobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay  the  differences,  and  one  of  them 
repay  the  broker,  with  the  privity  and  consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  in  an  action  for 
money  paid  to  his  use.  But  see  Aubert  against  Maze,  2  Bos.  and 
Pul.  373.  where  the  authority  of  Petrie  v.  Hannay  was  doubted.— 
Eldon,  C.  J. 

(18)  A  party  takmg  a  bill  of  exchange  or  note  after  it  is  due, 
takes  it  subject  to  all  the  equity  to  w^hich  the  party  from  whom  he 
had  it  is  liable.  In  Brown  v.  Davies,  3  T.  R.  80.  it  was  said  by 
Buller,  J.  that  generally  when  a  note  is  due,  the  party  receiving  it 
takes  it  on  the  credit  of  tlie  person  who  gives  it  to  him.  To  this 
position  Kenyon,  C.  J.  agreed,  with  the  addition  of  this  circum- 
stance, that  if  it  appeared  on  the  face  of  the  note  to  have  been  dis- 
honoured, or  if  knowledge  could  be  brought  home  to  the  indorsee 
that  it  had  been  so  >ee  Mr.  J.  Lawrence's  approbation  of  the 
foregoing  rule  in  Boehm  v.  Sterling,  7  T.  R.  431.  In  Taylor  v. 
Mather,  E.  -27  Geo.  3.  B.  R.  3  T.  R.  83.  n.  Buller,  J.  saii,  that 
it  had  never  been  detennined  that  a  bill  or  note  was  not  negotiable 
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defendant,  an  ineffectual  attempt  was  made  to  set  it  aside»  the 
court  being  clearly  ..of  opinion,  on  the  construction  of  the 
act  of  parliament,  and  on'  the  authority  of  the  forgoing  case 
of  Steers  v,  Lashley,  that  the  plaintiff  was  not  entitled  to  re- 
cover. 


iV.  Of  Presentment  for  Acceptance  —  Acceptance — 
qualified  AcceptaTice-^^Liability  of  the  Acceptor-^ 
Nonr€Lcceptancey  and  Notice  thereof — Protest — 
Liability  of  the  Drawer  on  Non^ Acceptance. 

Presentment  for  Acceptanc€.^^Wheu  a  bill  is  drawn  pay- 


after  it  became  due,  but  if  there  were  circumstances  of  fraud  in  the 
transaction,  and  it  came  into  the  hands  of  plaintiff  by  indorsement 
after  it  became  due,  be  had  always  left  it  to  the  jury,  upon  the 
slightest  circumstance,  to  presume  that  the  indorsee  was  acquunted 
wi3i  the  fraud.  See  also  Tinson  v.  Francis,  M.  T.  48  Geo.  3. 
B.  R.  1  Camp.  N.  P.  C*  19.  where  the  holder  of  a  note  had  given 
a  full  consideration  for  s^  note  after  it  became  due,  but  was  not  per- 
mitted to  recover  in  an  action  against  the  maker,  the  maker  hav- 
ing proved  that  the  note  was  originally  made  without  consideration : 
Lord  EUenborough,  C.  J*  observing,  ^*  that  after  a  bill  or  note  is 
due,  it  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make 
inquiries  concemmg  it.  If  he  takes  it,  though  he  gives  a  full  con- 
sideration for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  sub- 
ject to  all  the  equities  with  which  it  may  be  incumbered."  But 
if  the  plaintiff  has  received  the  bill  from  a  person  who  could  have 
maintained  an  action  on  the  bill,  tlien  the  circumstance  of  the 
indorsement,  after  the  bill  became  due,  is  not  sufiicient  to  let  in 
the  defence  of  an  illegal  consideration.  Chalmers  v.  Lanion,  1 
Camp.  N.  P.  C.  383.  Lord  Ellenboroiigh,  C.  J',  whose  opinion 
was  afterwards  confirmed  by  court  of  B.  R.  Whoever  takes  a  bill 
after  its  dishonour,  takes  it  with  all  the  infirmities  belonging  to  it, 
Crossley  v.  Ham,  13  East,  4^8.  A  bill  paid  at  maturity  cannot 
be  re-issued,  and  no  action  can  afterwards  be  maintained  upon  it 
by  a  subsequent  indorsee ;  but  if  it  be  paid  and  indorsed  before  it 
becopies  due,  it  will  be  a  valid  security  m  the  hands  of  a  bond^fide 
indorsee.  Per  Lord  EUenborough,  C.  J.  Burbridge  v.  Manners, 
3  Camp.  N*  P*  C.  194.  If  a  bifi  of  exchange,  payable  to  the  order 
of  a  third  person  who  has  indorsed  it,  be  dishonoured  when  due  and 
taken  up  by  the  drawer,  it  ceases  to  be  negotiable.  Beck  v.  Robley, 
1  H.  Bl.  89*  n.  But  it  is  otherwise,  if  the  bill  be  payable  to  de 
drawer's  own  order.     Callow  v,  Lawrence,  3  M.  &  S.  95, 
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able  within  a  certain  time  after  sight,  it  is  necessary,  in 
order  to  fix  the  time  when  the  bill  is  to  be  paid,  to  present 
it  to  the  drawee  for  acceptance.  In  other  cases,  it  is  not 
essentially  necessaiy  for  the  holder  to  present  the  bill  before 
it  is  due  * ;  but  it  is  adviseable  to  procure  an  acceptance,  if 
possible ;  for,  by  that  means  another  debtor  is  added  to  the 
drawer,  who  l)ecomes  a  new  security,  and,  consequently, 
makes  the  bill  more  negotiable.  There  is  not  any  fixed  time, 
when  a  bill,  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be 
used  (IP),  and  care  taken,  that  the  bill  be  presented  within  a 
reasonable  time. 

Acceptance. — ^When  the  drawee  accepts  a  bill  in  the  most 
usual  and  formal  manner,  he  writes  on  the  bill  the  word  "  ac- 
cepted,'* and  subscribes  his  name ;  or  he  writes  the  word 
"  accepted"  only,  or  he  subscribes  his  name  only.  It  has  been 
frequently  lamented,  that  this,  which  is  the  regular  mode,  has 
not  been  adjudged  to  be  the  only  mode  of  accepting  bills ; 
for  then  eveiy  person  to  whom  the  bill  passed  would  see,  on 
the  face  of  the  instrument,  whether  it  were  accepted  or  not ; 
but  it  has  long  been  decided  otherwise,  viz.  that  an  accep- 
tance, or  a  promise  to  accept,  by  collateral  writing,  or  even 
l)y  parol,  (except  for  the  purpose  of  charging  the  drawer  of 
au  mland  bill  with  damages  and  costs,  see  3  &  4  Ann.  c.  9. 
s.  5.)  is  equally  binding  with  an  acceptance  on  the  face  of 
the  bill. 

Defendant  was  sued  as  acceptor  of  a  bill  of  exchange  ^.  It 
appeared  in  evidence  to  be  a  parol  acceptance  only ;  Lord 
Hardwicke,  C.  J.  ruled  it  to  be  sufficient,  that  being  good  at 
common  law,  and  the  stat  3  and  4  Ann.  c.  9.  (see  sect  5  &  80 
which  requires  an  acceptance  to  be  in  writing,  in  order  to 
charge  the  drawer  with  damages  and  costs,  having  a  proviso, 

ft  Chitty,  67.  more  fully  reported  in  Ca.  Temp. 

b  Lumley  t.  Palmer,  9  Str.  )000.  S.  C.        Hardw.  74. 


(19)  '*  The  only  rule  which  can  be  applied  to  all  cases  of  bills 
of  exchange  is,  that  due  diligence  must  be  used.  Due  diligence 
is  the  only  thing  to  be  considered,  whether  the  bill  be  foreign  or 
inland,  or  whether  it  be  payable  at  or  so  many  days  after  sight,  or 
in  any  other  manner."     Per  Buller,  J.  2  H.  fil.  ^^» 

It  seems  that,  whether  due  diligence  has  been  used,  is  a  ques- 
tion of  law,  but  dependent  upon  facts,  viz.  the  situation  of  the 
parties,  their  places  of  abode,  and  the  facility  of  communicatioV' 
between  them.    See  Darbisbire  v.  Parker,  6  East's  K.  9. 
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that  it  shall  not  extend  to  discharge  any  remedy  that  any 
person  may  have  against  the  acceptor;  (after  argument) 
the  court  of  King's  Bench  agreed  in  opinion  with  the  Chief 
Justice. 

The  drawer  of  a  bill  of  exchange,  having  acquainted  the 
defendant,  by  letter,  of  his  having  drawn  a  bill  on  him  *,  and 
requested  him  to  accept  it ;  the  defendant  wrote  in  answer, 
that  the  bill  should  be  duly  honoured^  and  placed  to  his  debit 
Lord  Hardwicke,  Ch.  held,  that  this  amounted  to  an  accept- 
ance (20). 

So  where  A.,  resident  in  America**,  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London), 
drew  a  bill  on  them,  payable  at  a  certain  time  after  sight, 
which  bill  A.,  for  a  valuable  consideration,  indorsed  to  B., 
resident  in  America,  who  afterwards,  for  a  valuable  consi- 
deration, indorsed  it  to  the  plaintiffs,  resident  in  London. 
The  plaintiffs,  on  receiving  the  bill,  presented  it  for  accept- 
ance, but  the  defendants  refused  to  accept  it  Afterwards, 
and  before  the  bill  became  due,  the  defendants  wrote  a  let- 
ter to  A.  the  drawer,  stating  that  their  prospect  of  security 
being  much  improved,  they  should  accept  or  certainly  pay 
the  bill ;  notwithstanding  which,  when  the  bill  was  pre- 
sented for  payment,  the  defendants  refused  to  pay  it  This 
letter  was  not  received  by  the  drawer  in  America  until  after 
the  bill  became  due.  It  was  holdcn,  1.  That  the  terms  of 
the  letter  amounted  to  an  acceptance ;  for  a  promise  to  ac^ 
cept  an  existing  bill  was  an  acceptance,  and  a  promise  to  pay 
it  was  also  an  acceptance,  and  consequently  a  promise  to  do 
the  one  or  the  other,  i.  e.  to  accept  or  certainly  pay^  could 
not  be  less  than  an  acceptance ;  that  supposing  it  to  be  an 
acceptance,  the  time  when  it  was  to  be  considered  as  made, 
namely,  whether  at  the  date  of  the  letter,  or  at  the  time 
when  it  reached  the  drawer  in  America,  was  immaterial,  in- 
asmuch as  an  acceptance  after  the  time  appointed  for  the 
payment  of  a  bill  was  good  (21) ;  2.  That  although  the  bill 

c  Powell  T.  iVIonuier,  ]  Atk.  6ll.  d  Wynne  v.  Raikes^s  East's R.  514. 


(20)  It  was  said  by  Lord  Ellenborough,  C.  J.  in  Wynne  v. 
Raikes,  5  Easfs  R.  590.  that  the  authority  of  this  case  had  not 
been  (as  far  as  the  court  had  been  able  to  find)  ever  shaken. 

(21)  Although,  regularly,  a  bill  ouj^ht  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yet  an  acceptance  after  that 
day  will  bind  the  drawee ;  and  where,  upon  an  acceptance  so  give]t>, 
it  was  stated   in  the  declaration,  that  the  drawee  promised  to  pay 
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was  not  taken  by  the  holders  upon  the  credit  of  the  before- 
mentioned  promise  to  the  drawer,  nor  was  the  same  known 
to  them  to  have  been  made  at  all,  till  after  the  bill  was  due, 
yet  the  holders  might  avail  themselves  of  it  as  an  acceptance, 
for  the  same  circumstances  existed  in  the  case  of  Powell  v. 
Monnier ;  there  the  promise  being  long  subsequent  to  the  time 
when  the  plaintiifs  became  possessed  of  the  bill  by  indorse- 
ment, could  not  have  formed  any  part  of  their  original  induce* 
.  ment  to  take  it ;  there,  the  promise  was  made  to  a  drawer, 
who  had  drawn  without  having  any  effects  in  the  acceptor's 
hands ;  and  there  also  it  did  not  appear  that  the  holders,  the 
plaintiifs,  ever  knew  of  the  acceptance  prior  ta  the  time  when 
the  bill  became  due.  Consequently,  on  the  authority  of 
Powell  V.  Monnier,  the  plaintiffs  in  this  case  werer  entitled  to 
recover,  ^ 

A.  having  commissioned  B,  to  receive  certain  African  bills 
payable  to  A.*,  drew  a  bill  upon  B.  for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  bill 
skou(d  'meet  irith  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  pmintiifs,  who,  on  the 
credit  of  it,  advanced  money  on  the  oill  to  A.  who  indorsed 
it  to  them,  it  was  holden,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiifs  as  indorsees,  although  after  the 
indorsement,  in  consequence  of  the  African  bills  having  been 
•  attached  in  the  hands  of  B.  (who  was  ignorant  of  his  letter 
having  been  shewn  to  the  plaintiifs)  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered ;  which  advice 
would  have  been  a  discharge  of  B.'s  acceptance,  if  the  bill 
had  still  remained  in^  the  hands  of  A.   (22).     And  Lord 

e  Clarke  r.  Cock,  4  East* b  R.  57. 


the  money  according  to  the  tenor  and  effect  of  the  billy  the  court 
refused  to  arrest  the  judgment  on  account  of  these  words,  observing, 
that  the  effect  of  the  bill  was  the  payment  of  the  money,  and  not 
the  day  of  payment ;  and  at  most  they  were  but  surplusage.  Jack* 
son  V.  Piggott,  Carth,  459'  Lord  Raym.  364.  and  Saik.  127.  See 
also  Mutford  v.  Walcot,  Lord  Raym.  574.  and  SaJk.  129.  recog- 
nized by  Ellenborough,  C.  J.  in  Wynne  v.  Raikes,  5  East's  R. 
521. 

(22)  An  agreement  to  accept  may  amount  to  an  acceptance,  and 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  bet- 
ter condition  than  the  drawer.  If  one  man  to  give  credit  to  another, 
makes  an  absolute  promise  to  accept  his  bill,  the  drawer  or  any 
other  person  may  shew  such  promise  upon  the  exchange  to  gee 
predit ;  and  a  third  person  who  should  advance  his  money  upon  it^ 
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EUenborough^  C.  J.  said,  *^  it  has  been  laid  down  in  so  many 
cases,  that  a  promise,  that  a  bill  when  due  shall  meet  due 
honour,  amounts  to  an  acceptance,  and  that  without  sending 
it  for  a  formal  acceptance  m  writing,  that  it  would  be  iV ast- 
ing  words  to  refer  to  the  books  on  this  subject;  then  here 
was  an  undertaking  by  the  defendant  in  writing,  by  a  collate- 
ral paper,  to  accept  the  bill,  which  induced  a  credit,  without 
which  the  plaintiffs  would  not  have  fi;iven  value  for  it. 
The  defendant  has  thereby  enabled  anotner,  with  truth,  to 
assert,  (and  furnished  him  with  the  means  of  proving  that 
assertion  by  the  production  of  the  defendant's  letter,)  that  he 
had  undertaken  to  accept  the  bill,  which,  in  ordinary  mer« 
cantile  understanding,  amounts  to  an  acceptance,  and  by  tbat» 
credit  was  attached  to  the  bill.  This  acceptance,  being  by 
writing,  comes  within  all  the  cases  cited.  It  would  be  good 
according  to  some,  even  by  parol,  but  that  an  acceptance  is 
good,  by  collateral  writing,  is  clear  from  Pillans  v.  Van  Mie* 
rop^  and  otlier  cases." 

The  drawee  of  a  bill  of  exchange  having  once  refused  to 
accept  ity  afterwards  said  to  the  holder  "  if  you  will  send  it  to 
the  counting-house  again,  I  will  give  directions  for  its  being 
accepted."  It  was  ^Id  that  he  was  not  liable  as  accq>tor, 
without  proof  that  the  bill  viras  again  sent  back  to  the  count* 
ing^house  for  acceptance  *. 

A  bill  was  drawn  as  foUpws**:  "  To  Mr.  Withy ;  Sir,  please 
to  pay  to  Mr.  Scot  or  ordeir.30/.  Thomas  Newton."  Scot 
indorsed  to  the  plaintiff,  who  presented  the  bill  to  the  drawee 
(the  defendant)  for  acceptance,  and  the  defendant  under- 
wrote thus,  **  Mr.  Jackson,  please  to  pay  this  note,  and 
charge  it  to  Mr.  Newton's  account,  R.  Withy." — ^It  was  in- 
sisted, that  this  was  not  an  acceptance,  for  the  defendant 
did  not  mean  to  become  the  principal  debtor.  It  was  only 
a  direction  to  Jackson  to  pay  30/.  out  of  a  particular  fund, 
and  if  there  was  not  any  such  fund,  the  money  was  not  to 

f  3  Burr.  1663.  h  Moor  ¥.  Withy,  Bull.  N.  P.  S70. 

f  And«rsoo  r.  Hick,  3  Caap.  N.  P.  C. 
179- 


would  have  nothing  to  do  with  the  equitable  circumstances  which 
might  subsist  between  the  drawer  and  the  acceptor.  Per  Lord 
Mansfield,  delivering  the  opinion  of  the  court  in  Mason  v.  Hunt, 
B.  R.  M.  90  G.  3.  Doug.  ^99.  See  also  Pieraon  v.  Dunlop  and 
another,  Cowp.  571.  and  Le  Blanc,  J.  in  Johnson  v.  ColUngs,  1 
East's  R.  105.  and  Loid  Ellenborough,  C.  J.  in  Clarke  v.  Cock^ 
4  East's  R.  70. 
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be  paid.  But  per  Cur.  tlie  underwriting  is  a  direction  to 
Jackson  to  pay  the  sum,  and  it  signifies  not  to  what  account 
it  is  to  be  placed  when  paid ;  that  is  a  transaction  between 
them  two  only,  and  this  is  clearly  a  sufficient  accept^ 
ance. 

In  like  manner  it  has  been  holden,  that  a  letter,  written 
after  the  bill  was  drawn  ^^  stating,  that  the  holder  might  rest 
satisfied  of  pa3m[ient,  amounted  to  an  acceptance. 

It  will  be  proper  to  remark  here,  that,  in  all  the  preceding 
eases,  the  bills  were  in  existence  at  the  time  when  the  pro- 
mises to  accept  were  given.  This  circumstance  ought  always 
to  be  attended  to ;  for  a  promise  to  accept  a  bill,  to  be  drawn 
at  a  future  time,  has  been  holden  not  to  amount  to  an  accept- 
ance. 

Indorsees  against  the  acceptor  of  an  inland  bill  of  ex- 
change \  A.  having  furnished  goods  to  the  defendant  to  the 
amount  of  the  bill  in  question,  applied  to  him  for  payment, 
when  the  defendant  said,  that  if  he  would  draw  on  him  a  bill 
at  two  months  for  the  amount,  he  should  then  have  mon^, 
and  would  pay  it  A.  afterwards  drew  the  bill  in  question 
at  two  months,  payable  to  his  own  order ;  but  it  was  not 

!>resented  to  the  defendant  for  acceptance,  nor  did  be  ever,  in 
act,  accept  it  otherwise  than  as  is  before  stated.  A.  the 
payee,  having  indorsed  the  bill,  passed  it  to  plaintiffs  in 
discharge  of  an  old  debt ;  but  there  was  not  any  communi- 
cation at  the  time  between  the  plaintiii's  and  defendant  A. 
becoming  a  bankrupt  before  the  bill  became  due,  defendant 
refused  payment.  Le  Blanc,  J.  at  Worcester  assizes,  being  of 
opinion,  that  the  promise  of  the  defendant  did  not  amount  to 
an  acceptance,  nonsuited  the  plaintiffs.  On  a  motion  to  set 
aside  the  nonsuit,  (after  argument  in  support  of  the  rule, 
the  counsel  on  the  other  side  having  been  stopped  by  the 
court,)  Lord  Kenyon^  C  J.  said,  this  was  a  promise  to  accept 
a  non-existing  bill,  and  that  he  did  not  know  by  what  law 
he  could  say  that  such  a  promise  was  binding  as  an  accept- 
ance. Grose,  J,  said,  that  by  the  general  rule  a  chose  in  ac- 
tion was  not  assignable,  except  by  the  custom  of  merchants ; 
that  the  assignment  of  a  chose  in  action  by  a  bill  of  exchange 
was  founded  on  that  law,  and  could  not  be  carried  further 
than  that  would  warrant  it,  and  that  there  had  not  been 
cited  any  authority  to  shew  that  by  the  law  merchant  a  mere 
promise  to  accept  a  bill  to  be  drawn  in  future,  amounted  to 

i  Wilkinson  ▼.  Lutwidfre,  Str.   618.    k  JohoMB  and  anotlier  ¥.  Collingf,  1 
Raymond,  C.  J.  London  Sitting.  East's  R.  98, 
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an  actual  acceptance  of  the  bill  when  drawn.    Per  Cur.  rule 
discharged. 

Upon  a  request  to  A.  to  accept  a  bilP,  and  draw  upon  B. 
for  the  sum,  the  mere  act  of  drawing  on  B.  does  not  amount  to 
an  acceptance. 

A  bill  of  exchange,  drawn  on  the  defendant,  was  left  with 
him  for  acceptance  by  the  plaintiff's  clerk  ",  the  next  day  he 
called  for  the  bill,  when  the  defendant  returned  it,  saying, 
"  There  is  your  bill,  it  is  all  right.**  Lord  Kenyon,  C,  J.  ruled 
that  these  words  could  not  by  any  implication  amount  to  an 
acceptance ;  that  they  did  not  convey  any  evidence  of  the  de- 
fendant's intention  to  bind  himself  to  the  payment  of  the  bill 
at  all  events,  which  was  necessary  for  the  purpose  of  charging 
him  as  an  acceptor. 

When  a  bill  has  been  accepted  by  the  drawee,  if  another 
person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such ;  for  there  is 
not  any  custom  of  merchants  authorizing  a  series  of  accep- 
tors". 

A  cancellation  by  a  third  person  through  mistake  of  an 
acceptance  will  not  avoid  the  bilP. 

Qualified  Acceptance, — A  qualified  acceptance  is,  when  the 
drawee  undertakes  to  pay  the  bill  in  any  other  manner  than 
according  to  the  tenor  and  effect  thereof.  This  species  of 
acceptance,  if  qualified  with  a  condition,  is  called  a  condi- 
tional  acceptance.  The  holder  of  the  bill  may  consider,  a 
qualified  acceptance  as  a  nullity,  and  protest  the  bill  for  non- 
acceptance,  atter  which  h6  is  precluded  from  inBisting  upon  it 
as  an  acceptance  p  (23) ;  but  if  the  holder  acquiesces  in  it, 

1   Smitb   and  another  ▼.  Nisiteu  and  n  Jackson  ▼.  Hadson,  3  Camp.  N.  P« 

another,  B.  R.  T.  96  G.  3.  1  T.  R.  C.  447- 

s6g.  o  Raperv.  Birkbeck,  15  East,  17. 

m  Powell  T.  Jones,  1  Esp.  N.  P.  C.  17.  p  SproAt  v.  Mathews,  1  T.  R.  183. 


(23)  So  if  the  acceptor  of  a  bill  cancels  his  acceptance*,  and  the 
holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre-  ^ 
eludes  himself  from  contending,  that  an  acceptance  of  a  bill  once 
made  cannot  be  retracted  in  point  of  law.  Wlit-ther  an  acceptance 
once  made  can  be  cancelled  by  the  acceptor,  while  the  bill  remains 
in  his  hands,  has  not  been  solemnly  decided.  Lord  Kenyon,  C.  J. 
is  said  to  have  determined  at  nisi  prius,  that  it  could  not.  See  6 
£ast*s  R.  ^00,  and  15  East,  20. 

*  Bentinck  v.  Dorricn,  6  East's  R.  199. 
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then  Buch  an  acceptance  becomes  absoli^te  only  on  the  per- 
formance of  the  condition  (24),  which  must  be  averred  in  the 
declaration. 

If  a  bill  be  accepted,  payable  at  A.'s  who  is  the  acceptor^ 
banker "ly  the  party  taking  such  special  acceptance,  (which  he 
is  not  bound  to  do)  thereby  impliedly  agrees  to  present  it  for 
payment  within  the  usual  banking  hours,  at  the  place  where 
It  is  made  payable ;  and  if  he  present  it  after  such  hours, 
without  effect,  it  is  no  evidence  of  the  dishonour  of  the  bill  so 
as  to  charge  the  drawer.  But  eight  o'clock  in  the  evenings 
will  not  be  considered  as  an  unseasonable  hour  for  demanding 
payment  at  the  house  of  a  private  merchant  who  has  accepted 
a  bill'. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptances. 

Defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigned  to  him ',  and  for  which  the  bill  was  drawn,  we^e 
sold,  Plaintitf  counted  upon  the  custom  of  merchants.  After 
verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that 
this  acceptance,  depending  on  the  contingency  of  the  sale  of 
goods,  was  not  within  the  custom  of  merchants  or  negotiable. 
But  the  court  (after  consideration)  held  it  good ;  for  though 
the  plaintiff  might  have  refused  to  take  such  an  acceptance, 
yet  he  might  submit  to  take  it.  And  it  would  afll'ect  trade, 
if  factors  were  not  allowed  to  use  this  caution,  when  bills 
are  drawn  before  they  have  an  opportunity  to  dispose  of  the 
goods. 

So  where  defendant  accepted  a  bill  of  exchange  upon  ac^ 
count  of  the  ship  Thetis^  when  in  vash  for  the  said  vessel's 
cargo^y  and  the  plaintiff  averred,  that  at  the  day  when  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  said  ship's 
cargo ;  it  was  objected,  in  arrest  of  judgment,  that  the  defen- 
dant was  not  liable  by  this  conditional  acceptance ;  but  the 
court  overruled  the  objection. 

So  an  answer,  that  the  bill  would  not  be  accepted  till  a  navy 

<|  Parker  ▼.  Gordon,  7  East,  3S5-  »  Smith  v  Abbott,  Str.  ii32. 

r  Barclay  v.  Bailey,  n  Camp.  N.  P.  C.     t  Joliau  v.  Shobrooke,  2  Wils.  9. 
5tt8. 


(^4)  If  an  agreemenl  to  accept  is  conditional,  and  a  third  person 
takes  the  bill,  knowing  of  the  conditions  annexed  to  the  agreement, 
he.takesit  subject  to  such  conditions*  Per  Lord  Mansfield,  Q,  J. 
delivering  the  opinion  of  the  coiirt  in  Mason  v.  Hunt,  B.  R.  M.  ^0 
G.  3.  Doug^.  299. 


V  • 
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bill  was  paid  \  was  holden  a  conditional  acceptance  to  pay- 
when  the  navy  bill  should  be  discharged. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a  ques- 
tion of  law  \ 

Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the 
sum  of  money  mentioned  in  the  bill ',  this  was  holden  to  be 
valid,  although  it  was  contended,  that  such  partial  acceptance 
was  not  within  the  custom  of  merchants. 

If  the  payee  of  a  bill  annexes  a  condition  to  his  indorse- 
ment betore  the  bill  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition,  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payee,  and  he  may  recover  the  contents  againpt  the  ac- 
ceptor*. 

Liability  of  the  Acceptor.^^The  acceptor,  by  reason  of  his 
acceptance,  which  is  primd  facie  evidence  of  his  having,  in 
his  hands,  eifects  of  the  drawet  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily  li* 
able  to  all  the  parties  to  tne  bill ;  and  an  express  agreement 
only  will  dischai^e  him.  The  acceptor  unaertdces  to  pay 
the  sum  specified  in  the  bill,  and  interest,  according  to  tlie 
legal  rate  of  interest  where  the  bill  becomes  due ;  but  his 
engagement  does  not  extend  any  further ;  consequently  the 
acceptor  of  a  foi'eign  bill  is  not  liable  for  re-exchange".  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if 
the  bill  was  not  duly  honoured.  And  in  Parminter  v.  Sy- 
mons,  D.  P.  22  February,  1748'*,  it  was  solemnlv  determined, 
that  the  drawer  of  a  bill  of  exchange  (accepted  generally  by 
the  drawee,  having  effects  of  the  drawer  in  his  hands,  and 
protested  by  the  payee  for  non-payment,  and  afterwards 
paid  by  the  drawer)  might  maintain,  in  his  own  name, 
and  without  an  assignment  from  the  payee,  a  special  ac- 
tion on  the  case  against  the  acceptor,  and  recover  the  money 
so  paid. 

If  the  holder  of  a  bill  of  exchange  brings  separate  actions 
against  the  acceptor^,  drawer,  and  indorsers,  at  the  same 
time,  the  court  will  stay  the  proceedings  in  any  stage  of 

«  Pienonv.  Dunlop,  Cowp.  571.  b  Parmhiter  r.  Symont,  4Bro.  P.  C 

X  SproatT.  Mnthews,  i  T.  R.  i83.  604.affiniiiiig  jndinneiitoftbeCovrt 

y  Wegeretoffe  ▼.  Keen«,  Str.  314.  of  King's  Bencb,  wbich  is  reported 

z  Robertson  ▼.  Keiisiiigtou,  4  Tavnt.  in  1  Wils.iss. 

30.  c  Sniitb  T.  Woodcock,  Same  r.Dndleyi 

a  Woolsey  ▼.  Crawford,  9  Camp.  N.  P.  4  T.  R.  691.  Confimied  by  Anonym. 

0.445.  H.40G.  3.  B.  R. 
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the  action  against  the  drawer,  or  any  of  the  indorsers,  upon 
payment  of  the  amount  of  the  bill  and  costs  of  that  particu- 
lar action :  but  will  not  stay  proceedings  in  the  action  against 
the  acceptor,  except  on  the  terms  of  his  paying  the  costs  in  all 
the  actions,  because  he  is  the  original  defoulter  and  the  occa* 
sion  of  all  those  costs. 

The  holder  of  a  bill  of  exchange  *,  having  been  informed 
that  the  acceptor  had  not  received  any  consideration  for  it,  and 
that  he  had  accepted  the  bill  merely  to  accommodate  the 
drawer^  for  severalyears after  it  became  due,  received  interest 
upon  the  bill  from  the  drawer,  and  neglected  to  call  upon 
the  acceptor  for  payment  At  length  he  brought  an  action 
against  the  acceptor,  and  it  was  holden,  that  it  would  well  lie ; 
and  BuUer,  J.  said,  that  nothing  but  an  express  agreement 
would  discliarge  an  acceptor;  and  the  plaintiiTs  conduct  in  this 
case  only  meant,  Uiat  he  would  try  to  recover  the  amount  of 
the  bill  from  the  drawer,  who  was  the  true  debtor,  if  he  could. 

The  holder  of  the  bill  may  discbarge  the  acceptor  by  parol*. 

Non-acceptance  and  Notice  thereof. — ^If  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only 
offered,  or  any  other  default  made,  due  diligence  must  be 
used  in  giving  notice  thereof  to  the  drawer,  if  the  holder 
means  to  resort  to  him  for  payment ;  and  this  rule  ought  to 
be  observed,  although  the  bill  presented  for  acceptance  be  a 
bill  payable  at  a  certain  time  after  date ;  for  although  it  be 
not  necessary  to  present  a  bill  of  this  description  for  accept- 
ance at  all,  yet  if  it  be  presented  and  dishonoured,  notice 
becomes  requisite  in  tlie  same  manner  as  upon  non-payment ; 
and  it  is  not  sufficient  to  give  notice  of  the  non-acceptance  at 
the  same  time  with  the  notice  of  non-payment  ^  But  the 
omission  of  notice  of  non-acceptance  will  not  vitiate  the  re- 
medy against  the  drawer  at  the  suit  of  a  subsequent  bond 
fide  indorsee  for  a  valuable  consideration  without  notice ;  who 
was  not  in  possession  of  the  bill  at  the  time  of  the  dishonour  ^. 

The  notice  of  the  dishonour,  which  may  be  by  letter  ^,  must 
be  given  within  a  reasonable  time  *.  What  is  reasonable  time 
appears  to  be  a  question  of  law  dependent  on  facts,  viz.  the 
situation  of  the  parties,  the  place  of^ their  abode,  and  the  faci- 
lity of  communication  between  them. 

d  Dingwall  r.  Dimtter,  Dong.  247.  Dunn  v.  0*Kecffc,  B.  R.  Trin.  T. 

e  Wbatley  ▼.  Tacker,  i  Camp.  N.  P.        s6  Geo.  3. 

C.  35.  g  Dunn  v.  0*Keeifc,  ub.  sup. 

f  RoBCow  ▼.  Hardy,  3  Camp.  N.  P.  C.    h  Adm.  per  £llenborough,G.  J.  S  Esp. 

459.     But  see  1  Martb.  R.  6in.  aud        N.  P.  C.  1S7. 

i    J>avbi?hire  v.  Parker,  6  Eaal's  R.  3. 
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Where  the  parties  reside  in  London,  each  party  has  a  day  to 
give  noticed 

In  Muilman  v.  D'Eo^uino,  2  H.  Bl.  565.  which  was  the 
case  of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a 
certain  time  after  sight ;  the  court  determined,  that  it  was 
not  necessary  to  send  notice  of  the  dishonour  by  an  acciden- 
tal foreign  ship,  which  sailed  thence,  not  direct  for  England ; 
but  that  it  was  sufficient  to  have  sent  notice  by  the  iirst  re- 
gular English  ship  which  sailed  for  JCngland,  considering 
the  latter  in  the  nature  of  the  regular  post  between  the  two 
countries. 

Notice  to  Drawer. — ^The  rule  which  requires  notice  to  be 
given  within  a  r^sonable  time  hjf  the  holder  (25)  of  a  bill  of 
exchange  to  the  drawer^  of  the  drawee's  refusal  to  accept,  is 
calculated  for  the  benefit  of  the  drawer,  in  order  that  he 
may,  upon  receiving  such  notice,  withdraw  his  effects  out  of 
the  hands  of  the  drawee.  On  this  rule,  however,  an"  excep- 
tion has  been  engrafted ',  viz.  that  it  is  not  necessary  to  give 
such  notice  to  the  drawer,  where  the  drawer  has  not  any 
effects  in  the  hands  of  the  drnwee  at  the  time  when  the  bill  is 
drawn  (-26) ;  because,  in  this  case,  the  drawer  cannot  sustain 

k  Smith  T.  Mnllett,  2 Camp.  N.l'.  C.  1  Walwyn  t.  St.  Quintin,  i  Boa.  & 
208.  See  also  Jamesoa  T.bwiQtou,  s  Pul.  052-  Rogers ▼.  Stephens, 3 T.  R. 
Camp.  N.  P.  C.  373.  713. 


(25)  In  Shaw  v.  Croft,  sittings  after  T.  1798.  Chitty  on  Bills, 
98*^  Kenyon,  C.  J.  said,  that  it  did  not  make  any  dift'erence  who 
gave  notice  to  ihe  drawer  of  the  dishonour  of  the  bill ;  and  there 
ruled  a  notice  from  the  acceptor  sufficient,  observing,  that  the  only 
end  of  the  notice  was,  that  the  drawer  mig;ht  have  recourse  to  the 
acceptor.  See  also  Jameson  v.  Swinton,  2  Camp.  N.  P.  C.  3/3, 
where  Lawrence,  J.  ruled,  that  the  drawer,  who  had  received  due 
notice  of  dishonour  from  the  first  indorsee,  was  liahle  to  the  second 
indorsee,  who  had  merely  given  notice  to  his  indorser.  And  in 
Roaher  v.  Kieran,  4  Campb.  87.  which  was  an  action  by  indorsee 
against  drawer.  Lord  Ellenborough  held  it  sufHcient  to  prove 
that  defendant  had  notice  of  dishonour  from  the  acceptor.  But  see 
ex  parte  Barclay,  7  Ves.  jun.  598.  contra,  per  Eldon,  Ch. — It 
may  be  observed,  that  in  the  case  of  ex  parte  Barclay,  the  attention 
of  the  court  was  not  directed  to  Lord  Kenj^on's  opinion  in  Shaw  v. 
Croft. 

(26)  "  It  is  not  necessary  to  say,  whether  the  rule  which  dispenses 
with  notice  in  cases  where  the  drawer  has  no  effects  in  the  haads^of 
•  the  drawee,  was  wisely  adopted  or  not.  That  rule  certainly  pro- 
ceeds upon  the  ground  of  fraud  in  the  drawer ;  and  tlie  courts  have 
said,  that,  where  the  drawer  has  been  guilty  of  fraud,  he  shall  not 
claim  the  protection  of  those  rules,  which  were  introduced  for  the 
benefit  of  drawers  acting  bond  fide.  When  a  person  draws  a  bill 
upon  another,  who  lias  no  effects  in  his  handsi  he  is  not  entitled  to 
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any  injury  from  the  want  of  such  notice  {-27] ;  but  if  the 
drawet*  has  effects  in  the  hands  of  the  dlrawee,  at  the  time  of 
the  bill  drawn^,  though  it  does  not  appear  to  what  amount^ 
and  though  such  effects  are  withdrawn  before  the  bill  can 
be  presented,  the  circumstance  of  there  not  being  effects  in 
the  hands  of  the  drawee,  at  the  time  when  the  hill  is  pre* 
sented  for  acceptance  and  refused,  will  not  supersede  the  ne- 
cessity of  nptice ;  for  it  would  be  very  dangerous  and  incon- 
venient, merely  on  account  of  the  shifting  of  a  balance  to  hold 
notice  not  to  be  necessary;  it  would  be  introducing  a  num- 
ber of  collateral  issues,  in  every  case  upon  a  bill  of  exchange; 
to  examine  how  the  account  stood  between  the  drawer  and 
drawee,  from  the  time  the  bill  was  drawn,  down  to  the  time 
it  was  dishonoured.     So  if  the  drawer  has  effects  in  the  hands 

I  Orr  ▼.  MagiDiiM,  7  East,  359.    Blackhan  v.  Boren,  2  Camp.  N.  P.  C.  503. 


notice  of  its  being  dishonoured,  since  he  must  know  without  such 
notice,  that  funds  have  not  been  provided  to  ansAi^er  it.'*  Pci: 
Chambre,  J.  in  Clegg  v.  Cotton,  3  Bos.  &  Pul.  SdQ. 

{47)  In  Walwynv.  St.  Quintin,  1  Bos.  &  Pul.  652.  Eyre,  C.  J. 
said,  it  might  be  a  proper  caution  to'bilUholders  not  to  rely  on  it 
as  a  general  rule,  that  if  the  drawer  had  not  any  effects  in  the  hands 
of  the  accept9r,  notice  was  not  necessary.  The  cases  of  acceptances 
on  the  faith  of  consignments  from  the  drawer  not  come  to  hand,  and 
the  case  of  acceptances  on  the  ground  of  fair  mercantile  agreements, 
might  be  stated  as  exceptions,  and  there  might  possibly  be  many 
others.  See  also  Cleg^  v.  Cotton,  3  Bos.  &  Pul.  SSC^.  where  A., 
the  agent  in  America  of  B.  in  England,  drew  a  bill  upon  B.  and 
indoraed  it  to  C;  also  residing  in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A.  having  reason  to  believe  that  B. 
would  fail,  lodged  property  belonging  to  B.  in  the  hands  of  C.  to 
answer  the  bill  m  case  it  8lM>uld  be  returned,  C.  undertaking  to  re- 
«tore  the  same,  whenever  it  should  appear  that  he  was  exonerated 
from  the  bill.  Acceptance  and  payment  of  the  bill  were  refused, 
but  no  notice  was  given  to  A. ;  held,  that  A.  was  discharged ; 
Heath,  J.  observing,  that  no  doubt  the  rule  dispensing  with  notice 
proceeded  on  the  ground  of  a  supposed  fraud ;  but  that  ground  was 
not  appUcable  to  a  case  where  an  agent  drew  upon  his  principal, 
unless  under  very  particular  circumstances.  See  ferther  on  this 
tubiect  tbe  opinion  of  Ld.  Ellenborough,  C.  J.  in  Brown  v.  Maifey, 
ISf^ast,  321.  and  Tbackrav  v.  Blackett,  3  Camp.  N.  P.  C.  165. 
In  this  last  case,  Ld.  £.  held,  that  the  drawer  having  effects  in  hands 
of  acceptor  before  bill  became  due,  was  entitled  to  notice,  al^^ 
though  he  had  not  such  effects  at  time  of  bill  drawn.  See  also 
Rucker  V.  Hiller,  3  Camp.  N.  P.  C.  217. 

Y 
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of  the  drawee  at  any  time  between  the  drawing  of  the  bill 
and  its  becoming  due,  he  is  entitled  to  notice,  although  he 
had  not  any  such  effects  at  the  time  of  bill  drawn  ". 

The  insolvency  of  the  acceptor",  although  within  the  know- 
ledge of  the  drawer,  will  not  supersede  the  necessity  of  notice 
to  the  drawer  of  the  dishonour  of  the  bill. 

It  is  observable,  that,  although  the  holder  may  have  lost  his 
remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet 
a  subsequent  promise  to  the  holder,  by  the  drawer,  that  he  will 
see  the  bill  paid,  will  enable  the  holder  to  maintain  an  action 
on  the  bill  •. 

Notice' to  Indorser. — ^If  the  holder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasonable 
time,  otherwise  the  indorser  will  not  be  liable. 

In  Blesard  v.  Hirst  and  another,  5  Bur.  2670.  it  was  holden, 
that  the  indorsee  of  an  inland  bill  of  exchange,  who  had  neg- 
lected to  give  notice  to  his  indorser  of  the  drawee's  refusal  to 
accept  until  a  month  had  elapsed,  in  the  course  of  which  the 
drawer  became  a  bankrupt,  could  not  recover  against  such  in- 
dorser (28). 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  without 
giving  notice  of  non^acceptance^when  it  was  tendered  for  pay- 
ment and  refused,  and  then  immediately  returned  it  on  the 
second  indorser,  who  not  knowing  of  the  laches  took  up  the 
bill ;  it  was  holden,  that  his  ignorance  of  the  laches  of  the  for- 
mer holder  did  not  entitle  him  to  recover  against  the  first  in- 
dorser who  set  up  such  defence  ?• 

With  respect  to  the  drawer,  it  has  been  observed,  that 
want  of  effects  in  the  hands  of  the  drawee,  at  the  time  of 
bill  drawn,  will  supersede  the  necessity  of  notice ;  but  with 
respect  to  the  indorser,  as  he  has  not  any  concern  with  the 
accounts  between  the  drawer  and  drawee,  notice  of  non-ac- 
ceptance must  be  given  to  him  by  the  holder  of  the  bill  (29), 

ai  Hammond  t.  Dufreae,  3  Camp.  N.    o  Hopes  r*  Alder,  6  £ast*B  R.  i6  n. 

P.  C.  145.  See  also  post.  p.  33. 

n  Esdaile  ▼.  Sowerby,  n  East,  ii4.         p  Roscow  y.  Hardy,  is  East,  434.  Bat 

see  Dunn  v.  O'Reefle,  ante,  p.  319. 


(28)  Lord  Mansfield,  C.  J.  «aid,  in  this  case,  5  Burr.  2(ir72.  that 
there  was  not  any  difFereoce  in  this  rtr^^pect  between  an  inland  and  a 
^  •  foreign  bill, 

(99}  In  Tindal  v.  Brown,  1  T.  K-  167,  an  action  was  brought 
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although  the  drawer  has  not  any  effects  in  the  hands  of  the 
drawee^  (30). 

A  subsequent  promise  by  the  indorser,  is  a  waver  of  the  ob^ 
jection  for  want  of  notice',  and  it  is  immaterial  whether  such 
promise  be  made  to  the  plaintiff,  or  to  a  third  person  •  who 
held  the  bill  at  tl)e  time ;  but  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instalments,  made  xviiliout  knoW" 
ledge  of  all  circumstances  relative  to  the  bill  having  been  dis- 
honoured, has  been  holden  not  to  be  a  waver  of  the  objection 
for  want  of  notice** 

It  is  observable,  however,  that  the  rule  requiring  notice 
to  be  given  even  to  the  indorser,  is  applicable  only  to  fair^ 

q  Goodall  v.  Dolley,    i   T.  R.  712.         Dufresne,  15  East,  273.  as  to  what 

Wilkes   V.  Jacks,  Peake^s  N.  P.  C.        fthall  be  evidence  of  a  waver  of  the 

SOd.  S.  P.     Per  KeByon,  C.  J.  objection, 

r    Peake'H- N.  P.  C.  302.     Lundie  r.  •  Potter  ▼.  Ray  worth,  13  East,  417. 

Robertson,  7  East,  931.  S.  P.  recog*  t  Goodall  r.  Doliey,  1  T.  R.713. 

nized  in  Jones  v.  Morgan,  3  Camp,  n  ]>e  Bert  ▼.  Atkinson,  9  H.  Bl.  336. 

N.  P.  C.  475.    See  also  Hopleyv. 


by  indorsee  against  indorser  of  a  promissory  note.  The  defendant 
had,  within  a  reasonable  time  after  default  of  payment  of  the  note, 
received  notice  thereof  from  the  maker  ;  but  the  plaintiff,  the  hol- 
der, had  not  given  the  defendant  notice  until  two  days  after  the  bill 
became  due.  On  this  ground  the  court  held,  that  the  plaintiff  could 
not  recover,  and  that  due  notice  ought  to  be  given  by  the  holder 
himself  to  the  indorser  within  a  reasonable  time  after  default  of 
^payment ;  Buller,  J.  observing,  "  that  the  purpose  of  giving  notice 
to  the  indorser,  is  not  merely  that  the  indorser  should  know  that  the 
note  is  not  paid,  for  f^e  is  chargeable  onfy  in  a  secondary  degree; 
but  to  render  him  liable,  you  must  shew  that  the  holder  looked  to 
him  for  payment,  and  gave  him  notice  that  he  did  so.  The  notice 
by  another  person  to  the  indorser^  can  never  be  sufficient ;  but  it 
must  proceed  from  the  holder  himself."  The  preceding  case  of 
Tindal  v.  Brown  was  cited  by  Eldon,  Ch.  in  ex  parte  Barclay, 
7  Ves.  jun.  598.  and  the  same  rule  was  applied  by  nim  to  the  cas< 
of  the  drawer,  thereby  over-ruling  the  opinion  of  Lord  Renyon,  C.  J. 
in  Shaw  v.  Croft,  Chitty,  98.  and  ante,  p.  320^  n.  which  case,  how-* 
ever,  was  not  noticed  either  in  the  argument  or  by  the  court  in  ex 
parte  Barclay. 

(30)  The  exception  to  the  general  rule  dispensing  with  notice 
where  there  are  not  effects  iii  the  hands  of  the  drawee,  is  confined 
to  actions  brought  against  the  drawer,  and  the  indorser  is  in  all  cases 
intitled  to  notice.  Per  Lord  Kenyon^  C.  J.  in  Wilkes  v.  Jacks^ 
Peake's  N»  P.  C»  202. 
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transactions  where  the  bill  has  been  given  for  value  in  the  or- 
dinary course  of  trade  (31). 

In  addition  to  notice,  it  was  formerly  holden,  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded 
payment  of  the  drawer^  on  the  ground,  that  the  indorser  was 
only  a  warranter  for  the  payment  of  the  drawer;  but  this 
doctrine  has  been  overruled,  and  it  is  now  settled,  as  well  in 
the  case  of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a 
demand  is  not  necessary^  as  appears  from  the  following 
cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorser*.  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
default  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough  ; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  from  tak- 
ing them ;  that  as  to  the  notion  which  had  prevailed,  that  the 
indorser  warrants  only  in  default  of  the  drawer,  there  was  not 
any  colour  for  it ;  for  every  indorser  was  in  the  nature  of  a  new 
drawer,  and  at  nisi  prius  the  indorsee  was  never  put  to  prove 
the  hand  of  the  first  drawer. 

The  same  point  was  ruled  in  the  case  of  an  inland  bill  of 

X  Bromley  T.  Frazier,  Str.  441. 


(31)  In  an  action  against  the  payee  of  a  note,  it  appeared,  that 
the  note  was  Hot  presented  for  payment  till  the  day  after  it  became 
due,  and  that  no  notice  was  given  till  five  days  after  such  present- 
ment ;  but  it  also  appearing,  that  the  defendant  gave  no  value  for 
the  note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that  he 
knew  at  the  time  that  the  maker  was  insolvent,  it  was  holden,  that 
the  plaintiff  was  entitled  to  recover.  De  Bert  v.  Atkinson,  2  H. 
Bl.  336.  So  in  Sisson  v.  Tliomlinson,  London  sittings,  17th 
December,  1605.  MSS.  Lord  Ellenborough,  C.  J.  ruled,  on  the 
authority  of  the  preceding  case,  that  where  the  indorser  has  opt 
given  any  consideration  for  a  bill,  and  knows  at  the  time  that  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he  (the  in- 
dorser) is  not  entitled  to  notice  of  the  non-payment  as  a  band  fide 
holder  for  a  valuable  consideration  would  be.  But  see  Smith  v. 
Becket,  13  East,  187.  and  Brown  v.  Maffey,  B.  R.  H,  52  G.  3. 
15  East,  3l6,  in  which  last  case  it  was  holden,  that  an  indorser  is 
entitled  to  notice  of  dishonour,  although  he  has  not  received  any 
value  for  his  indorsement,  if  he  did  not  know  that  the  bill  was  an  ac- 
commodation bill  in  its  inception. 
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exchange,  in  Heylin  v.  Adamson,  B.  R.  M.  32  Geo.  3.  2  Burr. 
669  (32). 

Foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee,  by  a  notaiy  public  (to  whom  credit  is  given,  because 
he  is  a  public  officer)  and  acceptance  demanded  ^  If  the 
drawee  refuses  to  accept  the  bill*,  then  the  notaiy  ought  to 
draw  a  protest  for  non-acceptance  (33). 

Protest. — ^A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
it  was  enacted  by  stat  9  &  10  W.  3.  c.  17.  that "  where  bills 
of  exchange  (of  5/.  or  upwards,  payable  at  a  certain  time 
after  date  \  and  expressed  to  be  for  value  received,)  are 
"  drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or 
"  Berwick-upon-Tweed,  upon  any  persons  of  or  in  any  otner 

J  Per  BttUcr,  J.  io  LefUey  t.  Mills,  a  This  act  does  not  extend  to  bills  pay* 

4  T.  it  175.  able  after  sight.     Lcfiley  ▼.  Milb,  4 

s  Per  Holt,  C.  J.  6  Mod.  99.  Bailer  r.  T.  R.  170. 
Cripps. 


(32)  There  is  a  dictum  of  Lord  Hardwicke,  Ch.  to  the  same 
effect  in  Lake  v.  Hayes,  H.  1736.  1  Atk.  281.  assigning  the  same 
reason,  viz.  that  every  indorser  is  as  a  new  drawer. 

(33)  In  Cromwell  and  another  v.  Hynson,  2  £sp.  N.  P.  C.  511. 
Kenyon,  C.  J.  ruled,  that  when  notice  of  non-acceptance  was  given 
to  the  indorser  of  a  foreign  bill,  it  was  not  necessary  that  such  notice 
should  be  accompanied  with  a  copy  of  the  protest  for  non-accept^ 
ance.  The  case  of  Goostrey  v.  Mead,  Gilb.  Evid.  Ed*  1761.  p. 
79.  and  Bull.  N.  P.  271*  seems  to  be  at  variance  with  this  decision 
of  Kenyon,  C.J.  A.  drew  a  bill  of  exchange  in  the  West  Indies 
on  T.  in  London,  at  60  days  sight,  payable  to  W.  or  order ;  W.  in- 
dorsed to  G.  who  presented  the  bill  to  T.,  who  refusing,  G.  noted  it 
for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it  fornon-* 
payment,  and  then  wrote  a  letter  to  A.,  and  also  to  his  agent  in  the 
West  Indies,  acquainting  them  that  the  bill  was  not  accepted.  In 
an  action  brought  against  A.  by  G.,  on  this  case  he  was  ndn-swted, 
*'  for  bif  not  sending  the  protest  for  non-acceptance,  he  made  him- 
self liable."  The  only  way  in  which  this  case  can  be  reconciled 
^ith  Lord  Kenyon's  decision  is,  by  considering  the  expressions  used 
in  the  latter  case,  **  not  sending  the  protest,**  as  meaning  nothing 
more  than  •*  not  giving  notice  of  the  non-acceptance.*'  *•  The  re- 
quiring a  protest  for  non-acceptance  is,  not  because  a  protest 
amounts  to  a  demand,  for  it  is  only  giving  notice  to  the  drawer  ta 
get  his  effects  out  of  the  hands  of  the  drawee."  Per  Cur.  in  Brom« 
ley  T.  Frazier,  Str.  442.   , 
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place,  in  such  cases,  after  presentation  and  acceptance,  by 
underwriting  the  bills  under  the  parties*  hands,  and  after 
the  expiration  of  three  days**  alter  the  time  when  the 
same  shall  be  due,  on  refusal  or  neglect  of  payment  thereof, 
the  party,  to  whom  the  said  bill  is  made  payable,  his  agent, 
&c,  may  cause  the  same  to  be  protested  by  a  notary  public, 
and  in  default  of  such  notary,  by  any  other  substantial 
person  of  the  place,  in  the  presence  of  two  witnesses ;  the 
protest  to  be  written  under  a  copy  of  the  bill  in  the  follow- 
"  mg  form :" 

Ktioto  allmen^  that  f,  A.  B.  on  the  day  of 

at  the  usual  plaice  of  abode  of  the  said  have  demanded 

payment  of  the  billy  of  which  the  above  is  the  copy^  which  the 
said  did  not  pay  ;  wherefore^  I,  the  said 

do  hereby  protest  the  said  fyill ;  dated  this  day  of 

By  8.  2.  "  the  protest  is  to  be  sent  within  fourteen  days 
**  after  the  making  thereof,  or  due  notice  given  thereof  to 
the  party  from  whom  the  bills  were  received,  who  is  (upon 
proaucing  such  protest)  to  repay  the  bills  with  all  inter- 
est *  and  charges  from  the  day  such  bills  were  protested 
(34),  sixpence  only  to  be  paid  for  the  protest*.  In  default 
or  neglect  of  such  protest  or  due  notice,  the  person  so  fail- 
ing or  neglecting  shall  be  liable  to  all  costs,  damages,  and 
interest"  (35), 

There  not  having  been  in  the  statute  of  W.  3.  any  provi- 
sion for  protesting  inland  bills,  in  the  case  of  refu6?l  by  the 
drawee  to  accept  them,  by  writing  under  his  hand,  the  in- 
tention of  that  statute  was  entirely  evaded,  by  the  refusal  of 
merchants  and  other  persons  to  accept  such  bills  by  under- 
writing them ;  aa  a  remedy  for  this  defect,  by  stat.  3  and  4 

b  See  4  T.  R.  170.  er.    Per  Raymond,  C.  J.  Harris  v. 

c  If  there  be  not  any  prot^t,  interest        Benson,  Str.910. 
is  not  recoverable  ni^inst  the  draw-     d  4  T.  R.  170, 


(34)  This  statute  does  not  take  away  the  party's  action,  where 
there  is  not  any  protest,  to  recover  the  amount  of  the  bill ;  but  it 
seems,  that  in  such  case  he  is  not  entitled  to  recover  interest  and 
charges.  Per  Holt,  C.J.  in  Broughv.  Parkins,  Lord  Raym.9^. 
The  principal  is  recoverable  without  protest,  per  Lord  Hardwicke, 
C.  J.  in  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77» 

(35)  The  statute  here  seems  to  give  the  drawer  a  remedy  by  ac- 
tion, against'  the  party  foiling  to  make  protest^  for  costs  ana  da« 
inages.    Per  Holt,  C.  J.  in  Brough  v.  Parkins,  Lord  Raym*  99^ 
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Ann.  c.  9.  s.  4.  it  is  enacted  (36),  that  **  upon  presenting 
"  such  *  bills  drawn  for  the  payment  of  five  pounds  or  np- 
"  wards,  in  case  the  drawee  should  refuse  to  accept  them 
by  underwriting  the  same,  the  payee,  his  agent,  &c.  shall 
cause  the  same  to  be  protested  for  fton-acceptance,  as  in 
case  of  foreign  bills  of  exchange.  The  protest  to  be  made 
by  such  persons  as  are  appointed  by  the  stat  of  W.  3.' 
to  protest  for  non-payment,  and  2s.  only  to  be  paid  for 

Sect  5.  "  Provided,  that  no  acceptance  of  such  bill  shall 
be  sufficient  to  charge  any  person,  unless  the  same  bill  be 

"  underwritten  or  indorsed  in  writing  thereupon  (37),  and 
if  such  bill  be  not  so  accepted,  the  drawer  shall  not  be  lia^ 
ble  to  pay  any  costs,  damages,  or  interest,  unless  such  pro^ 
test  be  made  for  non-acceptance  thereof,  and  within  14 
days  after  such  protest,  the  same  be  sent,  or  otherwise 
notice  thereof  be  given,  to  the  party  from  whom  such  bill 
was  received,  or  left  in  writing  at  the  place  of  his  or  her 
usual  abode ;  and  if  such  bill  be  accepted,  and  not  paid 
before  the  expiration  of  three  days  after  the  said  bill  shall 
become  due,  the  drawer  shall  not  be  liable  to  pay  any 
costs,  damages,  or  interest,  unless  a  protest  be  made  and 
sent,  or  notice  thereof  given,  in  mjmner  and  form  above 
mentioned ;  nevertheless,  every  drawer  of  such  bill  shall 
be  liable  to  make  payment  of  costs,  damages,  and  interest, 
upon  such  inland  bill,  if  any  one  protest  be  made  of  non- 
acceptance  or  non-payment  thereof,  and  notice  thereof  be 

"  sent,  given,  or  left  as  aforesaid." 

Sect  7.  "  If  any  person  accept  any  such  bill  (38)  in  satis- 

e  See  slat.  9  &  lO  W.  3.  c.  17.  s.  1.  aud  3  &  4  Ann,  c.  9.  t.  6. 


(36)  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  justly 
observed,  that  this  statute  was  drawn  very  darkly. 

(37)  *'  If  these  words  stood  singly,  it  would  be.  bard  to  say  that 
any  remedy  lay  at^ainst  the  acceptor  by  reason  of  a  parol  acceptance  ; 
bat  the  generality  of  these  words  is  restrained  by  the  words  that 
immediately  follow,  so  that  the  first  general  words  are  only  to  be 
understood  to  relate  to  the  charging  the  drawer  with  interest  and 
costs.*'  Cas.  Temp.  Hardw«  7».  Per  Lord  Hardwicke,  in  Lum- 
ley v.  Palmer. 

(38)  That  is,  a  bill  for  5/.  or  upwards,  payable  after  date,  and 
expressed  to  be  for  value  received,  see  b.  4. 

Formerly,  a  bill  given  in  payment  of  a  precedent  debt,  was  not 
considered  a»  payment,  unless  the  money  was  paid  by  the  draweep 
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faction  of  any  former  debt  or  sum  of  money,  formerly  due 

unto  him,  the  same  shall  be  esteemed  a  complete  payment 

of  such  debt,  if  such  person  doth  not  take  his  due  course 

**  to  obtain  payment  thereof,  by  endeavouring  to  get  the  same 

**  accepted  and  paid,  and  make  his  protest,  as  aforesaid,  either 

**  for  norf-acceptance  or  non-payment  thereof." 

Sect,  8.  "  Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (39)  that  any  person  may 
have  against  the  drawer,  acceptor,  or  iiidorser  of  such 
bill." 

**  In  case  any  inlatid  bills  of  exchange^  (for  5/.  or  upwards, 
payable  at  a  certain  time  after  date,  and  expressed  to  be 
for  value  received)  be  lost  or  miscarried  within  the  time  be- 
t*  fore  limited  for  payment,  the  drawer  shall  give  other 
"  bills  of  the  same  tenor  with  those  first  given,  the  persons 
to  whom  they  shall  be  so  delivered  giving  security  to  the 
drawer  to  indemnify  him  in  case  the  bills  shall  be  found 
"  again." 

The  indorsee  of  a  lost  bill,  where  the  bill  has  been  indorsed 
in  blank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered  « ;  he  must  resort  to  a  court 
of  eguity  for  relief^.  But  where  the  bill  lost  had  only  a  spe-r 
cial  mdorsement  upon  it,  an  action  may  be  maintained,  without 
producing  the  bill*. 

Liability  of  the  Drawer  on  Non-acceptance. — If  the  drawee, 
on  presentment  for  acceptance,  dishonour  the  bill,*  the 
drawer  may  be  called  on  for  immediate  payment  (40).    In 

f  9  &  10  W.  3.  c.  17.  s.  3.  i   Long  ▼.  BaHie,  2  Camp.  N.  P.  C. 

%  PierBon  ▼.  Uutchinsou,  9  Camp.  N.        914.  n.    See  also  Brown  v.  Meiwiter, 

P.C.  911.  3M.  6&S.981. 

h  See  Walmsley  t.  Child,  i  Vei.  341. 

and  Exp.  Greenway,  6  Ves.  jun.  819. 


although  the  holder  had  neglected  to  present  it  for  payment,  or  to 
give  notice  of  non-payment.  See  19  Mod.  203.  Ca.  Temp*  Holt, 
399.  Salk.  1<24.     See  Bishop  v.  Rowe,  a  M.  &  S.  362. 

(39)  *'  The  construction  of  this  clause  is,  that  it  relates  to  the 
remedy  for  the  principal  sum  in  the  bill,  for  these  two  acts  (viz.  9  & 
10  W.  3.  c.  17.  and  3  &  4  Ann.  c.  9,-)  relate  to  and  make  a  provi^ 
sion  for  protests,  which  are  to  be  followed  with  interest,  damages, 
and  charges  upon  the  drawer;  and,  therefore,  this  is  a  very  natural 
proviso,  that  this  should  not  extend  to  discharge  any  remedy  that 
they  might  have  for  the  principal  sum,  though  there  were  no  such 
protest."  Per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer^  Ca. 
Temp.  Hardw.  78. 

(40)  A  foreign  bill  of  exchange  was  drawn  payable  at  )20  days 
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Milford  V.  Mayor^  Doug.  55.  where  the  defendant  was 
holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of  exchange^ 
drawn  by  defendant  and  indorsed  to  plaintiff,  although  the 
bill  was  not  due  at  the  time  of  the  arrest ;  yet  the  drawee 
having  dishonoured  the  bill,  the  court  refused  to  discharge  the 
defendant  (41).  And  in  Ballingalls  and  another  v.  Gloster,  B. 
R.  £•  43  6. 3.  3  EastV  R.  481.  it  was  adjudged,  that  the  in- 
dorsee of  a  foreign  bill  of  exchange  might  bring  an  action 
against  the  person  who  had  indorsed  it  to  him,  immediately 
on  the  non-acceptance  of  the  drawee,  although  the  time  for 
which  the  bill  was  drawn  was  not  elapsed,  on  the  ground, 
that  every  indorser  was  in  the  nature  ot  a  new  drawer.  And 
Lord  EUenborough,  C.  J.  said,  that,  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received 
law  on  the  Continent,  that  an  indorser  was  liable  immediately 
on  the  non-acceptance  of  the  drawee. 


,  • 


V.  Of  the  Transfer  of  Bills  of  Exchange. — Of  the  Party 
in  whom  the  Right  of  Transfer  is  vested. 

Bills  payable  to  order  (4^)  or  to  bearer,  are  negotiable. 


skhkiv  sight,  but  when  the  bill  was  presented  for  acceptance,  that 
was  refused  ;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the  120 
'days.  On  the  trial,  the  defendant  objected,  that  he  was  not  liable 
until  the  expiration  of  the  ISO  days,  and  offered  to  call  evidence  to 
prove,  that  the  custom  of  merchants  was  such.  But  Lord  Mans- 
field, C.  J.  said,  the  law  was  clearly  otherwise,  and  refused  to  hear 
the  evidence.  Bright  v.  Purrier,  London  Sittings  after  Trin.  5 
Geo.  3.  Bull.  N.  r.  269.  cited  by  EUenborough,  C.J.  in  Ballin- 
galls y.  Gloster,  3  £ast*8  R.  483. 

(41)  In  Macarty  v.  Barrow,  B.  R.  E.  6  Geo.  2,  Str.  949-  (more 
fully  and  accurately  reported  from  a  note  supplied  by  Wilmot,  C.  J» 
in  3  Wils.  17*  and  from  Ford^s  note,  in  7  East,  437.  n.  (a)  and  re- 
cognized in  Francis  v.  Rucker,  Ambl.  672.)  the  defendant  hav- 
ing drawn  bills  on  Spain,  which  were  afterwards  protested  for  non- 
acceptance,  became  a  bankrupt  before  they  were  returned,  and,  be- 
ing arrested,  he  was  discharged,  upon  motion,  on  the  ground  that 
it  was  a  debt  contracted  before  the  bankruptcy,  and  at  the  very  in* 
stant  when  the  bills  were  drawn, 

(42)  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has 
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and  the  transfer  of  them  for  a  good  and  valuable  conBideration 
vests  a  right  of  action  in  the  assignee.  It  is  a  rule  of  the  com- 
mon law»  that  choses  in  action  are  not  assignable ;  but  in  the 
case  of  bills  of  exchange  there  is  an  exception  .to  this  rule,  and 
in  favour  of  commercial  intercourse  they  are,  by  the  custom  of 
merchants,  assignable  to  a  third  person  not  named  in  the  bill, 
or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right  of 
action  in  his  own  name.  Whether  a  bill  of  exchange  be  ne- 
gotiable or  not,  is  a  question  of  law^ 

In  respect  of  bills  payable  to  order,  the  custom  has  directed, 
that  the  assignment  should  be  made  by  a  writing  on  the 
bill,  called  an  indorsement ;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  deliveiy 
only  (43).  A  transfer  of  a  bill  (rf  exchange  by  indorsement  is 
an  act  similar  in  effect  to  making  a  new  bill,  the  indorser  being 
in  the  nature  of  a  new  drawer*. 

Indorsements  are  of  two  kinds,  1st  blank,  2d.  in  full. — ^An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by 
the  writing  the  indorser's  name  on  the  back  of  the  bill,  with- 
out any  mention  of  the  name  of  the  person  in  whose  favour 
the  indorsement  is  made  (44). 

k  Grant  ▼.  Vaugfban,  3  Burr.  1533.        wicke,  Chr.  i  Atk.  S80.  Lord  Mani* 

15^6.  1598.  field,  C.  J.  8  Burr.  674.     Lord  £U 

I   Per  Holt»  C.  J.  Skin.  4ii.    Hard-        leuborougb,  C.  J.    a  East'ti  R.  483. 


pot  the  words  *'  or  to  his  order*'  is  good,  or  of  the  same  effect  be- 
tween indorser  and  indorsee  to  make  the  indorser  chargeable  to  the 
indorsee.     Per  Holt,  C.  J.  Hill  v.  Lewis,  Salk.  133. 

(43)  If  a  bill  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over 
for  money  received  without  indorsement,  this  is  a  sale  of  the  bill, 
and  the  seller  does  not  become  a  new  security  ;  but  if  he  had  in- 
dorsed it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  new  indorsement.  Per  Holt,  C.  J.  Governor  and 
Company  of  the  Bank  of  England  v.  Newman,  Lord  Raymond* 
442.     Cited  in  Emly^v.  Lye,  15  East,  7.  and  post,  tit  Partner. 

(44)  Indorsements,  either  blank  or  special,  subsequent  to  a  blank 
indorsement  by  the  pa^ee,  may  be  struck  out  even  at  the  trial  * ; 
consequently  a  remote  indorsee  may  declare  as  the  immediate  in« 
dorsee  of  the  payee  or  first  indorser. 

Indorsees  of  a  bill  of  exchange  against  acceptor.  The  bill  was 
indorsed  in  blank  by  the  payee,  and  after  several  indorsements  it 
came  to  one  Jackson  a  bankrupt,  (whose  assignees  bad  indemnified 
defendant)  under  a  special  indorsement  to  him  or  order.    Jackson* 

•  Theed  ▼.  Lovel,  Str,  iiod. 
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If  A,  the  payee  of  a  bill  of  exchange  indorses  it  in  blank  " 
and  delivers  it  to  B.,  and  B.  writes,  above  A/s  indorsement, 
'*  pay  the  contents  to  C"  without  subscribing  his  own  name, 
B.  is  not  liable  to  C.  as  an  indorser  of  the  bill ;  for,  in  order  to 
make  a  party  liable  as  an  indorser,  his  name  must  appear 
written  with  intent  to  indorse* 

An  indorsement  in  full,  or  special  indorsement,  mentions 
the  name  of  the  indorsee,  as  thus,  **  Pay  the  contents  to  A. 
B."  and  is  subscribed  with  the  name  of  the  indorser  (45). 

m  Viocent  t.  Horlock,  i  Camp.  N.  P.  C.  442. 

I  .^i.^— .     I  !■  I  M  I  ■     ■        .1      I.  I  II.    — .— — ^— ^^^ 

without  indorsing  the  bill,  sent  it  to  Muir  and  Atkinson,  who  die- 
counted  it  with  piaintifFs.  Plaintiffs  had  struck  out  all  the  indorse* 
ments  except  the  first*  Per  Lord  Kenyon,  C.  J.  **  The  fair 
holder  of  a  bill  may  consider  himself  as  the  indorsee  of  the  payee» 
and  strike  out  all  the  other  indorsements.  This  special  indorse- 
ment being  made  afler  the  payee  had  indorsed  it,  cannot  affect  the 
title  of  the  present  plaintiffs.*'  Smith  and  others  v.  Clarke,  Sit* 
tings  for  London  after  T.  34  Geo.  3.  Peake's  N.  P.  C.  395.  1  Esp, 
N.  P.  C.  180.  S.  C.  So  where  there  were  several  blank  indorse* 
ments  intermediate  between  the  indorsement  by  the  payee  and  the 
indorsement  by  the  defendant,  and  plaintiff  declared  that  the  payee 
indorsed  the  bill  to  the  defendant,  who  indorsed  it  to  plaintiff;  thin 
was  holden  good.  Chaters  v.  Bell,  4  Esp.  N.  P.  C.  2 1 0.  Per  Lord 
Ellenborough,  C.  J. 

(45)  A  full  or  special  indorsement  contains  in  itself  a  transfer  of 
the  interest  in  the  bill  to  the  person  named  in  such  indorsement. 
Poth.  Traitedu  Contrat  de  Change,  part  t.  chap.  9.  s.  23,  24.  But 
a  bare  indorsement,  without  other  words  purporting  an  assignment, 
does  not  work  an  alteration  of  the  property.  Per  Cur.  Lucas  v« 
Haynes,  Salk.  130. 

Clark  having  a  bill  of  exchange  payable  to  him  or  order,  put  his 
name  upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  J.  S.  his 
friend,  who  got  it  accepted  ;  but  the  money  not  being  paid,  Clark 
brought  assumpsit  against  the  acceptor.  And  it  was  objected,  that 
the  action  should  have  been  brought  by  J.  S.  But  per  Holt,  C.,  J.» 
J.  S.  had  it  in  his  power  to  act  either  as  servant  or  assignee.  If  he 
bad  filled  up  the  blank  space,  making  the  bill  payable  to  him,  as  he 
might  have  done  if  he  would,  that  w«uld  have  witnessed  his  elec- 
tion to  have  received  it  as  indorsee.  The  property  of  the  bill 
would  have  been  transferred  to  him,  and  he  only  could  have  main- 
tained this  action  against  the  acceptor ;  but  since  he  has  not  filled 
up  the  blank  Space,  his  intention  is  presumed  to  act  as  servant  only 
to  Clark,  whose  name  was  put  there ;  that  on  payment  thereof  a 
receipt  fbr  the  money  might  be  written  over  his  name,  and  therefore 
the  action  is  maintaiuable  by  Clark.  Clark  v.  Pigot,  Salk.  126. 
and  12  Mod.  192. 

From  the  foregoing  case  it  appears  that  ^  blank  indorsement  is  an 
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It  is  not  necessary  that  in  an  indorsement  of  this  kind  the 
words  **  or  order**  should  be  subjoined  to  the  name  of  the  in- 
dorsee ;  for  if  a  bill  be  drawn  payable  to  order,  the  negotiabi- 
lity of  the  bill  will  not  be  restrained  by  the  omission  of  the 
words  "  or  order"  in  the  indorsement,  as  will  appear  fix>m  the 
following  cases : 

Upon  a  case  made  at  nisi  prius  ',  coram  Pratt,  C.  J.  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement  maae 
oy  A.,  whereby  he  appointed  the  payment  to  be  to  B.,  or  urder^ 
and  upon  proaucing  the  bill  in  evidence,  it  appeared  to  be 
payable  to  A.,  or  order,  but  the  indorsement  was  in  these 
words,  "  Pay  the  contents  to  B."  and  therefore  it  was  object- 
ed, that  the  mdorsement,  not  being  to  order,  did  not  agree  with 
the  plaintiff's  declaration ;  but,  upon  consideration,  the  whole 
court  were  of  opinion,  it  was  well  enough,  that  bein^  the  legal 
import  of  the  indorsement ;  and  that  the  plaintiff  might  upon 
this  have  indorsed  it  over  to  another,  who  would  be  the  pro- 
per order  of  the  first  indorser  (46). 

So  where  a  foreign  bill  of  exchange  was  drawn  by  A.  on 
B  •.,  payable  to  C.  or  order,  and  accepted  by  B,,  and  C.  in- 

B  Achoon  T.  Fountain,  Str.  557.  o  ^><^  ▼•  £•  I*  Company,  8  Barr.  I2l6. 

and  1  Bl.  R.  295. 


equivocal  act,  and  that  it  is  in  the  power  of  the  party  to  whom  the 
bill  is  delivered  to  make  what  use  he  pleases  of  such  an  indorse- 
ment, lie  may  either  use  it  as  an  acquittance  to  discharge  the  bill, 
or  as  an  assignment  to  charge  the  indorser. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  in 
this  manner,  ''  pay  the  monev  to  my  use,*'  in  order  to  prevent  their 
being  filled  up  with  such  an  indorsement  as  passes  the  interest.  Per 
Lord  Hardwicke,  Ch.  in  Snee  v.  Prescott,  1  Atk.  249. 

**  A  bill,  though  once  negotiable,  is  certainly  capable  of  being 
restrained.  I  remember  this  being  determined  on  argument.  A 
blank  indorsement  makes  the  bill  payable  to  bearer;  but  by  a  spe- 
cial  indorsement  the  holder  may  stop  the  negotiability."  Per  Lord 
Mansfield,  C.  J.  Ancher  v.  Bank  of  England,  Doug.  639* 

(46)  Before  this  decision  in  the  case  of  Acheson  v.  Fountun,  the 
same  doctrine  had  been  laid  down  with  respect  to  a  promissory  note, 
in  the  case  of  More  v.  Manning,  C.  B.  M.  6  Geo.  1.  Comyn's  R. 
311,  viz.  that  where  a  note  is  drawn  payable  to  order,  and  th^  payee 
indorses  it  to  A.  (omitting  the  words  '*or  order,")  A.  has  (notwith- 
standing such  omission)  all  the  interest  in  the  note,  and  may  indorse 
it  to  B.,  who  upon  such  indorsement  may  maintain  an  action  against 
the  maker. 
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dorsed  it  to  D.  without  adding  the  words  "  or  order,"  and  D. 
afterwards  indorsed  it  to  £.  who  brought  an  action  against  B., 
the  acceptor,  for  non-payment;  evidence  having  been  ad- 
duced at  the  trial  of  the  usage  of  merchants  with  respect  to  in- 
dorsements of  bills  payable  to  order,  where  the  words  "  or  or- 
der" were  omitted  in  the  indorsement,  which  evidence  was 
contradictory,  some  merchants  declaring  that  the  omission  did 
not  make  any  difference,  others,  that  it  restrained  the  nego- 
tiability of  the  bill,  and  made  it  payable  to  the  indorsee  only; 
the  jury  found  a  verdict  for  the  aetendant — On  a  motion  for 
a  new  trial,  on  the  ground  that  evidence  of  the  usage  ought 
not  to  have  been  allowed ;  that  the  custom  of  merchants  was 
part  of  the  law  of  England,  and  that  the  law  of  England  was 
fully  settled  on  this  point :  the  court  were  unanimous  that  a 
new  trial  ought  to  be  granted ;  and  Ld.  Mansfield,  C.  J.  said, 
he  was  clear  that  the  evidence  ought  not  to  have  been  admit- 
ted, for  the  law  was  fully  settled  in  the  cases  of  More  v.  Man- 
ning, and  Acheson  v.  FountJ^in,  ante.  The  other  judges  con- 
curred, and  Denison,  J.  said,  that  there  was  not  any  instance  of 
a  restrictive  limitation,  where  a  bill  was  originally  made  pay- 
able to  A.  or  order ;  that  he  had  never  heard  of  an  indorse- 
ment to  A.  only,  and  that  in  general  the  indorsement  followed 
the  nature  of  the  thing  indorsed. 

As  a  bill  of  exchange,  payable  to  A.'s  order,  is,  by  the 
custom  of  merchants,  payable  to  A.,  if  he  does  not  make 
any  order;  so  by  an  indorsement  of  a  bill  of  exchange  to 
the  order  of  A.,  A.  is  entitled  to  payment,  if  he  makes  no 
order. 

A  bill  of  exchange  was  drawn**,  payable  to  L  S.,  who  in- 
dorsed it  in  this  manner :  **  Pay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fisher."  Fisher  brought  an  action  as  indor- 
see, averring  be  had  made  no  order  to  receive  the  money*  The 
defendant  demurred  to  the  declaration,  supposing  that  Fisher 
could  not  maintain  the  action,  because  the  indorsement  was 
not  to  him,  but  to  his  order;  sed  per. curiam :  The  action 
is  well  brought  against  the  indorser;  for  among  tradesmen 
this  form  of  indorsement  is  commonly  used,  although  it  is 
intended  to  be  made  payable  to  the  person  whose  order  is 
mentioned, 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.  %  if  he 
does  not  order  it  to  be  paid  to  any  other  person ;  and  where 
no  such  order  appears,  it  will  be  presumed  that  none  was 
made. 

p  Fifbcr  r.  Pomfret,  Cartjb.  403.  q  Smitli  v.  M'Clare^  5  E«tt,  476. 
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Defendant  had  gives  a  bill  under  his  hand  to  pay  to  E.  G« 
or  order,  a  sum  of  money ',  and  E.  G.  by  indorflement  ordered 
part  of  the  money  to  be  paid  to  plaintiff^  upon  which  an  ac- 
tion was  brought ;  and  a  special  custom  among  merchants 
was  laid  in  the  declaration  according  to  the  plaintifi^s  case  : 
upon  demurrer  to  an  insufficient  plea,  which  defendant  had 
pleaded,  it  was  adjudged  a  void  custom,  and  that  the  declara- 
tion was  ill ;  for  where  a  man's  contract  hath  subjected  him 
only  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two  or  more.  It  was  admitted,  however,  that  if  the  plain- 
tiff had  acknowledged  the  receipt  of  the  residue,  the  declam- 
tion  would  have  been  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable 
to  order,  it  is  necessary  for  the  indorsee,  in  an  action  against 
the  acceptor,  to  prove  the  hand^writing  of  the  payee  or  first 
indorser* ;  and  therefore,  though  the  bill  may  come  into  the 
hands  of  another  person  of  the  game  name  with  the  payee,  yet 
his  indorsement  will  not  confer  a  title,  although  the  payee  be 
not  particularly  described  in  the  bill  * ;  such  an  indorsement, 
if  made  with  the  knowledge  that  he  is  not  the  person  to  whom 
the  bill  was  made  payable,  is  a  forgery,  through  the  medium 
of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  delivery;  if 
an  assignee  takes  them,  without  any  knowledge  (47)  of  defect 
of  title,  bond  fide^  and  for  a  valuable  consideration,  such  as- 
signee is  entitled  to  payment  (48). 

V  Hawkins  ▼.  Cardy,  Salk.  65.  Carth.    t  Mead  r.  Yotin|^j4T.  R.  98.  per  tbree 

466.  Ld.  Raym.  360.  S.  C.  justices,  Kenyon,  C  J.  diss, 

•  Smith  y.  Chester,  1  T.  R.  654. 


(47)  See  Good  v.  Coe,  died  in  argument,  in  Boehm  v.  Sterlinup, 
7  Term  R.  4^7-  where  the  plaintiif  had  taken  the  note,  on  which 
he  sued,  for  a  valuable  consideration,  three  months  after  it  was  doe ; 
and  it  appearing  that  the  note  had  been  lost  by  the  true  owners, 
and  that  the  person  from  whom  the  plaintiff  received  it  had  notice 
of  thiSf  Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to 
recover. 

(48)  This  proposition,  as  far  as  it  affects  bills  payable  after  sight, 
or  after  date,  and  not  on  demand,  must  be  understood  with  this  re* 
striction,  viz.  that  the  party  seeking  to  recover  on  such  bills  has  not 
taken  them  after  they  became  due  ;  for  in  that  case  he  is  subject  to 
all  the  equity  to  which  the  party  from  whom  he  took  them  was  liable. 
See  ante,  note  47* 
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The^following  case,  decided  on  a  promissofy  note,  will  il- 
lustrate this  position : 

Trover  for  a  bank  note  for  21/.  10^.  payable  to  A,,  or  bearer, 
on  demand  ■.  A.  being  possessed  of  the  note,  sent  it  by  the 
general  post,  under  cover,  to  B.  in  Oxfordshire.  The  mail 
was  joboed,  and  the  note  stolen.  The  note  in  question  after- 
wards came  into  the  hands  of  plaintiff  for  a  valuable  considera- 
tion, in  the  course  of  his  business,  and  without  notice  that  it 
had  been  stolen.  The  plaintiff  having  delivered  the  note  to 
defendant,  who  was  a  clerk  in  the  bank,  for  payment,  he  re- 
fused either  to  pay  the  money  or  re-deliver  the  note, 
whereupon  this  action  was  brought  On  a  case  reserved, 
the  court  were  of  opinion,  that  plaintiff  had  sufficient  pro- 
proper^  in  the  note  to  maintain  this  action ;  that  a  contrary 
determination  would  be  attended  with  injurious  consequence^ 
to  commerce,  since  bank  notes  are  constantly  treated  and 
considered  as  money,  and  paid  and  received  as  cash,  and  it 
was  necessary  that  their  currency  should  be  established  and 
secured.  So  where  a  bill  of  exchange  *  with  a  blank  indorse- 
ment had  been  lost  by  the  holder,  and  afterwards  was  dis- 
counted by  the  plaintiffs  (who  were  bankers)  in  the  usual 
course  of  their  business,  without  notice,  for  a  person  unknown 
to  them,  the  plaintiffs  were  permitted  to  recover  against  the 
acceptor,  upon  proving  the  consideration  which  they  had 
paid  tor  the  bill,  which  Kenyon,  C.  J.  thought  necessary.  N., 
the  holder  had  advertised  the  bill,  but  it  did  not  appear  that 
plaintiffs  had  ever  seen  the  advertisement 

Defendant!^,  on  the  22d  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash  note, 
or  check  on  his  banker,  which  was  worded  thus :  "  Pay  to 
ship  Fortune  or  bearer,  70/."  B.  lost  the  cash  note,  which, 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  on 
the  25th  October,  1763,  in  the  course  of  business,  he  took  it, 
bona  jide,  and  gave  a  valuable  consideration  for  it  withi»Qt 
notice  of  the  loss.  Defendant  having  directed  his  banker 
not  to  pay  the  cash  note,  an  action  was  brought;  and  plaintiff 
declare,  first,  as  on  an  inland  bill  of  exchange,  and,  se- 
condly, for  money  had  and  received.  Verdict  for  defendant 
A  motion  was  made  for  a  new  trial,  which,  after  argument, 
was  granted ;  the  court  observing,  that  notes  of  this  kind 
were  negotiable  by  delivery,  and  as  plaintiff  came  fairly  by 
the  note  in  question,  for  a  valuable  consideration,  he  was  en- 
titled to  recover.    And  per  Yates,  J.  "  It  has  been  d6ubted, 

tt  MUler  T.  Race,  1  Burr.  453t.  y  Grant  ▼.  VanghuD,  3  Burr.  I5i6. 

X  Lawson  ▼.  Wefton,  4  Enp.  N.  P.  C.        i  Bl.  R.  485.  S.  C. 
S6. 
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whether  that  species  of  action,  where  the  plaintiff  declares 
lipon  the  note  itself,  as  upon  a  specialty,  was  proper,  but 
here  is  a  count  for  money  had  and  received.  The  question, 
whether  plaintiff  can  maintain  this  action,  depends  upon 
the  note's  being  assignable  or  not.  The  original  advancer  of 
the  money  manifestly  appears  to  have  had  uie  money  in  the 
hands  of  the  drawer;  and  therefore  he  was  certainly  en- 
titled to  bring  this  action ;  and  if  he  transfers  his  property 
to  another  person,  that  other  person  may  also  maintain  the 
like  action.  Bicknell  must,'  under  the  circumstances  of  the 
case,  be  considered  as  having  delivered  this  instrument  to 
plaintiff,  which  is  tantamount  to  indorsement ;  and  there  is 
not  any  doubt  of  his  having  come  by  it  fairly,  bond  Jide^  and 
for  a  valuable  consideration." 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange*,  if  it  appears  that  the  defendant  drew  the  bill 
without  consideration,  and  under  duress,  or  that  he  was  de- 
frauded of  it*,  or  that  the  bill  has  been  lost ;  it  is  incumbent 
on  the  plaintiff  to  prove  that  he  gave  value  for  it,  although  it 
was  indorsed  to  him  before  it  became  due ;  but  the  defendant 
will  not  be  permitted  to  object  to  the  want  of  such  proof,  un- 
less he  has  given  plaintiff  previous  reasonable  notice,  to  come 
prepared  with  such  proof  ^ 

Case  on  a  bill  of  exchange,  payable  to  I.  S.  or  bearer, 
against  the  drawer  ••  Upon  evidence  ruled  by  Lord  Pember- 
ton,  that  plaintiff  must  entitle  himself  to  it  on  a  valuable  con- 
sideration (though  among  bankers  they  never  make  indorse- 
ments in  such  case),  for  if  he  come  to  be  bearer  by  casualty, 
or  knavery,  he  shall  not  have  the  benefit  of  it  A  bank  bill 
payable  to  A.  or  bearer,  being  given  to  A.  and  lost*,  was 
found  by  a  stranger,  who  transferred  it  to  C.  for  a  valuable  con- 
sideration. C.  got  a  new  bill  in  his  own  name.  Per  Holt, 
C.  J. — "  A.  may  have  trover  against  the  stranger,  who  found 
the  bill,  for  he  had  not  any  title,  though  payment  to  him  would 
have  indemnified  the  bank ;  but  A.  cannot  maintain  trover 
against  C.  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  bearer." 

A  bill  of  exchange,  payable  to  order,  with  a  blank  indorse- 
ment, stands  on  the  same  footing  as  a  bill  payable  to  bearer, 
both  passing  by  delivery.  On  this  principle,  and  the  autho- 
rity of  the  preceding  cases  of  Miller  v.  Race,   and  Grant 

% 

%  DtiDcnn  y.  Scolt,  i  Camp.  N.  P.  C.  c  Hinton  v.  — < ,  2  Sbow.  235. 

loo-  d  Anon.  B.  R.  London  Sittings,  M. 
a  Reps  T.  M.  of  Headfbrt,  8  Camp.  N.        lo  W.  3,  Salk.  186.  Ld.  Raym.  738- 

PC.  574.  ».  C, 

h  Patenou  T.Hardacrc,  4  Taunt.  114. 


BILLS  OF  EXCHANGE.  337 

V.  Vaughhn,  it  has  been  holden  ^,  that  a  bill  with  a  blank  in-* 
dorsement  having  been  stolen  and  negotiated,  the  innocent 
indorsee  thereof,  for  a  valuable  consideration,  without  notice^ 
might  recover  against  the  drawer. 

Of  the  Party  in  whom  the  Right  of  Transfer  is  vested.-'^ 
Defendant  drew  a  bill  of  exchange  upon  A.  ^  payable  at  so 
many  days  sight  to  B.  or  order,  for  the  use  of  C. ;  B.  in- 
dorsed this  bill  to  plaintiff^  for  value  received :  the  bill  was 
accepted,  but  payment  having  been  refused,  plaintiff  brought 
thik  action  ad  indorsee,  against  defendant  as  drawer.  De^ 
fendant,  after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui 
que  use)  was  an  officer  in  the  excise,  and  indebted  to  the  king 
in  such  a  sum,  and  that  upon  an  exchequer  process  at  the 
suit  of  the  king,  the  sum  mentioned  in  the  bill  was  extended 
in  his  hands:  upon  demurrer,  it  was  adjudged  by  the  court 
for  the  plaintiff* ;  first,  because  C.  had  an  equitable  and  not 
a  legal  interest  to  have  the  money,  for  he  could  not  maintain 
an  action  against  the  acceptor.  Secondly,  the  indorsement 
was  for  value  received  of  plaintiff  by  B.,  and  so  B.  received 
the  money  to  which  C,  as  cestui  que  nse^  had  an  equity;  but 
the  sum  demanded  by  plaintiff  is  not  that  sum,  but  another 
due  to  him  for  value  received,  in  which  sum  C.  was  not  con- 
cerned, for  which  reason  the  money  now  in  demand  was  not 
extendible.  This  judgment  was  affirmed  on  error  in  the  ex- 
chequer chamber.     E.  2  W.  &  M.     See  2  Vent.  307. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  of  exchange^,  made  payable  to 
their  intestate's  order. 

Where  a  bill  of  exchange  has  beert  indorsed  by  the  payee  to 
A.  and  B.  as  executors*,  they  may  declare  as  such  in  an  ac- 
tion against  the  acceptor^ 

When  a  bill  of  exchange  is  drawn,  payable  to  A.  and  B. 
or  their  order'',  and  A.  and  B.  are  not  partners ;  to  make  it 
negotiable,  the  bill  should  be  indorsed  by  A.  and  B.,  such 
being  the  usuage  of  merchants  (49) ;  but  in  such  case  if  the 

^  PpacocIc  v.  RHoflpfif  DoH^.  QH2,  h  Per  Denisonj  J.  3  Wils.  4. 

f  Brans  ▼.  Cramliiigtoo,  B.  U.  T.  i    Kiu|r  v.Tbbm,  I  T.  K.487. 

3  Jac.  s.  Curtli.  5.  k  Caivick  v.  Vickery,  Doug.  653  n. 
g  E.  1  Will,  it,  Mar.  Holt,  C.  J. 


(49)  As  the  property  in  a  bill  of  exchaut^e  passes  to  the  holder, 
when  he  pays  the  consideration,  and  as  infloreeinent  is  merely  evi- 
dence of  th^  transfer,  a  trader,  tvhd  before  his  bankruptcy  has  parted 
Vrith  a  bill  for  a  valuable  consideration;  but  omitted  to  indorse  it 

Z 
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bill  be  indorsed  by  A.  in  the  name  of  himself  and  B.,  and  af- 
terwards the  drawee  accepts  the  bill  so  indorsed  *,  it  is  not 
competent  to  him  to  object,  that  the  bill  has  not  been  regu- 
larly indorsed.  See  Porthouse  v.  Parker,  post,  tit  Partners, 
S.  IV. 


VI.  Of  Presentment  for  Payment^  and  herein  of  the 
Days  of  Grace — Non-payment  and  Notice 
thereof — Protest. 

Where  bills  of  exchange  are  drawn  payable  at  usance 
(50),  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ought  not  to  be  presented  for  payment  at  the  expiration  of  the 
time  mentioned  in  the  bills,  but  at  the  expiration  of  what  are 
termed  days  of  grace  (51). 

**  In  case  of  foreign  bills  of  exchange  the  custom  is**,  that 
three  days  (52)  are  allowed  for  payment  of  them,  and  if  they 

1   Jones  ▼.  Rodfonl,  i  Camp.  N.  P.  C.        lMU,Triii.7  Wil.  3.  ooram  Holt,  C.J. 

83.  n.  Tassell  ▼.  Lewis,  Ld.  Rajn.  743* 

iH  Per  merchants,  in  evidence  at  Guild- 


may  indorse  it  after  his  bankruptcy ;  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v. 
Pickerings  Peake*s  N.  P.  C.  50. 

(50)  This  term  signifies  the  time,  which,  hy  the  usage  of  the 
countries  hetween  which  the  hills  are  drawn,  is  appointed  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  usances,  Chitty, 
142,  143.  Usances  are  calculated  exclusively  of  the  date  of  the 
bill,  Chitty,  143. 

The  computation  of  time,  when  expressed  by  months,  is  by  ca* 
lendar  months,  Chitty,  143.  Where  bills  are  payable  so  many 
days  after  sight,  the  days  are  computed  from  the  day  the  bills  ere 
accepted  or  protested  for  non-acceptance. 

(51)  In  enaction  against  the  drawer  of  a  bill  of  exchange,  the 
evidence  being  that  the  bill  had  been  demanded  from  the  acceptor 
on  the  day  preceding  the  last  day  of  grace ;  the  plaintiff  was  non* 
suited,  WifFen  v.  Roberts,  B.  R.  Middlesex  Sittings,  Kenyon,C.  J. 
H.  35  Geo.  3.   I  Esp.  N.  P.  C.  262. 

(52)  Three  days,  exclusively  of  the  day  on  which  the  bill  be- 
comes due,  every  where,  except  at  Hamburgh,  where  that  diry 
makes  one  of  the  days  of  grace,  Chitty,  140. 
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are  not  paid  on  the  last  of  the  said  days^  the  party  ought  im- 
mediately to  protest  the  bill,  and  return  it,  and  by  this  means 
the  drawer  will  be  charged ;  but  if  he  does  not  protest  it  the 
last  of  the  three  days,  which  are  called  days  of  grace,  there, 
although  h^  upon  whom  the  bill  is  drawn  fails,  the  drawer 
will  not  be  chargeable ;  for  it  shall  be  reckoned  his  folly  that 
he  did  not  protest,  &c.  But  if  it  happens  that  the  last  of  the 
said  three  days  is  a  Sunday,  or  a  great  holiday,  as  Christma8<- 
day,  &c.  upon  which  no  money  used  to  be  paid,  tixere  the 
party  ought  to  demand  the  money  on  the  second  day ;  other- 
wise it  will  be  at  his  own  peril,  for  the  drawer  will  not  be 
chargeable."  Good  Friday  is  to  be  considered  as  a  Sunday 
cwr  Christmas-day  \ 

The  foreffoing  passive  from  Lord  Ra}rmond'8  Reports, 
mentions  only  foreign  bills  of  exchange;  but  it  was  said  by 
Lord  Kenyon,  C.  J.  in  Brown  v.  Harraden,  4  T.  R.  152.  that 
it  had  been  settled  for  more  than  half  a  century,  that  uiland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange. 

I  am  not  aware  that  it  has  ever  been  solemnly  decided,  that 
days  of  grace  are  allowable  on  bills  of  exchange  payable  at 
sight  If  the  reader  wishes  to  pursue  the  dicta  on  this  sub- 
ject, he  will  find  them  collected  in  Mr.  Chitty's  Treatise  on 
Bills  of  Exchange,  &c.  p.  144,  145,  146.  The  weight  of 
authority  is  in  favour  of  such  an  allowance  (53). 

No  debt  arises  upon  a  bill  payable  after  sight,  until  a  pre- 
sentment for  payment ;  and  consequently  the  statute  of  limi- 
tations will  not  operate  as  a  bar  to  such  bill,  unless  it  has  been 
presented  for  payment  six  years  before  the  action  commenced®. 
A  different  rule  holds  with  respect  to  promissory  notes  payable  /!  /?I3/ ^k^ 
on  demand ;  for  there  the  statute  runs  from  the  date  oi  the  ^»**A  - 
note,  and  not  from  the  time  of  the  demand  '. 

The  acceptor  of  a  bill  of  exchange  'i,  having,  or  being  pre- 
sumed to  have  in  his  hands  effects  of  the  drawer,  for  the  pur- 
pose of  discharging  the  bill,  is  considered  as  the  principal 
debtor,  and  is  primarily  liable ;  payment  must,  therefore,  be 
demanded  of  the  acceptor  in  tne  first  instance,  on  the  day 
when  the  bill  becomes  aue ;  and,  in  case  of  refusal  or  defiault, 

o  Stat.  39  and  40  G.  3.  c.  49.  Sittingft  after  M.  T.  59  6.  3.  Sir  J. 

o  Holmes  v.  Kerrisoo,  3  Tauot.  393.  Mansfield,  C.  J.  M.  S. 

fi  Christie  t.  Fonsick,  C.  B.  Loudoa    q  I>aggUshv.Weatherby,9Bl.R.747- 

(53)  Days  of  grace  are  not  allowed  on  bills  payable  on  demand, 
Cbittv,  I4b\ 

Z9 
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due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  after  such  de- 
mand and  refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  ac- 
ceptor. Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-payment  of  the  bill. — 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour 
may  \>e  given  on  the  same  day  on  which  payment  is  refused '. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  drawer*,  it  appeared  that  the  bill  had  been  drawn  on  the 
ist  of  March,  180(>,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  after  date :  and  the  plaintiff*,  having  be- 
come the  bolder  of  it,  had  placed  it  in  the  hands  of  his 
bankers,  Down  and  Co.  On  the  4th  of  June,  when  the  bill 
became  due,  a  clerk  of  Down  and  Co.  presented  it  for  pay- 
ment ;  and  it  was  dishonoured.  On  the  6th  they  returned  it 
to  the  plaintiff*,  who  by  letter,  put  into  the  two-penny  post  on 
the  6th,  rave  notice  to  the  defendant  of  the  dishonour ;  the 
plaintiff  living  in  London,  and  the  defendant  at  Shadwell. 
The  case  was  left  to  the  jury  on  the  question,  whether  the 
notice  of  the  dishonour  had  been  given  in  reasonable \ime ; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict 
for  the  plaintiff.  A  nd  on  motion  for  a  new  trial,  on  the  ground 
that  due  diligence  had  not  been  used,  the  court  refused  the 
rule  :-^Le  Blanc,  J.  observing,  that  it  could  not  be  contended 
that  a  banker  ought  to  give  notice  of  the  dishonour  to  any 
but  his  customer*,  for  whom  he  held  the  bill ;  and  he  thought 
that  the  holder  of  a  bill  might  avail  himself  of  the  convey- 
ance by  the  tWo-penny  post 

The  distance  at  which  the  parties  live  from  one  another  is 
immaterial,  provided  they  are  within  the  limits  of  the  two- 
penny post ;  and  it  is  sufficient  if  the  letter  be  put  into  the 
receiving  house  in  time  fbr  the  party  to  have  it  on  the  day 
when  he  ought  to  have  notice  of  dishonour  \ 

Notice  to  the  drawers  of  non-payinent,  by  sending  to  their 
counting  house,  during  hours  of  business,  oh  two  successive 
days,  knocking  there,  and  making  noise  sufficient  to  be  heard 
by  persons  .within,  and  waiting  there  several  minutes,  the 
inner  door  of  the  counting  house  being  locked,  is  sufficient^ 

r  Burbridfpe  v.  Mauoers,  b  Camp.  N.    t  SeeRobsoiiT.  Bennett, 8  Taunt. 386. 

P.  C.  igs.  u  Hilton  T.  Faircluugh,  8  Camp.  ^. P. 

8  Scott  ▼.  Mfford,   9   East,   347.    1         C.  633. 

Camp.  N.  P.  C.  246.  8.  C.     See  also 

Langdalc  v.  Trimmer,  15  East,  991 . 


^      ' 
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without  leavii^  a  notice  in  writing,  or  sending  by  the  post, 
though  some  of  the  drawers  live  at  a  small  distance  from  the 
place  *. 

Where  there  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 
any  prior  indorser,  is  bound  to  transmit  the  notice  of  dis- 
honour on  the  very  day  on  which  he  receives  it  Each  suc- 
cessive indorser  will  be  considered  as  having  used  due  dili- 
gence, if  he  transmit  the  notice  of  dishonour  on  the  day  after 
it  is  received,  in  a  case  where  all  the  parties  live  in  the  same 
place ;  but  if  he  neglect  giving  the  notice  on  that  day,  an(J 
the  day  after,  it  will  be  too  late.  In  Smith  v.  Mullett,  *2  Camp^ 
N.  P.  C.  209.  Lord  EUenborough  said,  that  it  was  of  great  im- 
portance that  there  should  be  an  established  rule  upon  this 
subject,  and  he  thought  there  could  be  none  more  convenient 
than  that  where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.  In  that  case  the  plaintiff 
had  notice  of  dishonour  on  the  Monday,  and  did  not  give 
notice  to  his  indorser  until  the  Wednesday ;  Lord  Ellen- 
borough  ruled,  that  as  a  day  had  been  lost,  the  notice  was  not 
given  in  due  time. — ^In  Jameson  v.  Swinton,  2  Camp.  N.  P.  C. 
373.  the  same  rule  was  recognized  by  Lawrence,  J.  viz.  that 
each  party  to  the  bill  has  a  day  to  give  notice,  with  this  ad- 
dition, that  a  subsequent  indorser  may  avail  himself  of  a 
notice  given  by  a  prior  indorser  to  the  drawer ;  and  that  a 
notice  given  between  eight  and  nine  o'clock  in  the  evening  to 
a  party  living  at  Islington,  is  given  in  due  tinpie.  See  2  Taunt 
224.  S.  C. 

The  law  merchant,  however,  respects  the  religion  of  dif-» 
ferent  people ;  and  consequently  a  person  is  not  required  to 
give  notice  of  the  dishonour  of  a  bill  on  a  day,  when,  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular  affairs ; 
e.  g.  a  great  Jewish  festival^  ^ 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here 
in  England  with  power  to  accept  bills,  by  virtue  of  which 
power  the  agent  accepts  the  bill  in  question,  it  is  incumbent 
on  the  holder  to  present  such  bill  to  the  agent  for  payment,  if 
the  drawee'continues  absent*. 

Where  a  bill  is  made  payable  at  a  banker's  in  the  city  of 
London,  it  is  sutficient  to  present  the  bill  for  payment  to  a 
clerk  of  the  banker  at  the  clearing  house*.  It  is  customary 
among  th^London  bankers,  in  their  dealings  with  each  other, 
not  to  pay  any  check  which  is  presented  by,  or  on  the  behalf 

X  Crosse  v.  Smitli,  i  M.  and  S.  545.         z  Philips  v.  Astiing,  9  Taunt.  206. 
y  Lindo  V.  Uasworth.  2  Canip.  N.  P.    a  Reynolds  v.  CheUle,  2  Caiop.  N.  SL 

C.602.  C.  596. 
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pf  another  banker,  after  four  o*clock  in  the  afternoon ;  but 
merely  to  ^ve  an  answer  to  the  person  so  presenting  it, 
whether  it  is  a  good  check  or  not ;  and  in  case  the  check  is 
approved,  a  mark  is  made  on  it,  either  by  the  person  present- 
ing it,  or  the  person  who  gives  the  answer ;  and  a  cneck  so 
inarked  is  considered  as  entitled  to  a  priori^  of  payment  on 
the  next  day.  It  is  not  necessary  to  present  a  check,  sa 
inarked,  for  payment  at  the  banking  bouse  on  the  next  day; 
it  is  sufficient  if  it  be  presented  at  the  clearing  house\ 

A  presentment  at  a  banking  house  after  banking  hours, 
when  the  hoiise  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer:  and  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  bill  being  presented  by  a  notaiy,  that  it 
had  been  before  duly  presentm  within  banKing  hours  ^ 

Where  the  holder  of  a  bill  of  exctjange  intends  to  sue  any 
pf  the  indorsers,  it  is  incumbent  on  him  first  to  demand  pay- 
ment from  the  acceptor,  on  the  day  when  the  bill  becomes 
due**,  and  in  case  of  refusal,  to  give  due  notice  (54)  thereof, 
ivithin  a  reasonable  time,  to  the  indorser  (55). 

h  Robson  T.  Bennett,  9  Tannt.  389.        d  Ruthton  ▼.  Aspinall,  Dong.  679* 
c  Elford  ▼.  Teed,  1  M.  and  S.  88. 


(54)  Notice  of  dishoDOur  must  be  given  within  a  reasonable  time* 
The  general  rule,  as  it  may  be  collected  from  Tindal  v.  Brown, 
1  T.  R.  \67'  seems  to  be  with  respect  to  fiersons  living  in  the  same 
town,  that  tb^  notice  shall  be  given  by  the  next  day  ;  and  with  re^ 
gard  to  such  as  live  at  different  places,  that  it  shall  be  sent  by  the 
iiext  post.  Put  if  in  any  particular  place  the  post  should  go  out 
so  early  after  the  receipt  of  the  intelligence,  as  that  it  would  be 
inconvenient  to  require  a  strict  adherence  to  the  general  rule,  then, 
with  respect  to  a  place  so  circumstanced,  it  would  not  be  reasonable 
to  require  the  notice  to  be  sent  till  the  second  post.  In  Haynes  v. 
Birks,  3  Bos.  &  Put.  599.  where  the  bill,  which  was  put  by  the 
plaintiff  in  the  hands  of  his  banker  to  present  for  payment,  having 
peen  dishonoured  in  London  about  two  o'clock  on  Saturqay,  and 
presented  again  at  nine  in  the  evenine,  by  a  notary,  and  notice 

fiven  of  the  dishonour  to  the  plaintiff  on  Monday  at  Knights- 
ridge,  who  gave  notice  to  the  indorser  pf  it  on  Tuesday  at  noon, 
in  Tottenham  Court  Road, -it  was  holden  that  this  notice  was  rea- 
sonable notice ;  Lord  Alvanley,  C.  J.  observing,  that  it  did  not 
appear,  at  what  time  on  Monday  the  plaintiff  received  the  notice 
from  his  banker;  that  he  was  not  bound  to  be  at  home  the  whole  of 
the  day ;  and  supposing  him  to  have  returned  home  late  in  that 
day,  he  was  not  bound  to  send  a  special  messenger  to  the  defendant ; 
if  he  informed  the  defendant  by  the  course  oi  the  post  it  was  suf* 
iicient;  ajnd  supposing  him  to  have  so  done,  the  defendant  would 
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Such  demand,  refusal,  or  default,  and  notice  thereof,  must 
be  allured  in  tike  declaration  and  proved.  The  reason  on 
which  this  rule  proceeds  is  this ;  the  indorser  is  in  the  nature 
of  tf  surely  only,  and  his  undertaking  to  pay  the  bill  is  not  an 
absolute,  out  conditional,  undertaking ;  that  is,  in  the  event  of 
a  demand  made  on  the  acceptor,  (who  is  primarily  liable)  at 
the  time  when  the  bill  becomes  due^  and  refusal  on  his  part,  or 
neglect  to  pay.  It  is  not  necessaiy  to  make  any  demand  on 
the  drawer*. 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy  on 
the  bUL 

In  an  action  against  the  defendant  as  indorser  of  a  bilU,  to 
prove  notice  of  non-payment  A.  was  called,  who  swore  that 
lie  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted ;  that  when  it  became  due,  it  was  in  the 
hands  of  one  Abbott,  to  whom  the  plaintiff  had  indorsed  it ; 
that  the  day  after,  the  witness  met  the  defendant  and  told  him 
it  had  not  been  paid ;  that  the  defendant  asked  who  held  it, 

«  Heylhi  ▼.  AdamtoD,  2  Bnir.  678.         f  Stewart  t.  Kennett,  s  Camp.  N.  P. 

C.  177. 


only  receive  his  letter  on  Tuesday.  The  Chief  Justice  added, 
"  There  is  not  any  law  which  requires  notice  to  be  given  within  any 
certain  fixed  time;  it  need  not  be  given  with  all  the  dispatch  which 
can  possibly  be  used,  but  with  all  the  dispatch  that  can  reasonably 
be  expected.*'  Whether  notice  has  been  given  within  a  reasonable 
time  appears  to  be  a  mixed  question  of  law  and  fact,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and  places  of 
parties,  post  hours,  and  the  like.  See  Darbishire  v.  Parker,  6 
East's  R.  3.  where  this  question  was  agitated,  and  the  cases  on  this 
point  are  collected. 

(55)  So  before  the  indorsee  of  a  promissory  note  payable  to  A* 
or  order  brings  an  action  against  the  indorser,  ne  must  make  a  de- 
mand, or  use  due  diligence  to  obtain  payment  from  the  maker' of 
the  note,  per  Lord  Mansfield,  C.  J.  in  Heylin  v.  Adamson,'^  Burr. 
676-7*  who  added,  that  this  was  determined  in  C.  B.  on  great  con- 
sideration in  Pasch.  4  Geo.  2.  cited  by  Lee,  C.  J.  in  Collins  v.  But- 
ler, 2  Strange,  1087*  But  where  the  indorser  has  paid  part  of  the 
money,  that  circumstance  is  sufficient  to  dispense  with  proving  a 
demand  on  the  maker  of  the  note.  Per  Lee,  C.  J.  Midd.  sittings, 
B«  R.  Str.  1246.  It  is  not  an  excuse  for  not  making  a  demand  on 
a  note  or  bill,  or  for  not  giving  notice  of  non-(>ayment,  that  the 
maker  or  acceptor  has  become  a  oankrupt,  as  many  means  may  re- 
main of  obtaimng  payment  by  the  assistance  of  friends  or  otherwise. 
Admitted  in  Russel  v.  Langstafie,  Doug.  515.  and  in  Warrington 
▼.  Furbor,  8  East,  245. 
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and  that  the  witness  answered,  it  lies  at  Messrs.  Bond's,  Abt 
bott's  bankers.  Lord  EUenborough,  C.  J. :  "  If  you  coirid 
make  A.  the  agent  of  the  holder  of  the  bill,  the  notice  would 
be  sufficient:  but  in  reality  he  was  a  mere  stranger.  The 
bill,  when  dishonoured,  lay  at  the  bankers  of  Abbott,  with 
whom  A.  had  no  sort  of  connection.  But  the  notice  must 
come  from  the  person  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  upon  the  bill ;  otherwise  it  is  merely  an 
historical  fact  In  this  case  A.  was  not  possessed  of  the  bill, 
and  had  no  control  over  it.  The  defendant,  therefore,  is  not 
proved  to  have  had  any  legal  notice  of  the  dishonour  of  the 
bill,  and  is  discharged  from  the  liability  he  contracted,  by  in-? 
dorsing  it"    Plaintiff  non-suited. 

Cases  frequently  occur,  in  which  it  is  impracticable  to 
make  an  actual  demand ;  under  these  circumstances,  due  di- 
ligence to  obtain  payment  from  the  acceptor  is  equivalent  to 
a  demand.  In  like  manner  where  the  residence  of  the  in- 
dorser is  unknown  to  the  holder,  if  due  diligence  be  used  in 
discovering  the  place  of  residence,  and  notice  is  given  as  sooa 
as  that  is  discovered,  it  is  sufficient «. 

As  the  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  pwriy  to  wnom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.  Quilihet  potest  renunciare  juri  pro 
se  introduclo.  In  some  cases  the  rule  is  dispensed  with,  as 
where  the  drawer  has  not  any  effects  in  the  hands  of  the  ac- 
ceptor; for  then  the  drawer  is  presunied  to  have  notic^e  that 
the  bill  will  not  be  paid ;  besides,  not  having  any  effects  to 
withdraw  from  the  hands  of  the  acceptor,  he  cannot  sustain 
any  injury  from  the  vvant  of  notice.  But  the  circumstance 
pf  the  indorser  having  eflbcts  in  the  hands  of  the  acceptor, 
yrill  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided 
inthe  case  of  Walwyn  v.  St.  Quiniin,  1  Bos.  and  Pul.  652. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean,  /by  whom  it  was  accepted)  in  fa- 
vour of  Thomas,  by  whom  it  was  indorsed  to  plaintiff'.  The 
bill  was  drawn  to  accommodate  Thomas,  the  indorser,  who 
had  placed  securities  on  which  he  wished  to  raise  money  in 
the  hands  of  the  acceptor,  but  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor-  'i'he  bill,  not  having  been  paid 
when  due,  was  protested ;  but  notice  of  non-payment  was 
not  ffiven  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff* having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff's 
attorney ;  afterwards  on  a  representation  being  made  to  the 

g  Bateman  t.  Joscpb,  is  East,  439* 
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plaintiff  of  the  probability  of  the  acceptor  being  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  him.  It  was 
hoiden,  that  it  was  not  necessary  to  give  the  drawer  notice  of 
the  diabonour,  the  drawer  not  having  any  effects  in  the  hands 
of  the  acceptor,  although  the  indorser  had. 

From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice  \  a  jury  may  be  directed 
to  presume  that  notice  ,was  regularly  given. 

Protest — ^In  addition  to  notice  of  dishonour,  it  is  necessaiy 
for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (56)  it 
for  non-payment ;  but  where  there  has  been  a  promise  of  pay- 
ment, after  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment  *,  notice  of 
dishonour,  or  protest  \ 

But  where  the  drawer  of  a  foreign  bill  of  exchange  at  the 
time  of  the  drawing  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured 
and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house,  held  that  this  was 
sufficient  \ 

It  appears  from  a  passage  extracted  from  the  case  of  Tas- 
sel v.  Lewis,  Lord  Raym.  743.  ante,  p.  338.  that  this  protest 
ought  to  be  made  on  the  last  day  of  grace  (57).  This  strict- 
ness, however,  is  not  observed  in  practice.  The  modern  usage 
is  for  the  notary  to  make  a  minute  on  the  bill,  consisting  of  his 
initial,  the  day,  month,  and  year,  when  payment  was  refused, 
and  charges  for  making  the  minute.  This  minute,  which  is 
called  noting,  is  unknown  in  the  law  as  distinguished  from  the 
protest.  The  notary  having  made  his  minute,  draws  up  the 
protest  at  his  leisure. 

In  BuUer's  Nisi  Prius,  p.  272.  it  is  said,  **  That  the  use  of 
noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and 
be  dated  of  the  day  the  noting  was  made." 

I'he  practice  certainly  is  as  here  stated ;  but  in  Chaters  v. 

b  Horford  ▼.  Wilson,  i   Taunton's        k  Gibbon  ▼.  Cog:g;on,  9  Camp.  N.  P.  C. 

R.19.  188. 

i   Greenway  ▼.  Hradley,  4  Camp.  SOi      1   Robins  v.  Gibson,  1  M.  &  S.  988. 


(56)  See  the  form  of  protest  used  in  England.  Chitty  on  Bills 
p.  159* 

(57)  With  regard  to  foreign  bills  of  exchange,  all  the  books 
agree  that  the  protest  must  be  made  on  the  last  day  ef  grace.  Per 
Buller,  J.  in  Leftly  v.  MilU,  4  T.  R.  174. 
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Belly  4  Esp.  N.  P.  C.  48.  a  question  was  raised^  whether  the 
protest  ought  not  to  be  drawn  on  the  day  on  which  the  bill 
18  dishonoured ;  and  it  was  contended,  that  the  mere  noting 
the  bill  on  that  day,  and  drawing  the  protest  cm  a  subsequent 
day,  was  insufficient  Lord  Kenyon  was  of  opinion  ttmt  it 
was  sufficient ;  and  a  new  trial  having  been  granted.  Lord 
EUenborough  agreed  in  opinion  with  Lord  Kenyon.  A  case 
was  then  reserved  for  the  opinion  of  the  court,  and  after  ar- 
gument, the  court,  conceiving  the  question  to  be  of  great  im- 
portance, directed  it  to  be  turned  into  a  special  verdict.  But 
the  sum  in  dispute  being  very  small,  and  the  parties  unwilling 
to  incur  the  expense  of  a  special  verdict,  the  recommendation 
of  the  court  was  not  attended  to,  and  the  case  was  not  men- 
tioned again. 

The  protest  must  be  stamped. 

The  protest  for  non-payment  on  inland  bills  of  exchange  is 
regulated  by  the  statute  9  and  10  W.  3.  c.  17. ;  for  at  c(»nmon 
law  a  protest  was  not  req|uired  on  such  bills;  and  the  power 
of  protesting  given  by  this  statute  is  attended  with  vei^  few 
advantages ;  so  that  it  is  not  very  frequently  exercised. 

Having  inserted  this  statute  before,  p.  325,  as  an  introduc- 
tion to  the  statute  3  and  4  Ann.  c.  9'  which  gives  the  protest 
for  non-acceptance  on  inland  bills  of  a  certain  description,  I 
must  refer  the  reader  to  that  part  of  the  work. 

It  remains  only  to  observe,  that  the  holder  of  a  check  is  not 
bound  to  ^ve  notice  of  its  dishonour  to  the  drawer,  for  the 

{purpose  of  chaining  the  person  from  whom  he  received  it 
t  is  sufficient,  if  he  presents  it  with  due  diligence  to  the 
bankers  on  whom  it  is  drawn,  and  gives  due  notice  of  its  dis* 
honour  to  those  only,  against  whom  he  seeks  his  remedy.— 
If  a  banker  in  London  receives  a  check,  by  the  general  post 
one  day,  and  presents  it  for  payment  tlie  next  day,  he  will  bd 
considered  as  having  used  due  diligence  '*. 


VII.  Of  the  Acts  of  the  Holder,  whereby  the 

to  the  Bill  may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorser  °. 

m  Rickford  ▼.  Ridge,  s  Cusp.  N.  P.    ii  £x-parte  Smith,  Co.  6.  L.  sth  edit. 
C.  537.  p.  166, 169.  3  Bl».  Cb,  C.  1.  8.  C. 
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So  if  the  indorsee  receive  part  paymait  from  the  acceptor^ 
and  take  from  him  a  security  for  the  remainder,  with  the  ex« 
cepticMi  of  a  nominal  sum,  the  indorser  is  discharged  (58). 

So  where  the  holder,  after  receiving  part  payment  from  the 
acceptor',  agreed  to  take  a  new  acceptance  from  him  for  the 
remainder,  payable  at  a  future  date,  and  that  in  the  mean  time 
the  holder  should  keep  the  original  bill  in  his  hands  as  a  secu-* 
rity ;  it  was  holden,  that  such  agreement  amounted  to  giving 
time  and  a  new  credit  to  the  acceptor,  and  dischaiged  the  in* 
doTser,  who  was  not  a  party  to  e^ch  agreement 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest 
for  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 
thereof  to  the  drawer,  will  not  discharge  the  drawer  '. 

The  cases  ex-parte  Smith,  and  English  v.  Darley,  seem  to 
have  proceeded  on  a  principle  of  law  resulting  from  the  re- 
lation, in  which  the  acceptor  of  a  bill  of  exchange  may  be 
considered  as  standing  with  respect  to  the  other  parties.  Al- 
though by  his  acceptance  he  only  undertakes  to  pay  the  debt 
of  another,  viz,  of  the  drawer,  yet  is  he  primarily  liable;  for 
it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in  the 
first  instance.  Under  this  view,  although  his  engagement  is 
really  only  a  collateral  engagement,  yet  he  may  be  considered 
as  the  pnncipal  debtor,  ana  the  remaining  parties  as  sureties 
only.  Now,  in  the  case  of  simple  contracts,  if  a  creditor 
give  time  to  the  principal  debtor  (59),  the  collateral  sureties 
are  discharged  both  in  law  and  equity ',  because  the  creditor 
cannot  call  on  the  other  parties  without  an  injury  to  the  per- 
son to  whom  he  has  given  time. 

f»  English  ?.  Dafrky,  s  Bof.  and  Pal.  r  Per  Chambre,  J.  3  Bos.  and  Pul. 

61.    See  the  opinion  of  £ldon,  C.J.  s66.    See  also  Rees  v.  Berriugton, 

p  Gould  T.  Robson,  8  East,  576.  8  Ves.  Jun.  540.  and  Nisbet  ▼.  Smith, 

o  8d.  Resolutipn  in  Walwyn  ▼.  St.  9  Bro.  Ch.  C.  579. 

QointiB.     1  Boa.  and  Pul.  659.  fully 

stated,  ante,  p.  344. 


(58)  Receipt  of  part  of  the  money  from  an  acceptor  will  not  dig* 
charge  the  drawer,  if  timely  notice  be  given  that  a  bill  is  not  duly- 
paid.     Bull.  N.  P.  271. 

The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  dischara^e  to  the  acceptor,  only  pro  tanto. 
Bacon  ▼•  Searles,  1  H*  Bl.  88.  Notwithstanding  the  receipt  of  part 
from  the  indorser,  the  holder  may  recover  the  whole  amount  of  the 
bill  from  the  drawer.  Johnson  v.  Kenyon,  3  Wils.  262.  Walwyn 
v»  St.  Quintin,  1  Bos.  and  Pul.  652. 

(59)  Without  any  reserve  of  the  remedy  against  the  sureties^  per 
Lord  Eldouj  Cb.  ex-parte  Gtfford,  6  Vesey,  807* 
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If  the  holder  of  a  bill  of  exchange  accepted  for  the  ac- 
commodation of  the  drawer,  takes  a  cogNovit  from  the  drawer 
for  payment  by  instalments,  he  does  not  thereby  discharge 
the  acceptor ;  whether  the  holder,  at  the  time  of  taking  the 
bill,  knew  it  was  an  accommodation  bill  or  not  •. 

The  doctrine  laid  down  in  ex-parte  Smith,  and  English  v. 
Darley,  must  be  confined  to  those  cases  in  which  the  agree- 
ment between  the  holder  and  acceptor  is  made  without  the 
consent  of  the  other  parties  to  the  bill,  for  otherwise  they 
will  not  be  discharged.  This  appears  from  the  case  of  Clark 
and  others,  executors  of  Males  v.  Devlin,  C,  B.  E.  43  Geo.  3. 
3  Bos.  and  Pul.  363.  in  which  it  was  adjudged,  that  the  drawer 
of  a  bill,  who  had  assented  to  the  holder  s  taking  a  security 
from  the  acceptor,  was,  notwithstanding  such  security,  liable 
to  an  action  at  the  suit  of  the  holder. 

The  holder  of  a  bill,  on  its  becoming  due,  allowed  the  ac-» 
ceptor  to  renew  it  without  consulting  the  indorser:  but  the 
indorser  afterwards  meeting  the  acceptor,  told  him  that  it  was 
the  best  thing  that  could  be  done ;  it  was  holden,  that  this 
was  not  a  recognition  of  the  terms  granted  by  the  holder  to 
the  acceptor,  and  that  the  indorser  was  discharged  •. 

The  holder  may  sue  a  prior  indorser",  although  he  has 
taken  in  execution  a  subsequent  indorser,  and  afterwards  let 
him  go  at  large  on  a  letter  of  licence,  M^thout  having  paid  the 
debt.  In  a  case  where  an  action  was  brought  by  several 
partners,  as  indorsees  of  a  promissory  note  against  the  de- 
fendant as  indorser,  and  it  appeared  in  evidence,  that  one  of 
the  partners  had  discharged  a  prior  indorser,  by  a  deed  of 
composition ;  it  was  holden,  that  such  deed  operated  as  a  re- 
lease to  the  defendant"  (60).    But  where  th^  indorsee  of  a 

■  Fentttm  ▼.  Pocock,  5  Taunt.  199.    t   Withall  ▼.  Maitecmftii  and   Co., 
OTerrulinif  Laxten  v.  Peat,  8  Camp.         9  Camp.  N.  P.C.  179> 
N.  P.  C.  185.    See  alto  Raggett  v.     u  Hayling  v.  Mulball,  9  Bl.  R.  1935. 
Axmorr,  4  Tauut.  730.  x  ElliBon  &  others  ▼.  Dezell,  Bristol, 

Sum.  Ass.  1811.  M.S. 


(60)  ««  If  a  bolder  enter  into  an  agreement  with  a  prior  indorser 
in  the  morning,  not  to  sue  him  for  a  certain  period  of  time,  and  then 
oblige  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the 
latter  must  immediately  resort  to  the  very  person  for  payment  to 
whom  the  holder  has  pledo^ed  his  faith  that  he  shall  not  be  sued. 
In  the  case  ex  p.  Smith,  Lord  Thurlow,  after  consulting  with  all 
the  judges,  was  of  opinion,  that  the  holder  of  a  bill  by  entering 
into  a  composition  with  the  acceptor,  discharged  the  indorser,  and 
accordingly  ordered  the  proof  against  the  estate  of  the  latter  to  b^ 
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note  made  by  the  defendant  for  the  accommodation  of  the 
payee  and  indorser  covenanted  not  to  sue  the  payee  ^d  in- 
dorser,  it  was  holden,  that  the  defendant  could  not  avail  him* 
I  self  of  this  covenant,  in  an  action  brought  against  him  by  the 

indorsee,  although  the  defendant,  by  the  verdict  against  him 
in  this  action,  would  have  a  right  to  recover  over  against  the 
payee  and  indorser  y. 

The  holder  sued  the  acceptor,  and  charged  him  in  execu- 
I  tion* ;  the  latter  obtained  his  discharge  under  the  Lords*  Act; 

the  holder  then 'sued  the  drawer,  and  recovered  the  amount 
of  the  bill ;  whereupon  the  drawer  sued  the  acceptor,  and 
charged  him  in  execution ;  this  was  holden,  regular,  for  al* 
though  the  discharge  of  the  acceptor,  under  the  Lord's  Act, 
was  a  satisfaction  of  the  debt  as  to  the  liolder^  yet  it  would 
not  operate  as  such  between  the  drawer  and  acceptor. 


VIII.  Of  the  Action  on  a  Bill  of  Exchange — Evidence 

— Recovery  of  Interest. 

A  BILL  of  exchange  being  a  simple  contract,  the  form  of 
action^  which  is  adopted  for  the  recovery  of  the  sum  of  money 
mentioned  in  the  bill  in  case  of  non-acceptance  or  non-pay- 
ment, is  a  special  assumpsit ;  and,  consequently,  the  rule  laid 
down  in  the  third  section  of  the  chapter  on  assumpsit,  ante 
p.  100,  applies  here,  viz.  that  the  declaration  must  state  the 
contract,  (which  in  this  case  is  the  bill,)  truly  and  correctly, 
that  is,  either  in  the  terms  in  which  it  was  made,  or  according 

y  Mallet  t.  ThompBon,  s  Eip.  N.  P.        895.  cited  ia  English  y.  Darley,  s 

C.  178.  Bot.  and  Pul.  6l. 

z  Macdonald  ▼.  Bovington,  4  T.  R. 


expunged,  proceeding  on  the  ground  of  the  acceptor's  liability  being 
varied  by  the  act  of  the  holder.  We  all  remember  the  case  where 
Mr.  Richard  Burke  being  surety  for  an  annuity,  the  gratitee  gave 
time  to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not  re* 
lieved  thereby,  though  the  principal  was;  but  it  was  answered  that 
the  grantee  could  make  no  demand  upon  the  surety,  because  he 
must,  by  so  doings  enforce  a  payment  from  the  principal,  contrary 
to  the  agreement."  Per  Lord  Eldon,  C.  J.  in  English  v.  Darley, 
2  Bos.  &  Put.  63. 
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to  the  legal  effect  and  operation  of  those  terms ;  for  a  va- 
riance in  any  material  point  between  the  contract  allied,  and 
the  contract  proved,  will  be  fatal.  As  where  the  declaration 
stated  the  bill  to  l^  drawn  by  John  Crouch  *,  and  upon  the 

Sroduction  of  the  bill  in  evidence,  it  appeared  to  have  been 
rawn  by  John  Couch,  it  was  holden,  that  the  variance  was 
fatal. 

It  will  be  sufficient,  however,  to  state  the  instrument  ac« 
cording  to  its  legal  effect  and  operation. 

As  where  a  bill  of  exchange  was  payable  to  a  fictitious 
payee  or  order,  and  indorsed  in  the  name  of  such  fictitious 

Eayee  by  agreement  between  the  drawer  and  acceptor,  it  was 
olden  that  an  innocent  indorsee,  for  a  valuable  consideration, 
might  declare  on  such  bill  as  payable  to  bearer,  either  against 
the  drawer^,  or  against  the  acceptor  «  of  the  bill  (61). 

If  it  is  alleged  in  the  declaration,  that  the  defendant  on 
such  a  day  drew  a  bill  of  exchange,  a  variance  between  the 
day  laid  in  the  declaration,  (although  not  under  a  viz.)  and  the 
date  of  the  bill  will  be  inunaterial ' ;  but  if  it  be  alleged  that 
defendant,  on  such  a  day,  made  his  bill  of  exchange,  bearing 
date  the  spme,  day  and  year  aforesaid,  then  a  variance  between 
the  daW  will  b^  fatal  *. 

In  m.  action  upon  a  bill  of  exchange  ^  it  is  not  necessary  to 
set  f6rth  the  custom ;  for  lex  mercatoria  est  lex  terra,  ana  al- 
though plaiflfiff  sets  it  forth,  and  does  not  bring  his  case 

a  Whitwell  v.  Bennett,   3  Bos.  and  d  CoxonT.  Lyon,  York  Lent  Ass.! 8 10. 

Pal.  559.  Th«iiiBon,B.9  Camp.  N . P.  C.  307.  n. 

b  Collit  V.  Emett,  1  H.  81.  313.  t  Anon,   per  Elleuborougb,   C.  J.  9 

c  Gibson  ?.  Minet,  1  H.  Bl.  S69.  D.  P.  Camp.  N.  P.  C.  308. 

3  Feb.    1791.  diss.   Tburlow,  Ch.  f  Mogadara  ▼.  Holt,  1  Sbow.  31?. 

Eyre,  C.  J.  and  Heath,  J. 


(61)  Where  the  indorsement  by  the  payee  is  in  blank,  and  there 
is  a  mesne  indorsement  between  that  indorsement  and  the  indorse^ 
ment  to  the  holder,  the  holder  may  strike  out  the  mesne  indorse- 
ment, and  the  indorsement  to  himself,  and  state  himself  in  the  de« 
claration  as  indorsee  of  the  payee,  and  this  rule  holds  although  the 
mesne  indorsement  be  a  special  indorsement.  Smith  v.  Clarke, 
Peake*s  N.  P.  C.  225.  and  1  Esp.  N.  P.  C.  180.  So  if  a  bill  be 
drawn  payable  to  A.  who  indorses  it  to  B.,  by  whom  it  is  indorsed 
to  C,  who  afterwards  indorses  it  to  the  holder ;  the  holder  may 
state  in  his  declaration  that  the  bill  was  indorsed  by  A,  to  C.f 
who  indorsed  it  to  the  holder,  leaving  out  the  intermediate  in* 
dorsement,  to  B.     Chaters  v.  Bell,  4  Esp*  N.  P.  €•  210* 
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« 

within  it,  vet  if  by  the  law  of  merchants  he  has  right,  the 
setting  forth  the  custom  shall  be  rejected  as  surplusage. 

A  bill  of  exchange  "  payabfe  to  A.  or  order,  value  received^* 
may  be  alleged  to  be  a  bill  for  value  received  by  the  drawer.  K 

In  an  action  by  the  payee  of  a  bill  of  exchange  against 
the  acceptor,  on  a  bill  payable  to  the  plaintiff  or  order,  the 
declaration  omitted  to  allege  a  delivery  to  the  payee;  it 
was  holden  on  special  demurrer,  that  the  omission  was  im- 
material, and  that  the  allegation  that  the  drawer  made  th6 
bill  was  suiBcient^,  for  that  included  the  deliveiy  of  the  bill  to 
the  payee. 

In  a  late  case^  where  an  action  was  brought  against  the 
acceptor  of  a  bill  payable  to  the  plaintiff's  own  order,  and 
the  declaration  alleged  a  delivery  of  the  bill  to  the  defen- 
dant, which  he  afterwards  accepted.  On  special  demurrer, 
because  it  was  not  alleged  that  the  defendant  ever  re-de- 
livered the  bill  to  the  plaintiff,  the  court  were  of  opinion 
that  there  was  not  any  ground  for  the  objection;  for  the  ac- 
ceptance of  the  bill  vested  a  right  in  the  drawer  to  sue  upon 
it;  and  if,  after  acceptance,  the  acceptor  improperly  de- 
tained the  bill  in  his  hands,  the  drawer  might  nevertheless 
sue  him  on  it,  and  give  him  notice  to  produce  the  bill,  or 
on  his  de&ult  give  parol  evidence  of  it. 

In  an  action  brought  on  a  bill  payable  to  the  plaintiff's 
own  order,  it  is  not  necessary  for  the  plaintiff  to  allege  in 
the  declaration,  that  he  has  not  made  any  order  for  the 
payment  of  the  bill,  nor  that  he  has  made  any  order  for  the 
payment  of  it  to  himself;  for  a  bill  payable  to  a  person's 
own  order  is  payable  to  himself,  if  he  does  not  order  it  to 
be  paid  to  any  other;  and  such  order  not  appearing,  it  will  be 
presumed  that  none  was  made. 

In  an  action  by  the  indorsee  against  the  drawer  for  non- 
payment of  a  bill,  it  is  not  necessary  to  state  in  the  decla- 
ration, that  the  bill  was  accepted;  if  stated,  however,  it 
must  be  proved,  but  such  prooi  will  be  supplied  by  evidence 
of  a  promise  to  pay  the  plaintiff  after  the  bill  became  due; 
because  such  promise  is  an  admission  of  the  acceptance*^. 

If  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place^  in  an  action  against  the  acceptor,  this  addition  to  the 
acceptance  does  not  require  to  be  noticed  in  the  declaration, 
in  B.  R'.,  being  no  part  of  the  contract,  but  merely  a  memo- 

f  Graut  T.  Ba  Coats,  3  Af .  &  S.  35] .  1  The  Court  of  C.  B.  have,  boweirer, 

B  ChurcbUl  t.  GardDcr,  7  T.  R.  596.  decided  it  to  be  neceaaary.  Gammon 

i    Smith  T.  M'Clure,  5  Eafit'a  R.  476.  t.  Schmoll,  H.  54  Geo.  3.  5  Tavnt. 

k  Jonea  v.  MorgaB,  9  Camp.  N.  P.O.  944. 
474. 
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randum,  where  pa3rinent  may  be  demanded  "*;  neither  is  it  any 
ground  of  demurrer  if  it  be  not  alleged,  that  the  bill  was  pre- 
sented for  payment  at  such  place".  Proof  of  presentment  for 
payment  at  the  place  mentioned  is  not  necessary^  But  in 
Thatcher  v.  Still,  Wiltshire  Spring  Ass.  1813.  Wood,  Baron, 
nonsuited  the  plaintiff  for  want  of  such  proof.  The  court  of 
B.  R.  afterwards  set  aside  the  nonsuit. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab-« 
solute  acceptance,  after  condition  performed''. 

The  form  of  a  declaration  on  a  bill  of  exchange  varied 
according  to  the  parties  against  whom  the  action  is  brought 

As  the  contract  of  the  indorser  to  pay  the  bill  is  not 
absolute'',  but  conditional,  that  is,  in  the  event  of  a  demand  ' 
made  on  the  acceptor  at  the  time  of  payment  and  his  rejusul^ 
it  is  incumbent  on  the  holder  to  state  in  his  declaration 
against  the  indorser,  and  to  prove  at  the  trial  such  demand 
and  refusal,  and  that  the  indorser  has  had  due  notice 
thereof. 

An  action  was  brought  by  the  payee  against  the  drawer 
of  an  inland  bill  of  exchange',  drawn  in  Jamaica  at  a  time 
when  days  of  grace  were  not  allowed  in  that  island;  and 
the  declaration  stated,  that  the  bill  was  drawn  on  the  16th 
of  December,  1800,  payable  four  months  after  date,  and 
that,  after  it  had  been  accepted  by  the  drawee,  the  time 
limited  for  the  payment  of  the  bill  being  expired,  to  wit,  on 
the  20th  day  of  April,  1801,  at,  &c.  it  was  shewn  to  the  ac- 
ceptor for  payment,  who  then  and  there  refused  to  pay 
the  same,  of  which  default  the  defendant  (the  drawer) 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid ^ 
to  wit,  at,  &c.  had  notice;  on  demurrer,  the  declaration 
was  holden  bad.  In  the  preceding  case  it  must  be  observed, 
that  the  payment  was  demanded,  or  at  least  stated  in  the 
declaration  to  have  been  demanded,  after  the  proper  time. 
In  Rushton  v.  Aspinall,  Doug.  ()79.  on  a  bill  payable  three 

ID  Lyon  ¥.  SuDilius,  i  Camp.  N.  P.  C.  Trin.  T.  53  G.  3. 3  Camp.  317.  where 

423.  the  note  produced  in  evideiiee  eon- 

n  Feoton  t.   Goandry,   6.  R.  E.  T.  tained  a  promiae  to  pay  at  a  parties 

18]  ].  2  Caiop.  N.  P.  C  ()56.  aud  ]  3  lor  place  (in  the  body  of  the  uole) 

East,  459 }    but  in    Sanderson    ▼.  but    the  declaration    omitted   the 

Bowes,     14  East,  500.  it  was  ad-  words  scored   under,  Ld.  EUenbo* 

judgetl  on  demurrer,  that  in  an  act  ion  ro^igh,  C.  J.  held  the  variance  t<r 

Oil  a  promissoiy  note,  whereby  the  be  fatal, 

defendant  promised  to  pay  a  sum  of  o  9  Camp.  N.  P.  C.  657. 

money  on  demand  at  a  particular  p  Lanipston  ▼.  Corney,4  Camp.  176. 

place,  it  ought  to  be  averred,  that  q  Rnahton  v.  AMpinall,  DQug,  679. 

the  note  was  presented  for  payment  r   Lindo  v.  Burgos,  Privy  Council,  2§ 

mt  tiiat  place.     And  in  Roche  v.  June,  1 805,  per  Grant,  Master  oft  h« 

Campbell,    London  Sittings    after  Rolls,  MSS. 
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months  after  date,  the  payment  was  stated  in  the  decla* 
ration  to  have  been  demanded  before  the  proper  time,  viz.  on 
the  day  when  the  bill  was  drawn,  and  it  was  considered  as 
a  nullity. 

If  the  bill  be  indorsed  by  procuration  from  the  payee, 
care  should  be  taken  how  such  indorsement  is  stated  in  the 
declaration*;  for  in  a  case  where  it  was  stated  in  the  decla- 
ration, that  A.  drew  a  bill  payable  to  B.,  and  that  B.  indorsed 
it,  his  own  hand-writing  being  thereunto  subscribed;  but, 
when  the  bill  was  produced,  it  appeared  to  have  been  inr 
dorsed  by  L  S.,  by  procuration  from  iJ.;  the  variance  was 
holden  to  be  fatal.  But  where  the  declaration  stated^  that 
the  payee  indorsed  the  bill  '*  his  own  proper  hand-writing, 
being  thereunto  subscribed,*  and  it  appeared  that  the  indorse- 
ment was  in  the  hand-writing  of  the  payee's  wife,  but  that 
the  defendant,  when  acquainted  with  this  circumstance, 
promised  to  pay  the  bill;  Lord  EUenborough  said,  he 
thought  it  would  be  too  narrow  a  construction  of  the  words.. 
own  hand,  to  require  that  the  name  should  be  written  by 
the  party  himself,  and  ha  was  inclined  to  think,  it  would  be 
enough  to  shew  the  name  written  by  an  authorized  agent; 
but  that,  at  any  rate,  the  defendant  coutd  not  be  allowed  to 
take  the  objection,  after  a  promise  to  pay,  made  with  a 
knowledge  of  all  the  facts.— In  Heys  v.  Heseltine  and  ano- 
ther", wnere  it  was  averred  that  the.  defendants  accepted  the 
bill,  and  the  acceptance  was  by  an  agent  thus,  "  for  Hesel- 
tine and  Co.  John  Wilson:"  Lord  EUenborough  was  of 
opinion,  that  the  evidence  supported  the  declaration;  ob- 
serving, that  if  the  defendants  accepted  the  bill  by  an  agent, 
in  contemplation  of  law,  they  accepted  it  themselves:  and 
it  was  a  general  rule  in  pleading,  that  facts  might  be  stated  ac- 
cording to  their  legal  elFect. 

In  a  case  where  the  indorser's  name  had  been  put  on  the 
paper  before  the  bill  was  drawn,  and  it  was  stated  in  the 
declaration  that  the  indorsement  was  made  after  the  draw- 
ing the  bill,  the  variance  was  holden  tp  be  immaterial".  So 
where  the  indorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have  been 
made  after  the  bill  became  due,  this  was  holden  not  to  be  a 
material  variance  J^. 

When  the  action  is  brought  between  the  immediate  par- 

8  Levy  T.  Wilson,  5  Esp.  N.  P.  C.  180.  n  2  Camp.  N.  P.  C  604. 

Ellvitborough,  C.  J.  x  Ru8b«1I  ▼.  Langstatt',  Doug.  514. 

t  Helnialey  v.  lloader,  2  Camp.  N.  P.  y  Young  t.  Wrigtitj  1  Camp.  I*«i.  P.  C^ 

C,  450,  139. 
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ties  to  the  bill,  it  is  usaal  to  subjoin  such  counts  as  will  em« 
brace  the  consideration  for  which  the  bill  has  been  given;  for 
as  the  bill  does  not  merge  the  original  demand,  if  the  plaintiff 
fail  in  substantiating  in  evidence  the  special  count,  he  may  re- 
sort to  evidence  on  the  conmion  counts  (62). 

Proceedings  subsequent  to  the  Declaration.^^The  plain-^ 
tiff  having  declared,  the  defendant,  if  he  has  not  any  de- 
fence, either  compromises  the  action  by  paying  or  giving 
security  for  the  debt  and  costs ;  or  he  lets  judgment  go  by  de- 
fault. 

If  the  holder  commences  one  action  against  the  drawer*, 

9  Smith  T.  Woodcock,  4  T.  R.  G91.   S.  P.  on   a  f^romissory  note,  Wind- 
bam  ▼.  Wittier,  aud  WiMlbain ▼.  Trari,  Str.  5 IS. 


(62)  In  Alves  v.  Hodgson,  7  T.  R.  241.  where  the  plaintiff  had 
declared  specially  on  a  written  contract  made  in  Jamaica,  and  on 
a  quantum  meruit,  and  was  prevented  from  establishing  the  specia? 
count,  because  the  contract^  by  the  laws  of  the  island  of  Jamaica^ 
was  void  for  the  want  of  a  stamp;  it  was  holden,  that  he  might  re- 
cover on  the  quantum  mefuit.  So  where  a  promissory  note  had 
been  g^ven  for  money  lent,  which  when  produced  in  court  was  un-> 
stamped.  L<Hxi  Kenyon,  C.  J.  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money, 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt.  Tyte  v.  Jones,  M idd.  Sittings,  178^* 
1  East's  R.  58  N.  (a.)  Wilson  v.  Kennedy,  1  Esp.  N.  P.  C.  245^ 
S.  P.  In  cases  of  this  kind,  if  the  defendant  call  for  a  particular  of 
the  plaintiff's  demand,  the  canses  of  action  in  the  generd  counts 
ought  to  be  stated  in  the  particular,  otherwise  the  plaintiff  will  not 
be  permitted  to  go  into  evidence  on  them.  Wade  t«  Beasley,  4 
Esp.  N.  P.  C.  7.  Kenyon,  C.  J'.  If  the  plaintiff^s  particular  con- 
yeys  the  requisite  information  to  the  defendant,  however  inaccu- 
rately it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant 
will  undertake  to  swear  that  he  has  been  misled  by  the  inaccurac)-. 
Day  V.  Bower,  Sittings  after  H.  T.  I8O6.  Elleuborough,  C.J. 
1  Cam  ph.  N.  P.  C.  69  n.  And  although  the  general  rule  is,  that 
the  plaintiff,  who  has  delivered  an  imperfect  particular,  shall  be  re* 
atricted  in  his  evidence,  and  not  permitted  to  recover  any  thing 
ultra  the  contents  of  such  particular,  yet  if  the  defendant,  in  at* 
tempting  to  defeat  the  restricted  claim  of  the  plainti^  gives  him 
a  better  case  than  he  was  at  liberty  to  make  for  himself,  he  will  be 
entitled  to  a  verdict  for  all  that  is  proved  due  to  him :  what  he 
could  not  have  insisted  on  as  a  right  he  may  receive  as  a  boon.  Hurst 
T.  Watkis,  M.  T.  48  G.  3.  B.  R.  Ellenborough,  C.  J.  1  Camp. 
N.  P.  C.  68.  **  Bills  of  particulars  are  not  to  be  construed  with 
all  the  strictness  of  declarations."  Per  Mansfield,  C.  J.  in  Brown 
T.  Hodgson,  4  Taunt.  190. 
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and  another  against  the  indorser,  the  court  will  stay  all  (he 
,  proceedings  udqu  payment  of  the  amount  of  the  bill  and 
the  costs  of  toe  two  actions,  without  regarding  the  costs 
which  may  hare  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill.  But  when  the 
applicati(»i  for  staying  proceedings  comes  from  the  accep* 
tor,  who  is  the  original  defaulter,  the  court  will  not  regard 
it,  except  upon  payment  of  the  amount  of  the  bill  and  costs, 
in  all  the  actions*. 

When  the  defendant  suffers  judgment  to  go  by  default, 
the  plaintiff  must,  before  be  is  entitled  to  final  judgment 
and  execution,  ascertain  the  amount  of  the  debt  For- 
merly this  was  done  by  executing  a  writ  of  inquiiy  of 
damages;  but  of  late  years,  in  the  courts  of  King's  Bench ^ 
and  Common  Pleas^,  in  actions  upon  promissory  notes  and 
bills  of  exchange,  where  it  appears  on  the  face  of  the  de- 
claration, that  uie  actions  are  brought  on  the  notes  or  bills  "^^ 
and  the  money  mentioned  therein  is  not  foreign  money,  it  is 
usual  to  apply  to  the  court  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  to  the  master  in  B.  R.  and  protho- 
notary  in  C.  B.,  to  see  what  is  due  for  principal  and  interestj^ 
and  why  final  judgment  should  not  be  signea  thereon,  with- 
out executing  a  writ  of  inquiry,  which  rule  is  made  abso- 
lute on  an  affidavit  of  service,  unless  good  cause  be  shewn 
to  the  contrary.  In  vacation  time,  application  may  be  made 
to  one  of  the  judges  of  B.  R.  or  C.  B.  at  chambers.  N.  The 
rule  ought  not  to  be  applied  fpr  on  the  day  of  signing  inters 
locutory  judgment,  but  some  day  after*. 

It  is  worthy  of  remark,  that  the  Court  of  Exchequer  still 
adheres  to  the  ancient  practice  of  executing  a  writ  of  inquiiy 
of  damages  upon  a  judgment  by  default,  in  actioiu  on  bius  of 
exchange  and  promissory  notes. 

Where  the  bill  of  exchange  is  for  foreign  money  ^  e.  g. 
for  Irish  money,  the  court  will  not  permit  the  master  to 
ascertain  the  value.  In  this  case,  therefore,  the  plaintift^ 
must  have  recourse  to  a  writ  of  inquiry;  upon  the  exe- 
cution of  which  it  is  now  holden',   notwithstanding  fonner 


«  Admitted  per  CariMD,  io  Smith  t.  ease  on  a  bill  of  exdiuHKe,  C.  B. 

Woodcock,  4  T.  K-  691.  Nor.  9^,  1790. 1  H.  Bl.  599. 

b  Shepherd  t.  Charter,  case  on  a  biU  d  Gisborui  t.  Nood,  8  T.  R.  643. 

of  exchange,  B.  R.  June  4th,  1791.  e  Gordon  ▼.  Corbett,  B.  R.  H.  46  G.  3. 

4  T.  R.  97s.  SmitVsR.  179. 

€  Raahlei^  r.  Salmon,  cam  en  a  pro-  f  MaonaeU  t.  Lord  Massarecne,  6  T. 

miaaory note, C.  B.  Jane  I5tli,  1789.  R.  87. 

1  H.  fi).  059.    Andrews  t.  Blake,  g  Green  t.  Henri^e,  3  T.R,  sol. 
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decisions  to  the  contrary^,  that  it  is  not  in  any  case  neces^ 
sary  to  prove  the  bill  of  exchange,  the  bare  production  of  it 
being  suflScient;  for  by  suffering  judgment  to  go  by  default, 
the  defendant  admits  the  cause  of  action  to  the  amount  of  the 
bill.  The  bill,  however,  must  be  produced  to  the  jury,  in 
order  that  they  may  see  whether  or  not  any  part  of  it  has  been 
paid 

Evidence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor*, 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-writing 
of  the  drawer,  for  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  hand-writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery 
of  such  hand-writing  (63).  But  the  hand-writing  of  the 
first  indorser  must  be  proved,  because  the  acceptor  is  not 
supposed  to  look  any  farther  than  the  hand-writmg  of  the 
drawer  ^ 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of 
exchange*.  The  declaration  stated  several  indorsements 
prior  to  that  of  the  defendant,  which  was  immediately  to 

h  Snowdon  v.  Thomas,  3  Wib.  1S5.  k  Smith  v.  Chester,  i  T.  R.  654.  Coo- 

9  Bt.  R.  74S.  S.  C.  per  ▼.  Liodo,  B.  R.  London  Sittings 

i  Jeny*8  r.  Fawler,   Str.  946.  coram  after  M.  T.  54  G.  3.  S.  Pa«  to  hand- 
Raymond,  C.J.    London  Sittiiigrs.  vri ling of^nd indorser, being alleg^ 
Per  Bnller,  J .  1  T.  R .  6S5 •  S.  P.   Per  in  declaration. 
Dampier,  J.  in  Bass  ▼.  Clivc,  4  M.  I   Critchlow  ▼.  Parry,  B.  R.  9  Camp. 
audS.  13.  S.  P.  N.  P.  C.  1S9. 

(63)  A  bill  cf  exchange  was  shewn  to  the  defendant,  whose 
name  appeared  on  the' bill  as  acceptor,  and  he  was  asked  whether 
it  was  his  hand-writing,  he  said  it  was,  and  that  the  bill  would  be 
duly  paid:  Lord  Ellenborough,  C.  J.  held  that  this  accredited  the 
bill,  and  the  plaintiff  haying  been  thereby  induced  to  take  it,  the 
defendant  could  npt  set  up  as  a  defence  that  his  name,  as  written 
on  the  bill,  was  a  forgery.  Leach  v.  Buchanan,  4  £sp.  N.  P.  C. 
S26.  A  forged  bill  was  drawn  upon  the  plaintiff,  which  he  ac- 
cepted and  paid  to  an  *innncent  indorsee,  who  had  given  a  valu- 
able  consideration  for  the  bill;  on  discovering  the  forgery,  the 
plaintiff  brought  an  action  for  money  had  and  received,  to  recover 
back  the  money;  it  wad  holdeo,  that  the  action  would  not  lie; 
Lord  Manslield,  C.  J.  observing,  that  it  was  incumbent  on  the 
plaintiff  to  have  been  satisfied  as  to  the  drawer*s  hand-writing  be« 
fore  he  accepted  the  bill.  Price  v.  Neal,  3  Burr.  1354.  1  Bl.  R. 
390.  S.  C.  cited  1  Marsh.  R.  453.  Where  a  bill  of  exchange  pur- 
ports to  be  drawn  by  a  plurality  of  persons,  and  is  so  declared  on,  the 
acceptor  of  such  bill  will  not  be  permitted  to  prove  that  the  sup- 
posed firm  consisted  of  one  person  only.  Bass  v.  Clive^  4  M%ule 
&  Seiwyn,  13. 
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the  plaintiff.  A  question  arose,  whether  upon  proof  of  the 
defendant's  hand-writing,  it  was  necessary  to  prove  the 
hand-writing  of  any  of  the  prior  indorsers,  and  particularly 
that  of  the  original  payee.  The  plaintifTs  counsel  con- 
tended, that  the  defendant's  indorsement  admitted  all  ante^ 
cedent  indorsements;  that  even  if  they  were  forged  he 
would  be  liable;  that  he  was  to  be  considered  as  the  drawer 
of  a  new  bill  of  exchange,  artd  that  his  contract  was  very 
different  from  that  of  the  acceptor,  who  only  undertook  to 
pay  to  the  payee  or  his  order,  and  against  whom,  there* 
fore,  a  title  through  the  payee  must  l^  established.  Lord 
EUenborough  was  of  this  opinion,  and  the  plaintiff  bad  a  ver« 
diet. 

Action  for  money*  paid  by  plaintiffs,  Messrs.  Forsters, 
Lubbock,  and  Co.  bankers  for  defendant  A  bill  of  ex- 
change was  drawn  on  defendant,  by  one  Hanley,  payable  to 
his  own  order,  which  defendant  accepted,  "  payable  at  Fbrs* 
ters,  Lubbock,  and  Co.  London,"  the  plaintiffs;  when  this 
bill  was  presented  at  the  plaintiffs'  house,  it  w^s  paid  by 
them,  and  the  action  was  brought  to  recover  the  sum  so 
paid.  Plaintiffs  proved  the  acceptance,  and  the  fact  of  pay- 
ment, and  contended  they  were  intitled  to  recover  without 
f^roving  the  indorsement  of  the  drawer,  which  was  upon 
he  bill  at  the  time  it  was  paid  by  them,  alleging  that  the 
bill,  when  presented,  being  primi  facie  in  a  negotiable 
state,  they  were  authorized  to  pay  it,  and  were  not  bound 
to  inquire  into  the  title  of  the  holder;  but  Lord  EUenbo- 
rough ruled  that  it  was  necessary  to  prove  the  first  indorse- 
ment 

In  an  action  against  the  drawer  of  a  bill",  it  was  holden» 
that  payment  of  money  into  court,  upon  the  whole  declara- 
tion, was  such  an  admission  of  the  cause  of  action  as  super- 
seded the  necessity  of  proving  the  hand-writing  of  the 
drawer. 

Where  notice  of  the  dishonour  of  a  bill  has  been  given  by 
tetter**,  a  copy  of  the  letter  cannot  be  given  in  evidence  to 
prove  such  notice^  unless  there  has  been  notice  given  to  pro- 
duce the  original. 

In  an  action  against  the  drawer  of  a  foreign  bill**,  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 

m  Fonter  ▼.  Clements,  B.  R.  L«>udon  o  Langdon  .▼.  Hulls,  5  £sp.  N.  P.  C. 

Sittings  after  H.  T.  I809.     3  Camp.         156. 

N.  P.  C.  17.  p  Gale  ▼.  Wabh,  5  T.  B.  ^39. 
lA  Gutteridge  ▼.  Smith,  2  H.  Bl.  374. 
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foreign  bills,  must  be  proved  (64),  if  the  bill  has  beeh  drawn 
for  actual  value  in  the  hands  of  the  drawee;  but  not  other- 
wise •».  A  promise  by  the  drawer',  after  the  bill  is  due,  that 
be  will  pay  it,  supersedes  the  necessity  of  producing  the 
protest ;  for  in  such  case  it  will  be  presumed  from  the  party'* 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he 
made  the  promise,  that  he  has  received  due  notice  of  dis- 
honour by  a  protest  regularly  drawn  up  by  a  notary.  The 
presentment  of  a  foreign  bill  in  England  must  be  proved  in 
the  same  manner  as  if  it  were  an  inlandhbilL  A  notarial  pro- 
test under  seal  is  not  evidence  of  such  presentment*. 

In  an  action  by  the  holder  against  the  drawer*,  the  ac- 
ceptor is  a  competent  witness  to  prove  that  the  drawer  had 
not  any  effects  in  his  hands,  and  thereby  to  relieve  the  holder 
from  the  necessity  of  proving  notice  o£  dishonour :  for  though 
by  supporting  the  action  against  the  drawer,  he  relieves  him<^ 
self  from  an  action  at  the  suit  of  the  holder,  he  at  the  same 
time  gives  an  action  against  himself  at  the  suit  of  the  drawer, 
in  which  the  evidence  he  has  given  of  the  want  of  consi- 
deration will  not  avail  him,  for  that  fact  must  be  proved  by 
anotlier  witness. 

In  an  action  by  the  indorsee  against  the  acceptor,  the  de- 
fendant may  call  the  payee  and  indorser  to  prove  that  the  bill 
was  void  in  its  creation,  as  being  drawn  in  London  without  a 
stamp,  though  dated  abroad  \ 

So  in  an  action  by  an  indorsee  of  an  accommodation  bill, 
payable  to  the  drawer's  own  order,  against  the  acceptor,  it 
w^as  holden,  that  the  drawer  who  had  indorsed  the  bill  to  the 
plaintiff  might  be  a  witness  to  prove  that  the  bill  was  given  by 
nim  to  the  plaintiff  on  an  usurious  consideration,  the  witness 
having  been  /released  by  the  acceptor  ",  or,  without  a  release, 

4|  Lcgg^e  T.  Tborpe,  13  EaHt,  17 1.  3  t   Staples  ▼.  Okines^  1  Esp.  N.  P.  C. 

Camp.  N.  P.  C.  310.  S.  C.  333.  Peake's  Erid.  IS4,  5.  Per  Ken- 

r  Gibboav.  OoggoDySCamp.N.P.C.  yon,  C.J.    See  also  Waiwynv.St. 

188.  Quintio,  2  Esp.  N.  P.  C.  515. 

a  ChesmerT.  Noyes,  4  Camp.  139.  per  a  Jordaine  v.  Lashbrook,  7  T.  R.  60 J. 

Lord  Ellenborougb,  C.  J.  x  Rich  ▼.  Topping,  Ptakc's  N.  P.  C. 

934. 1  Esp.  N.  P.  C.  177<S-C 


{64)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest 
and  notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  in- 
iismuch  as  protests  on  inland  bills  of  exchange  are  material,  en- 
titling the  holder  to  costs  under  stat.  9  &  10  W.d.  c.  J  7*  and  3 
&  4  Ann.  c.  9.  per  Lord  Kenyon,  C.  J«  in  Boulager  v«  Talleyrand^ 
2  Esp.  N.  P.  C.  650. 
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to  proye  that  there  was  usury  in  the  discount  of  the  bill  by 
the  witness  J'. 

In  an  action  by  indorsee  against  drawer,  the  payee  and  in- 
dorser  was  holden  ■  to  be  a  competent  witness  to  prove  that 
the  defendant  had  acknowledged  his  liability,  and  promised 
to  pay  the  biiL 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  drawn  without  consideration,  the  payee  who  in- 
dorsed it  to  the  plaintiff,  in  payment  of  goods,  is  a  competent 
witness  to  prove  the  consideration  for  the  indorsement  \  But 
in  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  without  original  consideration,  if  the  payee  has  become 
bankrupt,  and  obtained  his  certificate  subsequently  to  the  date 
of  the  note,  he  is  not  a  competent  witness  for  the  defendant  **• 

A  bill  of  exchange  payable  to  the  order  of  the  draw^er,  may 
be  given  in  evidence  uoaer  the  count  for  money  had  and  re<- 
ceived,  in  an  action  brought  by  the  drawer  and  payee  against 
the  acceptor*. 

Recovery  of  Interest, — On  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  face  of  them,  in- 
terest is  recoverable  fmm  the  day  on  which  the  bills  become 
due  (65), 

7  Brard  v.  Ackctinan,  5  Eiip.  N.  P.  C.  b  Maundrell  y.  Kennett,   Lond.  sit- 

119-  tingR  ill  H.  T.  18O9.  Cor.  Bayley,  J. 

z  Steyens  ▼.  Lyncb,  t  Camp.  N.  P.  C.  ib.  n. 

33S.  c  Tboia|l8on  t.  Morgan,  a  Camp.  N. 

B  Shuttlewortb  t.  Stepbens,  1  Camp.  P.  C.  101. 
N.  P.  C.  Ai/f. 


[65)  The  general  rule  at  the  present  day,  with  respect  to  the  aU 
lowance  of  interest,  is  much  narrower  than  it  was  formerly.  The 
modem  doctrine  is,  that  interest  ought  to  be  allowed  in  those  caste 
only,  where  there  is  a  contract  for  payment  of  money  on  a  certain 
day,  as  on  bills  of  exchange  and  promissory  notes  ;  or  where  ther« 
has  been  an  express  promise  to  pay  interest ;  or  where,  from  the 
i^ourse  of  dealing  between  the  parties,  it  may  be  i-nferred,  tlmt  this 
was  thdr  intentioii ;  or  where  it  can  be  proved,  that  interest  has 
been  actually  made  of  the  money  \  Hence  upon  a  mere  simple 
contract  of  money  lent  without  an  agreeBEieat  for  payment  of  the 
principal  at  a  certain  time,  or  for  interest  to  run  immediately,  or 
Under  special  circumstances,  whence  a  controct  for  interest  may  be 
inferred,  interest  is  not  allowable f*     lu  a  contract  for  tlie  sale  of 

«  Per  Ld.  £llpnborougb,C.  J.  in  DeHavilhind  v.  Bowerbaitk,  1  Camp.  N.  P.C.  5K 
t  CaUon  T.  Bragg,  13  East,  903. 
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Bill  was  drawn  at  Barbadoes  on  the  8th  February,  1809* 
on  a  house  in  London,  payable  to  the  plaintiff  at  sixty  days 
sight ;  the  bill  was  refused  acceptance  on  the  17th  April,  1809, 
and  was  afterwards  presented  for  payment  on  the  19th  June 
following.  Lord  Ellenborough  left  the  question,  from  what 
period  the  interest  was  to  be  calculated,  to  the  special  jury, 
who  said  that  the  holder  of  .the  bill  was  entitled  to  XIO  per 
cent,  on  the  principal,  as  damages,  and  that  interest  was  to  be 
allowed  only  from  the  time  when  the  bill  was  presented  for 
payment  ^ :  but  in  a  silbsequent  case*,  when  the  holder  did  not 
claim  any  per  centage  upon  the  principal  as  damages,  he 
was  allowed  interest  from  the  time  the  biirwas  dishonoured 
for  non-acceptance. 

The  drawer  of  a  bill  which  is  dishonoured  by  the  acceptor, 
is  not  liable  to  pay  interest  for  the  time  which  elapses  be- 
tween the  day  whereon  the  bill  becomes  due,  and  the  day  when 
the  drawer  receives  notice  of  the  dishonour  ^ 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  the  time  of  commencing  the 
action;  but,  according  to  Robinson  v.  Bland,  2  Burr.  1085, 
interest  ought  to  be  carried  down  to  the  day  on  which  judg- 
ment is  signed  (66). 

d  Gantt  t.  Mackenzie,  3  Camp.  N.  P.    e  Harrison  ▼.  Dickson,  ib.  Sd.  n. 
C.  51.  r  Walker  ▼.  Barnes,  s  Taunt.  240. 


gdods,  although  a  particular  time  be  limited  for  pajonent  of  the 
price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  time*.  But  \yhere  the  goods  are  to  be  paid  for  by  a  bill,  in- 
terest is  recovferable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and  delivered. 
Marshall  v.  Poole,  1 3  East,  98,  Porter  v.  Palsgrave,  ^  Camp.  N. 
P.  C.  473-  And  in  such  cases  interest  will  be  allowed,  although 
the  defendant  has  not  accepted  the  goods,  in  an  action  for  not  ac- 
cepting the  goods.  Boyce  v.  Warburton,  S  Camp.  N.  P.  C.  480* 
Bankers  cannot  charge  interest  upon  interest  upon  money  advanced 
by  them  without  an  express  contract  for  that  purpose.  Dawes  v. 
Pinner,  2  Camp.  M.  P.  C.  486. 

{66)  It  must  be  observed,  that  in  Blaney  v.  Hendrick,  C*  B.  E. 
11  Geo.  3.  3  Wil.  205.  2  Bl.  R.  7^1.  S.  C.  where  it  was  holden, 
that  in  assumpsit  on  an  account  stated  between  merchant  and 
merchant,  the  jury  on  the  execution  of  the  writ  of  inquiry  might 
give  interest  from  the  day  the  account  was  stated,  the  mterest  was 
carried  down  to  the  time  of  bringing  the  action  according  to  Wil- 
8on*s  Report,  and  down  to  the  time  of  the  inquisition,  according  to 
Blackstone^s  Report. 

*  Gordon  r.  Swan,  B.  R.  E.  T.  50  G.  3.  9  Camp.  N.  P.  C.  499*  IS  Eaat,  410. 
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This  period  for  the  computation  of  interest  was  recognized 
by  BuUer,  J.  in  Frith  v.  Leroux,  2  T.  R.  58.  where  that 
l^med  judge  said^  that  on  debts  canying  interest,  the  jury 
are  now  directed  to  give  interest:  in  damages  up  to  the  day  on 
which  judgment  may  be  signed. 

Upon  promissory  notes  payable  upon  demand^  interest  is 
due  only  from  the  time  of  tne  demand ;  but  upon  promissory 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day, 
though  there  be  no  demand ;  because  the  person  who  is  to  pay, 
is  in  this  case  bound  to  find  out  the  other,  and  pay  it  at  the 

dav«. 

•/ 

Where  money  due  on  a  balance  of  accounts  is  awarded  to 
be  paid  on  a  particular  day,  and  at  a  particular  place,  if  duly 
demanded  there  on  the  day,  it  carries  interest  from  that  day  \ 

Where  the  terms  of  a  promissory  note  are,  that  it  shall  be 
payable  by  instalments^,  and  oq  foilure  of  payment  of  any 
instalment  the  whole  is  to  become  due,  interest  becomes 
payable  from  the  time  of  the  first  default 

Under  a  particular  of  the  plaintifTs  demand  ^,  stating  that 
the  action  was  brought  to  recover  the  amount  of  a  note,  in- 
terest (although  not  claimed  eo  nomine  in  the  particular,)  is 
recoverable,  as  arising  out  of  the  principal  demanded  by  the 
particular. 


IX.  Of  the  Nature  of  a  promissory  Note.-^Siat.  3 
and  4  Ann*  c.  9.  «.  1 .  placing  promissory  Notes 
on  the  footing  of  inland  Bills  of  Exchange.-^ 
What  are  negotiable  Notes  within  the  Statute.-'^ 
Of  Banker^ s  Notes. -^^  Joint  and  several  Notes. -^ 
Consideration.-'^Stamp. 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A, 
or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight, 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 

g  Per    Cur.  Brocket  ▼.  Arcuer,    M.  i   Blake  r,  Lawrence,  4  Esp.  N.  P.  C. 

6 Geo.  1.  147.  EUenboroogh,  C.J. 

h  Pinborn  ▼.  Tuckiogton,  3  Camp.  N.  k  S.  C. 

P.  C.  468. 
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It  having  been  holden^  in  the  case  of  Clerk  v.  Martin,  Salk4 
l%9i  and  in  other  cases,  that  the  payee,  and  in  BuUer  ▼•  Crip6, 
6  Mod.  29.  that  the  indorsee  of  a  promisgory  note,  payable  to 
order,  could  not  maintain  an  action  against  the  maker  thereof, 
such  note  not  being  within  the  custom  of  merchants ;  it  was, 
for  the  purpose  of  encouraging  trade  and  commerce,  by 
permitting  promissory  notes  to  be  negotiated  in  like  manner 
as  inland  bills  of  exchange,  enacted  by  stat.  3  &  4  Ann.  c.  9* 
s.  1.  "  That  all  notes  (67)  in  writing,  made  and  signed  {68) 
by  any  person  or  persons,  body  pontic  or  corporate,  or  1^ 
the  servant  or  agent  of  any  corporation,  banker,  goldsmith^ 
merchant,  or  trader,  usually  entrusted  by  them  to  sign  such 
notes  for  them,  whereby  such  person,  &c.  or  their  servant  op 
agent,  promise  to  pay  to  any  other  petson  or  persons,  body 
politic  and  corporate,  or  order,  or  bearer,. the  money  men- 
tioned in  such  note,  shall  be  construed  to  be,  by  virtue  thereof, 
due  and  payable  to  such  person,  &c.  to  whom  the  same  is 
made  payable :  and  also  such  note,  payable  to  any  person,  &c. 
or  order,  shall  be  assignable  or  indorsible  over  in  the  same 
manner  as  inland  bills  of  exchange  are,  or  may  be,  by  the 
custom  of  merchants ;  and  the  person,  &c.  to  whom  the 
money  is  payable,  may  maintain  an  action  for  the  same  in 
such  manner  as  he  might  upon  any  inland  bill  of  exchange, 
made  according  to  the  custom  of  merchants ;  and  the  personi 
&c.  to  whom  such  note  is  indorsed  or  assigned,  may  maintain 
an  action,  either  against  the  person,  &c.  who  or  whose  servant 
or  agent  signed  such  note,  or  against  any  of  the  persons  who  in- 
dorsed the  same»  as  in  cases  of  inland  bills  of  exchange,  and  th^ 


(67)  It  has  not  baen  deteranned^  whether  this  statute  Extends  td 
foreign  notes.  In  Pollard  v.  Henries,  3  Bos.  and  Put;  335.  an  ac- 
tion was  brought  on  a  promissory  note  made  at  Paris,  and  payable 
there  or  in  London,  The  pkun^fT  reeovereda  and  no  objection  was 
raised  on  the  ground  of  ita  beinf  a  foreign  note.  In  Houriet  v; 
Morris,  London  Sittings  after  M.  T.  53  G.  3.  3  Camp.  N.  P.  d 
303.  an  action  was  brought  on  a  promissory  note  made  at  Paris, 
and  the  plaintiff  recovered.  The  place  of  date  was  not  mentioned 
in  the  declaration ;  but  Lord  Ellenborough  held  the  omission  to  b^ 
hnmaterial. 

(68)  Declaration  that  defendant  made  a  note,  et  manu  sum  pro^ 
pria  scripsit.  It  was  objected,  that  since  this  statute,  plaintiff 
bhould  have  averred  that  defendant  signed  the  note ;  but  the  court 
held  it  to  be  well  enough,  because  laid  to  be  written  with  his  own 
hand.  Taylor  v.  Dobbins,  1  Str.  399.  7  Geo,  ^.  S.  P*  on  de* 
inurreri  Elliott  v.  Cooper^  Ld.  Raym.  1376. 
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plaintiff  shall  recover  damages  {69)  and  costs  of  suit ;  and  in 
case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall  re- 
cover costs." 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally. 

Hence  a  note,  promising  to  account  toith  J.  S.  or  order,  has 
been  construed  as  a  promise  to  pay  J.  S.  or  order,  and  within 
the  meaning  of  the  statute  '•  ' 

•  

So  a  promissory  note,  payable  to  B.°  (omitting  the  words 
"  or  draer,")  three  months  after  date,  was  holden  a  good  note 
within  the  statute,  and  it  was  adjudged,  that  it  might  be  de- 
clared on  as  such  by  the  payee. 

So  where  the  promise  was  by  A.»  to  pay  so  much  to  B.^ 
for  a  debt  due  from  C.  to  B.,  it  was  holden,  that  it  was  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  ne- 
gotiable as  if  it  had  been  generally  for  value  received. 

So  where  the  note  was  in  this  form  •,  "  I  do  acknowledge 
that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and  notes,  for 
which  400/.  were  paid  to  him  on  account  of  Col.  S.,  and  that 
Sir  A.  delivered  me  Major  G.'s  receipt,  tod  bill  on  me  for  10/. ; 
which  10/.  and  15/.  5^.  balance  due  to  Sir  A.  I  am  still  in- 
debted, and  do  promise  to  pav."  On  demurrer  to  the  declar* 
ration,  the  note  was  adjudged  good. 

So  where  the  note  set  forth  in  the  declaration  was?,  "  I 
do  acknowledge  myself  to  be  indebted  to  A.  in  ^  ,  to  be 
paid  on  demand  for  value  received."  On  demurrer  to  the 
declaration,  the  court,  after  solemn  argument,  held  that  this 
was  a  good  note  within  the  statute,  the  words  **  to  be  paid** 

1  Morrice  ▼.  Lea,  8  Mod.  363.  1  Str.  wicke,  C.J.  said  this  point  had  been 

639.     Ld.Ravm.  1396,7.  ruled  often, 

m  Smith  V.  Kendal,  6  T.  a.  183.  S.  P.  n  Popp&ewell  ▼.  Wilton,  B.  E.  Stn 

per  Hnrrivr.  C.  J.  CuDnioKham  Bills  '   864.  on  error  from  C.  B. 

of  Ex.  187  •    See  also  Moor  v.  Pain,  o  Chad  wick  T.  AUeo,  3tr.  706. 

Ca.  Temp.  Hardw.  8SS.  whera  Haid-  p  Casbome  v.  Dultoo,  Scacc.  M.  i 

Geo.  8.  MSS. 


(69)  From  this  word  *'  damages^'^  it  has  been  inferred,  that  debt 
trill  not  lie  upon  a  promissoir  note,  because  damages  are  never  re- 
covered iu  debt.  See  i  Mod.  Entr.  312.  pi.  14.  but  in  Bishop  v. 
Young,  2  Bos.  &  Pui,  78.  it  was  holden,  that  debt  might  be  maiii^ 
tained  by  tlie  payee  against  the  maker  of  a  promissory  note,  ex-' 
pressing  a  consideration  on  the  face  of  it,  as  where  it  was  expressed 
to  be  for  value  received. 
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amounting  to  a  promise  to  pay;  observing  that  the  sam^ 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent. 

This  statute,  however,  extends  to  such  notes  only  as  con* 
tain  an  absolute  promise  to  pay  money  at  all  events *i,(and  not  a 
promise  depending  on  a  contingency,)  and  where  the  money 
at  the  time  of  the  giving  the  note  becomes  due  and  payable 
by  virtue  thereof,  (so  are  the  words  of  the  statute)  ana  not 
where  it  becomes  due  and  payable  by  virtue  of  a  subsequent 
contingency,  which  may  perhaps  never  happen,  in  which 
case  the  money  would  never  become  payable  (70). 

On  this  ground  the  following  notes  have  been  adjudged  not 
to  be  negotiable  notes  within  the  statute,  viz. 

A  promise  by  defendant  to  pay  to  plaintiff  26/.'  within  a 
month  after  Michaelmas,  if  the  aetendant  did  not  pay  the  26/. 
for  which  the  plaintiff  stood  engaged  for  his  brother  L  B. 

A  promise  to  pay  A.  B.  «£  ,  value  received  •,  on  the  death 
of  C.  D.  provided  he  leaves  either  of  us  sufHcient  to  pay  the 
said  sum,  or  if  we  shall  be  otherwise  able  to  pay  it. 

A  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  many '. 

So  where  the  promise  was  to  pay  A.  F.  £  out  of  the 
maker^s  money  that  should  arise  from  his  reversion  of  £ 
when  sold ;  the  declaration  averred  the  sale  of  the  reversion ; 
yet  it  was  holden,  that  the  note  could  not  be  declared  on  as  a 
nogotiable  note  under  the  statute,  because  the  money  was 
to  be  paid  only  on  a  contingency  \ 

A  similar  decision-was  made  in  Hill  v.  Halford  *,  2  Bos.  & 
Pul.  413.  where  the  promise  was  to  pay  £  ,  on  the  sale  or 
produce,  immediately  when  sold,  of  the  White  Hart,  St* 
Alban's,  Herts,  and  the  goods  therein,  although  it  was  averred 
in  the  declaration,  that  the  house  and  goods  were  sold. 

<!  Willes,  C.  J.  in  deliTcrinfr  the  opi-  t  Beardesley  ▼.  Baldwin,  Str.   ]]51# 

nion  of   the  court,  in  Colelian  v.  7  Mod.  417.  oct.  ed. 

Cooke,  H.  16G.3.  C.  B.  Willeii,t)99.  u  Carlos  v.  Fauconrt,  5  T.  R.  489. 

r  Appleliy  ▼.  Biddle,  B.  R.  H.  3  G.  1.  x  Hill  t.  Halford,  8  Bos.  and  Pul.  4T3. 

MS.  (in  the  £xch.  Ch.)  on  error  from 

8  RobertflT.Peake,  1  Burr.  393.  B.  R. 


(70)  Before  the  statute  of  Ann,  a  promise  to  pay  A.  or  his  as- 
signs a  sum  of  money  within  a  certain  time  after  defendant  should 
he  lawfully  married  to  E.  S«  was  holden  not  to  be  a  good  note ; 
bec?ause  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  and  therefore  not  within  the  custom  of  merchants.  Pear- 
son V.  Garrett,  4  Mod.  942. 
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Id  a  case  where  the  instrument  acknowledged  to  have 
borrowed  and  received  £  •  in  drafts,  payable  to  the  de- 
fendants at  a  future  day,  which  the  defendants  promise  to 
pay  with  interest ;  it  was  holden  that  this  was  a  special  agree- 
ment, and  not  a  promissory  note ;  for  the  money  was  not  to 
be  paid  at  all,  unless  the  drafts  were  honoured  y. 

Upon  an  instrument  in  the  common  form  of  a  joint  and 
several  promissory  note,  signed  by  A.  B.  and  C,  there  was  an 
indorsement  (written,  as  appeared  in  proof,  before  B.  and  C. 
had  signed  the  note)  stating  that  the  note  was  taken  as  a  se- 
curity for  all  balances,  not  exceeding  the  sum  specified  in  the 
note,  which  A.  might  owe  to  the  payee ;  that  the  note  should 
be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  any  case :  an  action  having  been  brought  by 
the  payee  against  B.,  the  first  count  stating  the  note  as  payable 
on  request,  and  a  second  as  payable  six  months  after  date ; 
Lord  EUenborough,  C.  J.  held,  that,  although  the  instrument 
possibly  might  have  been  considered  as  a  promissory  note  in 
the  hands  of  a  bona  fide  holder,  who  had  received  it  as  such» 
yet  as  between  the  immediate  parties  it  could  only  be  con- 
3idered  as  an  agreement,  for  as  to  them  the  indorsement  must 
be  incorporated  with  the  body  of  the  note ;  and  consequently 
an  action  could  not  be  maintained  upon  it  without  an  agree- 
ment stamp*. 

An  instrument  purporting  on  the  face  of  it  to  be  a  promis- 
sory note,  payable  absolutely  for  the  price  of  goods,  but  having 
an  indorsement  upon  it  (written  before  the  note  was  signed^) 
stating  that  it  was  given  on  condition  that  if  any  dispute  arose 
about  the  sale  of  the  goods^  it  should  be  void,  is  not  a  nego- 
tiable note*. 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only. 

Hence  on  error  from  C.  B.  it  was  holden  *,  that  ^  note  to 
fi^lioer  up  horses  and  a  wharfs  and  pay  money  at  a  particular 
day,  could  not  be  declared  on  as  a  note  within  the  statute. 

And  a  similar  determination  was  made^,  where  the  promise 
was  to  pay  300/.  to  A.  or  order,  in  good  East  India  bonds. 

So  where  the  promise  was  to  pay  J.  S.  so  much  money  *,  or 

y  Williamson  t.  Bcnoet,  2  Camp.  N.  c  Moor  ▼.  Vanlnte,  £.   1  G.  1.  C.  B. 

P.O.  417.  Bull.  N.  P.  273. 

X  Leeds  ▼.  Lancashire,  2  Camp.  N.  P.  d  Smith  ▼.  Boheme,  (repdrted  as  to 

C.  306.  the  arj^umeat)  inGiUi.  R.  93.  cited 

a  Hartley  ▼.  Wilkinson,  B.  R.  E.  55  in  arfoment  in  Lord  Raym.  1369  fc 

G.  3.  4  MT.  &  S.  95.  13<^. 

h  Martin  ▼ .  Channtry,  Str.  I27 1 . 


368  BILLS  OF  EXCHANGE, 

to  render  the  body  of  J.  N.  to  prison  before  such  a  day^  the 
note  was  holdcn  bad;  because  the  note  was  not  necessarily 
and  originally  for  the  payment  of  money,  but  by  matter  ex 
post  facto  became  a  note  for  payment  of  money  only,  viz.  the 
body  npt  being  surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund,  which 
may  or  may  not  be  productive.  Statement  of  the  considera- 
tion, however,  for  which  a  note  was  made,  will  not  vitiate  it 

On  this  principle*,  a  promissory  note  to  pay  a  sum  of 
money  three  months  after  date,  for  v^lue  received,  of  the  pre- 
Imises  in  Rosemary  Lane,  late  in  the  possession  of  T.  R.  vsras 
holden  a  good  note  within  the  statute. 

In  the  following  cases  the  principle  before  laid  down  was 
recognized,  but  the  notes  were  adjudged  good* 

A  proniisBory  note  was  given  to  ^n  infant  ^  payable  when 
he  should  come  of  age,  viz.  on  such  a  day  in  such  a  3rear; 
this  was  holden  good ;  for,  per  Denison,  J.  here  is  no  condi- 
tion or  uncertainty,  but  it  is  to  be  paid  certainly  and  at  all 
events,  only  the  time  of  payment  is  postponed. 

So  where  plainti'ff  declared  in  1st  count  <m  a  promissory 
note^f,  dated  ^7th  May,  1732,  whereby  defendant  promised 
to  pay  to  H.  D.  or  order,  150  guineas,  ten  days  after  the  death 
of  his  fEither  John  Cooke,  for  value  receiv^,  which  note,  after 
the  death  of  the  &ther  (which  was  laid  tp  be  the  2d  April, 
1741),  was  duly  indorsed  by  D.  to  plaintiff;  and  in  the  Sd 
count,  on  a  promissory  note,  dated  16th  July,  1732,  whereby 
defendant  promised  to  pay  H.  D.  or  order,  six  weeks  after  the 
death  of  his  father,  50  guineas,  for  value  received,  the  like  in- 
dorsement laid  after  the  death  of  the  father  as  before ;  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted 
for  defendant,  in  arrest  of  judgment,  that  these  notes  were  not 
within  the  statute  3  and  4  Ann.  a  9*  After  three  arguments"*, 
Willes,  C.  J.  delivered  the  opinion  of  the  court  in  favour  pf 
the  plaintiff,  on  the  ground  that  the  notes  did  not  depend  on 
any  contingency ;  that  there  was  a.  certain  promise  to  pay  at 
the  time  of  givmg  the  notes,  and  the  money  by  virtue  thereof 
would  become  due  and  pa^ble  one  time  or  other,  though  it 
was  uncertain  when  that  time  would  come ;  that  there  was 
not  any  weight  in  the  objection  that  the  maker  might  have 
died  before  his  father,  in  which  case  the  notes  would  have 

e  BurdieH  ▼.  Sloeock,   Lord  lUgrm.  g  Coleban  ▼.  Cooke,  H.  i6G.  9.C.B. 

1546.  cited  by  Kcnyott,  C.  J.6T.  R.  Willes,  993.    Affirmed  on  error  vx 

124.  B.  H.M.isG.s.Str.  I817. 

f  G06S  ▼.  Nelson,  1  Borr.  S36.  V  See  SCr«  ISI7. 
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been  of  no  value,  because  the  same  might  be  said  of  anv 

note  payable  at  a  distant  time,  that  the  maker  might  die  worth 
nothing  before  the  note  became  payable.  He  added,  that  the 
court  thought  that  the  averment  of  the  death  of  the  father  be- 
fore the  indorsement  did  not  make  any  alteration;  because 
they  were  of  opinion,  that  if  the  notes  were  not  within  the  sta- 
tute ab  initio^  they  could  not  be  niade  so  by  any  subsequent 
contingency. 

So  where  the  note  was  to  pay  within  a  certain  time  after 
such  a  ship  was  paid  off';  it  was  holden  good;  because  the 
ship  would  certainly  be  paid  off  pne  time  or  other  (71). 

i  Andrewi  v.  Franklin,  H.  3  Geo.  i.  B.  R. 


(71)  In  Strangers  report  of  this  case,  1  Str.  p.  24*  the  opinion 
of  the  court  is  thus  given :  **  the  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negotiable  as  a  promissory  note.'*   1  hare 
stated  the  case  as  it  was  cited  by  Willes,  C.  J.  delivering  the  opi- 
nion of  the  court  in  Colehan  v.  Cooke,  Willes,  399*     See  also  Mr. 
Hume  Campbell's  argument  in  Evans  v.  XTnderwood,  1  Wils.  263. 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been,  that  the  note  was  within  the  statute  and  negotiable,  because 
ike  paying  off  the  ship  wa$  morailyi  certain.     The  same  point  was 
decided  by  Hardwicke,  C  J.  in  Lewis  v.  Orde,  Middx.  Sittings, 
8  Oeo.  2.     The  note  was  in  this  form ;  <'  I  promise  to  pay  J.  S. 
j^ll  at  the  payment  of  the  ship  Devonshire,  for  value  received." 
Willes,  C.  J.  in  Colehan  v.  Cooke,  Willes,  399.  say**  this  case  was 
determined  on  the  same  reason  as  Andrews  v.  Franklin,  viz,  thut 
the  ship  mould  certainly  he  paid  off  one  time  or  other ^  which  seems  to 
be  the  true  reason ;  but  in  the  report  of  Lewis  v.  Orde,  Diet.  Trade 
&  Com.  261.  copied  by  Cunningham,  p.  127.  of  Law  of  Bills  and 
Notes,  2d'ed.   176I.  Lord  Hardwicke  is  made  to  say,  **  That  as 
to  the  contingency  of  tlie  payment,  the  subsequent  act  of  the  pay- 
ment of  tht  ship  makes  it  certain,  and  therefore,  though  not  a  lien 
^b  iiritiOf  yet  sufficiently  so,  and  within  the  statute,  by  the  fact 
happening  after;"  aud  in  a  MS.  note  in  the  possession  of  the  edr- 
tor.  Lord  Hardwicke  is  made  to  say,  *'  as  to  the  time,  thn  note  is 
certainly  within  the  statute,  if  it  had  been  made  payable  at  any 
precise  future  day;  and  if  it  be  UTicertain  at  first,  but  referred  to 
a  subsequent  fact  to  make  it  certain,  when  that  fact  happens  (as 
in  this  case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is 
as  much  reduced  to  a  certainty  as  if  the  day  had  been  mentioned 
at  first.     But  if  the  promise  is  to  pay  out  of  any  particular  ftiud,  it 
is  not  a  personal  lien,  and  thereiore  not  within  the  statute."     It 
ftiay  be  observed,  that  this  reason  clashes  with  the  opinion  of  the 
court  in  Colehan  v.  Cooke,  Willes,  S99.  where  it  was  said,  that  if 
the  notes  were  not  within  the  statute  ab  iniiiot  they  should  not  be 
pade  80  by  any  subsequent  contingency,  and  with  the  decision  in 
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See  further  on  this  subject,  Hausoullier  v.  Hartsinck,  7  T. 
R.  733. 

Bankers'  cash  notes,  or  goldsmiths'  notes'^,  as  they  were 
formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or 
bearer,  on  demand,  and  are  stated  as  such  in  pleading.  They 
are  considered  as  cash,  are  transferrable  by  delivery,  but 
may  be  indorsed,  in  which  case  they  may  be  declared  on  as 
a  bill  of  exchange  against  indorser.  At  present  cash  notes 
are  seldom  made,  except  by  country  bankers,  their  use  hav- 
ing been  superseded  by  the  introduction  of  checks. 

Joint  and  several  Notes, — A  note  beginning  "  I  promise  to 
pay,"  and  signed  by  tviro  or  more  persons,  is  several  as  well 
as  joint'.  ^ 

If  a  promissory  note  appears  on  the  face  of  it  to  be  the  se- 
jparate  note  of  A.  only,  it  cannot  be  declared  on  as  the  joint 

k  Cliitty,p.  339.  ed.  sd.  1  March  ▼.  Ward,  Peake*!  N.P.C.  lao. 


Carlos  V.  Fancourt,  5  T.  R.  489.  and  in  Hill  v.  Halford,  2  Bos. 
&  Pul.  413.  ID  which  cases  'the  events  on  which  the  notes  were  to 
become  payable  were  averred  in  the  declarations  to  have  taken 
place,  and  yet  the  notes  were  h olden  not  to  be  good.  See  also 
Kingston  v.  Long,  Bayley,  7K  where  it  was  holdeu  by  the  court, 
that  if  an  instrument  was  not  a  bill  of  exchange  when  drawn,  it 
could  never  afterwards  become  one.  To  the  foregoing  cases  of 
Andrews  v.  Franklin,  and  Lewis  v.  Orde,  may  be  added  that  of 
£van8  V.  Underwood  *,  where  the  note  was  to  pay  A.  or  order  £S 
upon  the  receipt  of  his  the  said  A.*8  wa^es,  due  from  his  Majesty *s 
ship  the  Suffolk,  it  being  in  full  for  his  wages  and  prize  money, 
and  short-allowance. money,  for  the  said  ship ;  the  declaration  stated 
an  indorsement  by  A.,  and  averred  that  the  defendant  received 
the  said  wages  from  the  said  ship.  After  verdict  for  plaintiff,  on 
motion  in  arrest  of  judgment,  the  case  of  Andrews  v.  Franklin 
was  mentioned,  whicn  Mr.  Ford,  for  the  defendant,  said  had  never 
been  determined.  The  court  said,  that  they  would  look  into  the 
case,  and  see  whether  it  had  been  determined.  The  reporter  adds, 
that  the  court  inclined  to  eive  judgment  for  the  plaintiff,  and 
after  looking  into  the  casey  did  so,  ut  audivu  In  Beardesley  v.  Bald- 
win, £.  15  6.  2.  B.  R.  MS.  the  court  said,  that  as  to  Andrews  v. 
Franklin,  if  it  ever  was  determined,  which  they  could  not  find,  it 
must  have  been  decided  on  the  certainty  observed  in  the  return  of 
ships,  and  which  must  be  looked  upon  as  an  event  in  itself  not  coni 
tingent. 

•  lWils.869. 
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pote  of  A.  and  B.,  although  given  to  secure  a  debt  for  which 
A.  and  B.  were  jointly  liable". 

In  an  action  by  A.  against  B.  upon  a  promissory  note^  it 
was  stated  -  in  the  declaration,  that  B.  and  another,  jointly 
or  severally,  promised  to  pay  it  It  was  holden,  that  the 
declaration  was  good ;  for  or  was  synonimous  to  and.  They 
both  promised  that  they  or  one  of  them  should  pay;  conse- 
quently both  and  each  were  liable  in  solidum. 

If  an  action  is  brought  on  a  joint  note*,  and  some  of  the 
persons  making  the  note  are  not  made  defendants,  advan- 
tage can  be  taken  of  the  omission  by  plea  in  abatement 
only  (72). 

An  action  was  brought  a^inst  defendant  oiily  on  a  joint 
and  several  note  made  by  defendant  and  one  Stoddart'.  Plea 
non  assumpsit.  Defendant  gave  in  evidence  an  agreement 
in  writing  entered  into  by  plaintiff  with  the  assignees  of 
Stoddart,  then  a  bankrupt,  to  receive  from  them  (KXW.  in  lieu 
of  883/.  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  lOOl.)  and  on  other  transactions;  and  that  defen- 
dant was  only  surety  for  Stoddart  Defendant  obtained  a 
verdict  On  motion  to  set  it  aside,  it  was  resisted  on  the 
part  of  the  defendant,  on  the  ground  that  the  agreement  put 
an  end  to  the  plaintiff's  recovery  on  the  note,  that  the  princi- 
pal could  not  be  discharged  without  discharging  the  surety 
also.  On  the  part  of  the  plaintiff  it  was  urged,  that  it 
was  not  the  meaning  of  the  agreement  that  defendant  should 
be  discharged.  But  per  Lord  Mansfield,  C.  J.  the  plaintiff 
was  party  to  the  agreement,  and  we  cannot  receive  parol 
evidence  to  explain  it  Whatever  might  be  tlie  intention 
of  the  parties,  the  principal  cannot  be  released  without  its  ope- 
rating for  the  benefit  of  the  surety.    Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  had 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  >>etween  the  immediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  de- 
fence, 

nSiffkin  V.  Walker  And  another,  9  o  Per  BuUcr  Jf.  in  Reef  ▼.  Abbott| 

Camp.  N.  P.  C.  308.    £iiile>-  v.  Lye,        Cowp.  %3i. 

B.  R.  H.  52  G.  3.  S.  P.  p  Garrett  v.  Jull,  B.  R.  M.  2S  G.  3. 
tn  Rees  v.  Abbott,  Covrp.  832.  MS. 


(7^)  This  is  a  general  rule.     See  Rice  v.  Shute,  5  Burr.  ^6l  id 
and  other  caaee  cited  in  note  (64),  aute,  p.  1 15. 
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In  an  action  by  the  payee  ap:ainst  the  maker  of  a  promi^ 
sory  note  for  lOL^  which  had  been  given  by  the  defendant 
as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
the  son  was  bound;  it  appeared  at  the  trial,  that  in  the  in- 
dentures of  apprenticesnip  no  mention  had  been  made  of 
this  premium  having  been  given  with  the  apprentice,  nor 
was  there  any  stamp  thereon  in  proportion  to  the  value,  as 
required  by  stat  8  Ann.  c.  9.  in  default  of  which,  by  the 
39th  section  of  the  stat  the  indentures  are  declared  to  be 
void.  The  apprentice  remained  some  part  of  his  time  with 
his  master,  and  then  absconded.  It  was  objected,  on  the 
part  of  the  defendant,  that  the  indentures  being  void,  the 
consideration  of  the  note  had  failed.  To  this  it  was  an- 
swered, that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note;  but  that  at  all  events  it  was  suffi- 
cient, if  there  were  any  consideration  to  sustain  it;  and  here 
the  master  had  provided  board  and  lodging  for  some  time 
for  the  apprentice.  But  Lawrence,  J.  was  of  opinion,  that 
the  consideration  was  entire,  and  that  it  had  wholly  failed. 
The  Court  of  King's  Bench  concurred  in  opinion  with  the 
learned  judge- 
Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bona  fide  holder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration  only 
as  makes  the  note  void  ab  initio,  viz.  gaming'  and  usury'  can 
be  alleged  in  bar  of  the  action* 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note,  the  defence  insisted  on  was,  that  the  note  had 
been  given  for  hits  against  defendant  in  a  lottery  insurance : 
Kenyon,  C.  J.  was  of  opinion,  that  the  plaintiff  was  intitled 
to  recover,  observing  that  the  innocent  mdorsee  of  a  gaming 
note,  or  note  given  on  an  usurious  contract,  could  not  re- 
cover, but  that  in  no  other  case  could  the  innocent  indor- 
see be  deprived  of  his  remedy  on  the  note;  and  that  a  con- 
trary determination  would  shake  paper  credit  to  the  founda- 
tion*. 

A  person,  who  at  the  request  of  the  holder  of  a  note,  has 
put  his  name  upon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  the  contents  to  a  bona  fide  holder,  may  reco- 
ver the  money  paid  from  any  peison  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  given  for 

q  Jackson  ▼.  Warwipk,  7  T.  R.  131.         t  Winstanley  v.  Bowden,  Midds.  tit- 
r  stat.  9  Ann,  c.  14. 1.  I.  ante,  p.  SOS.        ting*  after  M.  T.  41  G.  3.  B.  R. 

and  Bowyer  ▼.  Barapton,  Sir.  1 155  >         MSS. 
8  13  Ann,  St.  3.  c.  16.  s.  1.  ante,  p.  305* 

Lowe  ▼.  Waller,  Ooaf.yss* 
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an  illegal  consideration,  viz.  for  premiums  for  the  insurance  of 
tickets  in  the  lottery  "• 

Stomp.— Every  promissory  note  must  be  duly  stamped, 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi- 
nation. 

A  promissory  note*,  given  at  the  time  when  the  31  (Jeo.  3. 
c.  25.  was  the  only  statute  regulating  the  stamp-duty  on 
promissory  notes,  was  holden  not  available  in  law,  because 
it  was  stamped  with  a  receipt  stamp,  although  it  was  of  equal 
value  with  that  required  for  a  promissory  note. 

For  the  amount  of  the  stamp  duties  on  promissory  notes, 
see  Stat  55  Geo.  3.  c.  184. 

For  the  statutes^  regulating  notes  given  for  a  less  sum  than 
five  pounds,  see  Chitt^'  on  Bills,  Appendix,  sect  8,  ed.  2nd. 


X.  Of  the  Time  when  a  Note  ought  to  he  presented  for 

Payment. 

Patmekt  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question  of 
law,  but  dependent  on  facts,  viz.  the  situation  of  the  parties, 
their  places  of  abode,  and  the  facility  of  communication  be- 
tween them*. 

On  promissory  notes,  payable  at  a  certain  time  after  date,       ^ 
or  after  sight,  three  days  grace  are  allowed;  consequently,  ^      . 
payment  of  such  notes  ought  not  to  be  demanded  until  the    ^.  ^ 
last  of  the  three  days,  unless  it  happen  to  be  a  Sihday,  or  a      ."S 
great  holiday,  in  which  case  payment  ought  to  be  demanded 
on  the  next  preceding  day.     The  three  days  of  grace  are 
computed  exclusively  of  the  day  on  which  the  payment  is 
by  the  terms  of  the  note  to  be  made.    It  has  not  been  deter- 
mined solemnly,  whether  days  of  grace  are  to  be  allowed  on 
notes  payable  at  sight**.    They  are  not  allowed  on  notes  pay- 
able on  demand. 

a  S^ddoiis   T.  Stratford,  Londoo  Sit*  y  15  G.  3.  c  SK    17G.3.  c.  30.     37 
tings  after  T.  T.  34  G.3.    Keoyon        G.  3.  c.  33- 

C.  J.  Feake*M  N.  P.  C.  815.  a  Darbis<birt  r-  Parker,  6  East,  3. 

X  Cbainberlain  v.  Porter,  1  Bos.  and  b  See  tbis  qjuestiun  discussed  in  Chit* 
Pnl.  N.  R.  30.  ty's  Treatise  ou  Bills,  p.  19s,  ed.  sd. 
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WHere  a  note  is  made  payable  at  a  month  or  months  after 
date,  the  computation  must  be  (contrary  to  the  general  rule  of 
law )  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  indorsee,  and  he  de- 
mands payment  thereof  from  the  maker,  who  refuses  or 
omits  to  pay  the  same,  notice  of  such  refusal  or  default  ought 
to  be  given  by  the  indorsee  himself*  to  the  prior  indorser  or 
indbrsers  (if  more  than  one)  within  a  reasonable  time ;  other- 
wise the  indorser  will  be  discliarged. 

Action  against  defendant,  as  indorser  of  this  note',  "  one 
month  after  date,  I  pfromise  to  pay  to  Wm.  George,  or  order, 
the  sum  of  161.  for  value  received."  John  Hopley.  In- 
dorsed, Wra.  George.  This  note  George  had  given  in  pay- 
ment to  the  plaintiff;  it  became  due  2d  May,  and  on  6th 
May  the  plaintiff's  banker  (after  three  days  grace)  demanded 
it  of  Hopley.  Hopley  desired  two  or  three  days  time  to  pay 
it  in,  and  so  from  time  to  time,  which  were  given  him,  till 
13th  May,  when  he  told  the  banker  he  could  not  pay  it  On 
the  14th,  Hopley  failed,  and  became  a  bankrupt.  On  plain- 
tiff's applying  to  Georg^e  for  payment,  George  told  him  be 
should  have  applied  before,  on  Hopley's  first  refusal,  and  that 
he  now  did  not  think  himself  liable  to  pay  it,  whereupon  this 
action  was  brought.  Lord  Mansfield,  C.  J.  "  The  question 
is,  who  is  to  bear  the  loss,  as  Hopley,  the  drawer,  has  failed  ? 
Now  it  is  so  necessary  for  trade,  tnat  where  a  bill  of  exchangee 
is  dravm  on  one  man,  and  made  payable  to  another,  that,  if 
the  person  to  whom  it  is  payable,  either  wilfully  or  through 
neglect,  omits  to  call  at  the  time  it  becomes  due,  it  is  the  con- 
stant course  of  mercantile  custom  in  the  city  of  London,  that 
he  shall  bear  the  loss  and  not  the  other.  Tnis  likewise  is  the 
rule  on  indorsed  notes,  which  are  in  nature  of  inland  bills  of 
exchange ;  nothing  is  so  certain  as  this  rule,  and  great  incon- 
venience ivould  follow  from  a  different  mode  of  proceeding. 
It  has  been  truly  said,  that  the  law  has  not  fixed  any  precise 
time  when  the  neglect  of  the  indorsee  shall  be  said  to  make 
him  liable ;  but  I  remember  a  case  determined,  where  a  bill 
became  due  at  two  o'clock  on  Saturday  afternoon,  the  person 
who  gave  the  note  became  a  bankrupt  at  five  o'clock  on  Mon- 
day afternoon ;  the  question  was,  whether  the  indorsee  had 
not  neglected  to  call  for  his  money,  and  it  was  holden,  that  he 
had.  The  present  case  is  not  that  of  neglect ;  the  note  is 
dated  on  2d  April,  consequently  becomes  due  on  2d  May, 
but  by  the  custom  of  the  city  there  are  three  days  of  grace ; 
the  banker,  who  has  the  note  in  his  hands,  and  who  in  this 

t  Sre  Tindal  V.  frrowti,  1  T.  R.  167.  tings  after  Trin.  T.    1757.  tonm 

4  Auderiou  v.  George,  Londoa  sit-        Lord  Manifieldy  C.  J.  MS8. 


BILLS  OF  EXCHANGE,  374 

case,  being  the  plaintiff's  agent,  is  to  be  considered  as  one 
and  the  same  person  with  the  plaintiff,  comes  on  dth  and  de- 
mands payment ;  the  indorser  and  all  the  parties  live  in  tpwn ; 
the  banker  gives  Hopley  indulgence  to  pay  it  from  6th  to 
13th,  without  giving  any  notice  to  the  indorser,  which,  if  he 
had  done,  it  would  have  urged  the  indorser  to  get  his  monev. 
Now  here  is  no  neglect  of  application.  The  case  is  still 
stronger ;  here  is  an  actual  credit  given  for  eight  days,  and 
the  Question  is,  who  gave  the  credit.  We  canno|;  g^  into  any, 
consideration  of  Hopley's  circumstances  at  the  time ;  they 
might  be  very  bad ;  and  yet  if  he  had  been  arrested  on  5tb^ 
May,  we  cannot  say  he  would  not  have  paid  the  nioney.  I' 
am  therefore  of  opinion,  that  the  loss,  (though  this  is  a  hard 
case,)  ought  to  be  borne  by  the  person  who  gave  the  credit*** 
Verdict  for  the  defendant 

Action  against  the  defendant  as  indorser  of  a  promissory 
note*,  due  May  5th,  1805.  The  plaintiff  proved  the  defen- 
dant's indorsement;  and  also,  that  in  the  year  1807,  the  de- 
fendant being  requested  to  pay  the  note,  he  promised  that  he 
would,  but  prayed  for  further  time.  There  was  no  evidence 
of  the  presentment  of  the  note  to  the  maker,  or  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  the  defendant  so  promised  to  pay,  he  knew 
of  any  application  for  payment  having  been  made  to  the 
maker.  For  the  defendant  it  was  contended,  that  the  subse- 
quent promise  did  not  dispense  with  proof  of  the  present- 
ment and  notice,  unless  made  with  full  knowledge  of  the 
laches  of  the  holder.  In  the  cases  hitherto  decided  u^on  this 
subject,  something  appeared  which  might  be  considered  a 
waver  of  any  irregularity,  with  regard  to  the  bill  or  note, 
which  could  not  be  inferred  from  a  mere  promise  to  pay,  at  a 
time  when  the  party,  without  being  aware  of  it,  was  dis-. 
charged  from  his  liability.  But  Bay  ley  J.  held,  that  where  a 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing 
that  he  was  entitled  to  have  it  presented,  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour, 
promises  to  pay  it;  this  is  presumptive  evidence  of  the 
presentment  and  notice,  and  he  is  bound  by  the  promise  so 
made.    Verdict  for  the  plaintiff. 

But  if  the  drawer  or  indorser,  after  being  arrested  without 
acknowledging  his  liability,  merely  offers  to  give  a  bill  by 
way  of  compromise  for  the  sum  demanded,  which  offer  is  re- 
jected, this  does  not  supersede  the  necessity  of  noticed 

e  Taylor  r,  Jfonet,  9  Cftinp.  N.  P.  C.    f  Cumining  v.  FreDcb|  s  Camp.  N.  P* 
2U5.  C.  106. 
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XI.  Of  the  Declaration — Pleadings-^^Evidence — Con* 

elusion. 

The  usual  reme<^  on  a  promifisory  note  is  an  action  of 
assumpsit  In  the  first  count  of  the  declaration,  the  note 
ought  to  be  set  forth  accurately,  that  is,  either  in  the  terms 
in  which  it  was  made,  or  according  to  the  legal  efi'ect  and 
operation  of  those  terms ;  for  a  variance  in  any  material  point, 
between  the  statement  in  the  declaration  and  the  note  pro- 
duced in  evidence,  will  be  fatal. 

As  where  in  an  action  on  a  promissory  note*^,  made  by  the 
firm  of  Austin,  Strobell,  and  Shirtlift,  w^ho  were  declared 
against  by  the  name  of  William  A.,  Robert  S.,  and  William 
S.,  and  it  was  proved  that  the  firm  consisted  of  William  A., 
X>aniel  S.,  and  William  S.,  it  was  holden  that  the  variance 
was  fatal. 

Where  the  maker  of  a  promissory  note  makes  a  memoran^ 
dum  at  the  foot  of  it\  that  he  will  pay  it  at  the  house  of  A., 
as  this  does  not  form  any  part  of  the  contract,  it  is  not  neces- 
sary to  state  it  in  the  declaration ;  but  if  it  forms  a  part  of  the 
body  of  the  note,  it  must  be  stated,  and  it  must  be  averred, 
that  the  note  was  presentecl  for  payment  at  that  place,  even  in 
an  action  against  the  maker^ 

In  cases  where  several  notes  have  been  made  by  the  de- 
fendant, and  which  are  due  and  payable,  a  count  on  each 
note  ought  to  be  inserted  in  the  declaration. 

To  the  special  count  or  counts,  such  of  the  common 
counts  ought  to  be  added  as  may  be  adapted  to  the  circum- 
stances of  the  case. 

Although  on  a  count  for  money  lent^  or  for  money  had  and 
received,  a  promissory  note  may  be  given  in  evidence*^,  as  af- 
fording a  presumption  that  so  much  money  was  lent,  or  had 
and  received,  and  although  the  jury,  in  case  such  evidence 
be  not  rebutted,  will  conclude  against  the  defendant,  yet  it  is 
advisable  to  declare  specially  on  the  note ;  for  otherwise,  in 
the  case  of  a  judgment  by  default,  the  usual  reference  to  the 
master  in  B.  K.  or  prothonotary  in  C.  B.  cannot  be  made  to 
compute  principal,  interest,  and  costs'. 

g  Gordon  ▼.  Austin,  4  T.  R.  6i  i.  Roche  t.  Campbell,  a  Camp.  N.  P.  C 

b  Saundenon  r.  Judge,  9  H.  Bl.  509.  S47. 

i   Sanderson  r*  Bowes,  14  East,  5U0.  k  Str.795. 

adjudged  on  demurrer.     See  alio  1  Osborne  v.  Noad,  8  T.  R.  648. 
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Where  a  note  is  payable  to  A.  or  order,  and  indorsed,  the 
indorser  is  considered  as  a  warranter  of  the  note ;  and,  there- 
fore, it  is  necessary,  in  an  action  brought  against  the  indorser, 
to  allege  and  prove  a  demand  of  the  maker",  and  notice  of 
default  or  refusal  to  pay  within  a  reasonable  time  by  the  holder 
himself". 

To  an  action  on  a  promissory  note,  any  plea  may  be  plead- 
ed which  the  law  permitsr  to  be  pleaded  to  actions  founaed  on 
contract,  e,  g.  accord  and  satisfaction,  coverture,  infancy, 
payment,  statute  of  limitations,  set-off,  tender;  as  to  which, 
see  ante,  tit.  Assumpsit,  s.  IV.  p.  114.— 153. 

To  an  action  of  assumpsit  by  A.,  B.,  and  C,  against  D.% 
as  one  of  the  indorsers  of  a  promissory  note  drawn  by  E.,  in 
favour  of  C.,D.,  (and  himself)  £.,  then  in  partnership,  and 
by  them  indorsed  to  A.,  B.,  and  C. ;  defendant  pleaded  m  bar, 
that  C.  one  of  the  plaintiffs,  was  liable  as  an  indorser,  together 
with  D.  On  special  demurrer  the  plea  was  holden  to  be 
good ;  Lord  Eldon,  C.  J.  observing,  that  the  subject  of  this 
plea  could  not  have  been  pleaded  in  abatement ;  because  a 
plea  in  abatement  ousht  to  give  a  better  writ,  not  to  shew 
that  the  plaintiff  can  have  no  action  at  all.  The  effect,  how- 
ever, of  a  judgment  for  the  defendant  would  be,  that  if  a  man 
made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  that  partnership  was  dissolved,  the  pro* 
missory  note  could  neither  be  put  in  suit  as  such,  nor  enforced 
as  an  equitable  agreement,  because  on  a  promissory  note 
stamp.  Considering,  therefore,  the  quantity  of  circulating 
paper  in  this  country,  standing  under  the  same  circumstances 
with  the  note  in  question*  the  consequence  of  such  a  decision 
might  be  highly  injurious.  However,  the  case  of  Moffatt  v. 
Van  Millengen »  was  unanswerable. 

Evidence, — In  an  action  on  a  promissory  note,  to  which  the 
general  issue  is  pleaded,  the  plaintiff  must  prove  every  mate* 
rial  allegation  in  the  declaration. 

It  is  a  general  rule,  that  to  prove  the  contract  the  original 
note  must  be  produced  in  eviaence.  This  rule  is  dispensed 
with  in  special  cases  only,  as  where  it  can  be  proved,  that  the 
note  has  been  lost  or  destroyed  by  the  defendant,  or  that  it 
is  in  the  hands  of  the  defendant,  and  that  he  has  had  notice  to 
produce  it'.  In  these  cases  a  copy  of  the  note,  or  parol  evi- 
dence of  its  contents,  may  be  received. 

m  Adjudged  in  C.  B.  E.  4  0. 9.  citled    o  Mainwariog  t.  Newman,  s  Bos.  & 

by  Lee,  C.  i.  in  9  Str.  10S7.  recog-        Pal.  13Q. 

nised  by  Lord  Manifield,  C.  J.  in  9    P  37  G.  3  B.  R.  9  Bos.  &  Pol.  134.  n 

Burr.  676.  (c.)r 

R  Tindal  v.  Brown,  1  T.  R.  167.  q  L<m^  Baym.  731. 

r  9B08. 4cPaL99. 
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• 

The  reiQaining  evidence  necessary  to  support  the  action 
will  vary  according  to  the  character  in  which  the  parties  bring 
the  action. 

In  an  action  by  payee  against  the  maker,  the  hand-writing 
of  the  maker  must  be  proved  by  the  subscribing  witness,  if 
any ;  if  not,  by  some  person  who  is  competent  to  prove  such 
hand-writing.  In  an  action,  by  first  indorsee  against  the 
maker,  the  same  evidence  as  in  the  precediqg  case,  together 
with  j^ropf  of  the  indorsement  to  the  plaintiff,  will  be  neces- 
sary. In  an  action  against  an  indorser,  proof  of  the  hand- 
wnting  of  the  maker,  or  of  any  indorser  prior  to  the  defendant 
(except  the  first,)  unless  specially  alleged  in  the  declaration, 
is  not  necessary ;  but  in  this  case  it  must  be  proved  that  pay- 
ment was  duly  demanded  of  the  maker,  and  that  the  maker 
refused  to  pay,  or  made  default  therein,  and  that  notice  of  such 
refusal  or  default  was  given  to  the  defendant  within  a  reason- 
able time. 

• 

In  an,action  against  the  maker  of  a  note,  although  the  pro- 
mise be  to  pay  the  money  at  a  particular  place,  it  is  not  ne- 
cessary to  prove  a  presentment  at  that  place* ;  if  the  place  of 
payment  be  mentioned  in  the  margin  or  at  the  foot  of  the 
llote^ 

If  a  bill  be  payable  or  indorsed  specially  to  a  firm,  evi- 
dence must  be  given  that  the  firm  consists  of  the  persons  who 
sue  as  plaintiffs ;  secusy  if  the  indorsement  be  in  blank.  Ord 
y.  Portal,  3  Camp.  N.  P.  C.  239. 

A.  being  in  insolvent  circumstances",  B.  undertook  to  be 
a  security  for  a  debt  owing  from  A.  to  C.  by  indorsing  a  pro- 
missory note  made  by  A.  payable  to  B.  at  the  house  of  D. 
The  note  was  accordmgly  so  made  and  indorsed,  with  the 
koipwl^dgc  of  all  parties.  Just  before  it  became  due,  B.  hav- 
ing been  informed  that  D.  had  no  efiects  of  A.  in  his  hands, 
desired  D.  to  send  the  note  to  him,  B.,  and  said  he  would 
pay  it,  B.  having  then  a  fund  in  his  hands  for  that  purpose ; 
the  note  was  not  presented  at  D.'s  house  till  three  days  after  it 
was  due.  It  was  holden,  that  C.  could  not  maintain  an  action 
against  B.  on  the  note,  not  having  used  due  diligence  in  pre- 
senting the  note  as  soon  as  it  was  due  to  D.  for  payment,  and 
m  giving  immediate  notice  to  B.  of  the  non-payment  by  D. ; 
for  B.  had  a  right  to  insist  on  the  strict  rule  of  law  respecting 
the  indorser  of  a  note,  notwithstanding  the  particular  circum- 
stances of  the  case. 

■ 

In  an  action  by  a  second,  third,  or  any  subsequent  indorsee, 
against  the  maker,  where  the  first  indorsement  is  in  blank ; 

8  NicboUs  V.  Bowes,  s  Camp.  N.  P.  C.    t   Price  v.  Mitchell,  4  Camnb.  200. 
'  498.    But  see  Sanderson  v.  Bowes,    u  Nicholson  v.  Goutbit,  9  H.  Bl.  609^ 
ante,  p.  374. 
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as  the  plaintiff  is  not  bound  to  set  forth  any  indorsement,  ex- 
cept the  first,  but  may  strike  out  the  others,  if  he  adopts  this 
course,  the  proof  will  be  the  same  as  in  the  preceding  case  ; 
but  if  all  or  any  of  the  indorsements  subsequent  to  the  first 
are  set  forth,  they  must  be  proved. 

The  defendant  cannot  give  in  evidence  a  parol  agreement 
entered  into  when  the  note  was  made,  that  it  should  be  re- 
newed, when  it  became  due* ;  for  this  would  be  incorporating 
with  a  written  contract  an  incono;ruous  parol  condition,  which 
is  contrary  to  first  principles. 

An  indorser  on  a  note^  who  has  received  money  froija  the 
payee  to  take  it  up,  is  a  competent  witness  for  the  maker  in 
an  action  against  him  by  the  indorsee,  to  prove  that  he  had 
satisfied  the  note,  bein^  either  liable  to  ttie  plaintifi*  on  the 
note,  if  the  action  is  deteated,  or  to  the  defendant  for  money 
had  and  received,  if  the  action  succeeds ;  and  his  being  also 
liable,  in  the  latter  case,  to  compensate  the  defendant  for  the 
costs  incurred  in  the  action,  by  such  non-payment,  makes  no 
difference. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note*  without  original  consideration,  if  the  payee  has 
become  bankrupt,  and  obtained  his  certificate  subsequently 
to  the  date  of  the  note,  he  is  not  a  competent  witness  for  the 
defendant,  for  he  is  no  longer  liable  to  the  plaintifi';  but 
would  be  liable  to  the  defendant,  if  the  latter  were  obliged 
by  this  action  to  pay  the  promissory  note  drawn  for  his  ac- 
commodation. 

Conclusion, — The  limits  prescribed  to  this  abridgment  will 
not  permit  the  insertion  of^  any  more  cases  under  this  head, 
nor  mdeed  is  it  necessary;  for  although  a  promissory  note% 
while  it  continues  in  its  original  shape,  does  not  bear  any  re- 
semblance to  a  bill  of  exchange,  yet  when  it  i^  indorsed,  ^the 
resemblance  begins ;  for  then  it  is  an  order  by  the  indorser 
upon  the  maker  of  the  note  to  pay  to  the  indorsee ;  the  in- 
dorser is  as  it  were  the  drawer,  the  maker  of  the  note  the  ac- 
ceptor, and  the  indorsee  the  payee. 

From  this  resemblance  between  a  bill  of  exchange  and  pro- 
missory note,  it  follows  that  many  of  the  rules  which  are  ap- 
plicable to  bills  of  exchange,  hold  also  in  the  case  of  promis- 
sory notes. 

X  Hoare  ▼.  Grabam,  3  Camp.  N.  P.  C.  z  Maundrell  v.  Keonett,  London  sit- 

57.  tings,  H.  T.  49  G.  3.     Buyley  J.     1 

y  Birt  t.  Kershaw,  2  East,  458.  recog-  Camp.  K.  P.  C.  408  n. 

nised  by  Sir  W.  Grant,    M.  R.  in  a  Per  I>ord  Mansfield  €.  J.     Heylin  ir, 

PaiilT.— : — f  administrator  of  Ha-  Adamsofi,  2  Buit.  676. 
miltoih  Privy  CottBcU,  99  Jane,  1809. 
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CARRIERS. 

I.  Of  common  Carriers  and  their  Responsibility. 
II.  Of  Notices  given  bjf  common  Carriers  for  the  Pur^' 
pose  of  limiting  their  Responsibility^  and  the 
Manner  in  which  such  Notices  have  been  con* 
strued. 

III.  Of  the  Lien  of  Carriers* 

IV.  By  whom  Actions  against  common  Carriers  ought 

to  be  brought. 
y.  Of  the  Declaration. 
VI.  Of  Payment  of  Money  into  Court. 
YII.  Evidence. 


I.  Of  common  Carriers  and  their  ResponsibiUty. 

•Masters*  and  owners  of  ships,  hoymen,  wharfingers,* 
lightermen,  barge  owners*,  proprietors  of  waggons,  stage 
coaches  (1)  &c.  are  denominated  common  carriers;  and  by 

a  Mone  t.  Slae,  3  Lev.  69.  c  Rich  v.  Kneeland,   Cro.  Jac.  330. 

b  MayiDg  v.  Todd,  1  Stwrkie's  N.  P.  C.        Hob.  17.  S.  C. 
78. 


(I)  It  was  ruled  by  Holt,  C.  J.  in  Upsbare  v.  Aidee,  B.  R.  Lon« 
don  Sittings,  H.  8  W .  3.  Corny.  25»  that  a  hachkey  coachman  was 
not  a  common  carrier  within  the  custom  of  the  realm,  and  could 
not  be  charged  for  the  loss  of  a  passenger's  goods,  except  where 
there  was  an  express  agreement,  and  money  paid  for  the  carriage 
of  the  goods.  And  in  Middleton  v.  Fowler,  Salk.  282.  there  was 
a  like  determination  by  Holt,  C.  J.  at  N.  P.  in  regard  to  stage 
coachmen,  except  such  as  took  a  distinct  price  for  carriage  of 
goods)  as  well  as  persons.  But  in  a  late  case  of  Clarke  v.  Gray, 
4  Esp.  N.  P.  C.  177*  where  an  action  was  brought  against  the  pro* 
prietor  of  a  stage  coach,  to  recover  the  value  of  a  trunk  which  had 
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the  custom  of  the  realm',  that  is,  by  the  common  law,  are 
bound  (2)  to  receive  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward  (3),  to  take  due  care  of  them  in 
their  passage,  to  deliver  them*  safely  (4),  and  in  the  same  con* 

d  1  Rol^.  Abr.  2.  (C)  pi.  i.  e  Per  Popham,  C.  Jf.  Owen,  57.. 


been  lost  while  the  plaiutiff  was  travelling  in  the  defendant*^  coach, 
the  defendant  proved  that  he  had  given  notice,  that  he  would  not 
be  liable  for  any  parcel  of  above  £5  value,  unless  paid  for  as  such  ; 
it  was  however  contended  for  plaintiff,  that  this  notice  applied  to 
the  case  of  goods  sent  to  be  carried  only,  and  not  to  the  case  of 
passengers'  lugi^uge.  But  Lord  Ellenhorough,  C.  /.  said,  that  it 
had  been  decided,  that  the  luggage  of  passengers  came  within  the 
exception.  So  per  Chambre,  J.  2  Bos.  &  PuL  ^19*  *<  It  has  been 
determined,  that  if  a  man  travel  in  a  stage  coach,  and  take  his 
portmanteau  with  him,  though  he  has  his  eye  upon  the  portman- 
teau, yet  the  carrier  is  not  absolved  from  his  responsibility,  but 
will  be  liable  if  the  portmanteau  be  lost."  If  a  coachman  com* 
monly  carry  goods,  and  takes  money  for  so  doing,  he  will  be  in  the 
same  case  with  a  common  carrier,  and  is  a  carrier  for  that  purpose, 
whether  the  goods  are  a  passenffer^s  or  a  stranger's.  Nisi  Prius 
opinion  of  Jones,  J.  in  Lovett  v.  Hobbs,  2  Show.  127* 

(3)  An  action  on  the  case  will  lie  against  a  common  carrier  for 
refusing  to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers, 
2  Show.  327. 

(3)  In  an  action  against  a  common  carrier  for  losing  a  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  in  the  declaration  to  be  paid  for 
hire,  but  a  reasonable  reward  only ;  the  declaration  was  holdento 
be  well  enough,  for,  perhaps,  there  was  not  any  asreement  for  a 
sum  certain ;  yet  as  in  such  case  the  carrier  may  maintain  a  quan* 
turn  meruit^  he  is  equally  liable,  as  where  there  is  an  express  agree- 
ment for  a  particular  sum.  Bastard  v.  Bastard,  2  Show.  81* 
Agreed  also  in  Lovett  v.  Hobbs,  2  Show.  129* 

(4)  In  Golden  v.  Manning  and  another,  2  Bl.  Rep.  9l6.  where 
an  action  was  brought  against  carriers  for  not  delivering  goods 
within  a  reasonable  time,  the  question  was  agitated  whether  it  was 
the  duty  of  carriers  to  deliver  as  well  as  carry  goods.  The  court 
declined  giving  any  opinion  on  the  general  question,  conceiving 
that  under  the  special  circumstances  of  the  case  then  before  them, 
the  defendants  were  liable,  because  it  appeared  that  their  general 
course  of  trade  was  to  deliver  gocKis  at  the  houses  to  which  they 
were  directed,  that  they  received  a  premium,  and  kept  a  servant 
for  that  special  purpose,  and  that  they  must  be  understood  to  have 
contracted  to  carry  the  goods  in  qu^on,  on  the  same  terms,  and 
in  the  same  manner,  that  they  carried  the  goods  of  other  persons. 

.Gouldj  J»  expressed  an  opinion,  that  all  carriers  were  bound  to 
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dition  as  when  they  were  received,  or  in  default  thereof  to 
make  compensation  to  the  owner  for  any  loss  or  damage  which 
happens  while  the  goods  are  in  their  custody,  except  such 
loss  or  damage  as  arises  from  the  act  of  God  (6),  as  storms^ 
tempests,  and  the  like ;  or  of  the  enemies  of  the  king. 

In  an  action  brought  against  a  common  carrier  by  water^ 
charging  the  defendant  with  negligence,  it  was  holden  to  be 
no  defence,  **  that  the  ship  was  tight,  when  the  goods  were 

E laced  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum, 
ad  made  a  small  hole  through  which  the  water  gushed  ;*'  on 
the  ground  that  whatever  was  not  excused  by  law,  was  to  be 
deemed  a  negligence  in  the  carrier,  and  that  he  was  answerable 
in  all  events,  except  where  tlie  goods  were  damaged  by  the 
act  of  God,  or  the  king's  enemies. 

So  where  the  proprietors  of  the  Trent  navigation  ^,  had 
undertaken  to  carry  goods  from  Hull  to  GainslK>rough,  and 
the  vessel,  on  board  which  the  goods  were  placed,  drove 
against  an  anchor  in  the  river  H  umber,  and  sank ;  it  was 
holden,  that  the  carriers  were  responsible  to  the  owner  of 
the  goods  for  the  damage  sustainea ;  although  it  was  proved^ 

f  Dale  V.  Kali,  l  WiU.  98].  tion  ▼.  Wood,  E.   25  G.  3.  B.  R* 

g  Proprietors  of  the  Trent  NaTiga-        3  Esp.  N.  P.  C.  127. 


give  notice  of  the  arrival  of  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.  In  Hyde  v.  the  Trent 
and  Mersey  Navigation  Company,  5  T.  R.  396.  the  general  ques- 
tion, whether  a  carrier  was  bound  to  deliver  the  goods  to  the  person 
to  whom  they  are  directed  was  again  agitated ;  Ashharst,  Buller, 
and  Grose,  Js.,  were  of  opinion  that  a  carrier  was  so  bound ;  but 
Kenton,  C.  J.  appears  to  have  inchned  to  the  contrary  opinion.  The 
special  circumstances  of  the  case  (which  see  post,  p.  381.)  rendered 
it  unnecessary  for  the  court  to  decide  the  general  question. 

(5)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant, 
who  was  a  common  carrier ;  coming  through  bridge,  bff  a  sudden 
gust  of  wind  the  hoy  sunk,  and  the  goods  were  spoiled.  Pratt,  C.  J. 
held  the  defendant  not  answerable  ;  the  damage  having  been  oc- 
casioned by  the  act  of  God.  For,  though  uie  defendant  ought 
not  to  have  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the 
weather  had  been  tempestuous,  yet  this  being  only  a  sudden  gust 
of  wind  had  entirely  varied  the  case.  The  plaintiff's  counsel 
having  offered  some  evidence,  that  if  the  hoy  had  been  in  a  better 
condition  it  would  not  have  sunk,  the  Chief  Justice  said  that  a 
carrier  was  not  obliged  to  have  a  new  carriage  for  every  journey  ;  it 
was  sufficient,  if  he  provided  one  which,  without  any  extraordmary 
accident,  (such  as  this  was)  would  probably  perform  the  journey; 
Amies  v.  Stephens,  Str.  128« 
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that  the  accident  was  occasioned  by  the  negligence  of  the 
persons  on  board  a  barge  in  the  river,  who  had  not  put  a  buoy 
out,  to  mark  the  place  where  the  anchor  lay :  the  court,  ol>- 
serving,  that  there  was  a  degree  of  n^ligence  in  the  master 
of  the  vessel  also ;  for  his  not  seeing  the  buoy  ought  to  have 
put  him  upon  inquiring  more  minutely  about  the  anchor ;  and 
even  if  there  had  not  been  any  actual  negligence,  yet  negli- 
gence in  law  was  sufficient 

A  common  carrier  bein^  an  insurer  in  all  cases  (except 
the  two  before  mentioned)  is  responsible  for  a  loss  occasioned 
by  accidental  fire,  provided  such  loss  happens  while  the  goods 
are  remaining  in  his  custody  (6)  as  a  common  carrier. 

As  where  the  goods  intrusted  to  a  common  carrier  were 
consumed  by  an  accidental  fire^,  communicating  to  a  booth 
where  the  goods  had  been  deposited  by  the  carrier  in  the 
course  of  the  journey,  it  was  holden,  that  the  carrier  was 
liable,  although  the  jury  found,  that  the  goods  were  con- 
sumed without  any  actual  negligence  on  the  part  of  the 
carrier. 

So  where  common  carriers  from  A.  to  B  *.  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B.  (where 
they  usually  unloaded,  but  which  did  not  belong  to  them) 
.  to  the  house  of  the  consignee  in  B.,  it  was  holden,  they  were 

b  ForwHrd  t.  Pittard,  ]  T.  R.  37.  i   Hyde  ▼.  Trent  and  Mersey  Naviga- 

tion, 5  T.  R.  399. 


(6]  In  an  action  by  the  East  India  Company  against  a  lighter- 
man, on  an  undertaking  to  carry  for  hire  on  the  river  Thames,  from 
the  ship  to  the  Company's  warehouses,  it  appeared,  that  it  was  the 
usage  of  the  Company,  on  the  unshipping  their  goods,  to  put  an 
officer,  called  a  guardian,  in  the  lighter^  who,  as  soon  as  the  ladin£^ 
is  taken  in,  puts  the  company's  locK  on  the  hatches,  and  goes  with 
the  goods  to  see  them  safely  delivered  at  the  warehouse.  This  had 
been  done  in  the  present  case,  and  part  of  the  goods  were  lost.— 
Raymond*  C.  J.  was  of  opinion,  that  this  differed  from  the  common 
case,  this  not  being  any  trust  in  the  defendant,  and  the  goods  were 
not  to  be  considered  as  ever  having  been  in  his  possession,  but  in  the 
possession  of  the  Company's  sen-ant,  who  had  hired  the  lighter  to 
use  himself;  he  thought,  therefpre,  that  the  action  was  not  main- 
«  tainable,  and  the  plaintiffs  were  non-suited.  East  India  Company 
V.  PuUen,  Str.  690.  It  was  observed  by  Chambre,  J.  in  2  Bos. 
&  Pul.  419*  that  the  foregoing  decision  proceeded  on  the  usage  of 
the  East  India  Company,  who  never  intrust  the  lightennen  with 
their  goods,  but  give  the  whole  charge  of  the  property  to  th^ 
officer,  called  the  guardian. 
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responsible  for  a  loss  by  an  accidfental  fire  while  the  goods 
were  in  that  warehouse ;  although  they  allowed  the  profits  of 
the  cartage  to  another  person,  and  that  circumstance  was 
known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  defendants 
custody  as  common  carrier^,  he  is  not  liable ;  as  where  the 
goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merp ly  for  the  convenience 
of  the  owner,  until  they  could  be  forwarded  by  another  con- 
veyance, (the  owner  not  paying  the  defendant  any  thing  for 
the  warehouse  room)  and  were  consumed  by  an  accidental 
fire  there,  it  was  holden,  that  the  defendant  was  not  liable. 
And  it  has  been  holden,  that  a  carrier  may  exclude  all  respon- 
sibility for  a  loss  by  fire,  by  a  notice  to  that  effect  ^    • 

If  a  common  carrier  be  robbed  of  the  goods  ",  he  shall 
answer  the  value  of  them ;  for  having  Im  hire^  there  is  an 
implied  undertaking  for  the  safe  custody  and  delivery. 

Where  a  person  undertakes  to  cany  goods  safely  and  se- 
curely ",  he  will  be  responsible  for  the  damage  they  sustain 
in  the  carriage  through  his  neglect,  though  he  is  not  a  com* 
mon  carrier,  nor  has  any  reward  for  his  labour  (7);  and  this 

k  Gartide  ▼.  Trent  and  Mersey  Nari-    m  ]  Imt.  89.  a.  Woodleife  ▼.  Cnrties, 

Ration,  4  T.  E.  581.  1  Rol.  Abr.  a.  (C)  pi.  4.  S.  P. 

t  Maving  v.  Todd,  1  Siarkie,  N.  P.  C.  79.    n  Coggs  t.  Bernard,  Lord  Raym.  909. 


(7)  In  a  special  action  on  the  case,  wherein  the  plainti£P  declared 
that,  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A.  to  6.,  yet  the  defendant  carried  the  same  so  n^li- 
gently,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
£10.  On  demurrer  to  the  declaration,  it  was  objected  by  Hawkins, 
Serjeant,  that  the  plaintiff  had  not  declared  on  the  general  custom 
of  the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must 
be  takeii  to  be  a  private  person ;  if  so,  there  was  not  any  consi- 
deration laid,  and  consequently  the  promise  was  merely  nudum 
pactum.  2dl;^.  The  plaintiff  nad  not  set  forth  a  delivery  of  the 
nare,  upon  which  the  promise  was  made,  and  for  the  breach  of 
which  promise  the  action  was  brought.  Probyn  and  Rwnolds 
(the  only  judges  in  court)  as  to  the  first  objection  admittea,  that 
the  defendant  must  be  taken  to  be  a  private  person;  but  it  was  de- 
termined in  Coggs  V.  Bernard,  that  a  private  person  was  answerable, 
if  he  undertook  the  carriage  of  goods,  for  a  misfeasance,  though 
there  was  not  any  consideration ;  and  the  only  difference  was,  that 
a  common  carrier  was  obliged  to  undertake  the  carriage  of  goods, 
and  a  private  person  was  not ;  but  if  a  private  person  voluntarily 
undertook  it,  he  was  by  law  answerable  for  damage  arising  from  his 
negligence.     As  to  the  second  objectionj  the  court  said,  that  the 
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rule  holds,  although  tb^plaintiffy  for  greater  caution,  sends 
his  servant  with  the  goods,  who  pays  a  person  for  guarding 
them,  because  he  apprehends  danger  of  their  being  stolen^ 

Coach  owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  oversetting 
of  the  coach  from  the  horses  taking  fright,  there  not  being 
any  negligence  in  the  driver  >* ;  but  otherwise  it  is,  if  fhere  be 
negligence  in  the  driver. 

The  proprietors  of  a  mail  coach  are  answerable  for  an  in- 
jury sustained  by  a  passenger,  through  the  misconduct  of  their 
driven    White  v.  fioulton,  Peake*s  N.  P.  C.  81, 

A.,  a  stable  keeper,  let  to  B.  four  horses  to  draw  B.'s  car- 
riage from  C.  to  D.  The  horses  were  rode  by  A/s  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an 
ii\jury.  It  was  holden,  that  I.  S.  might  maintain  an  action 
against  A*   Sammell  v.  Wright,  5  Esp.  N.  P.  C.  368. 


1 


II.  Of  Notices  given  by  common  Carriers  far  the  Put* 
pose  of  limiting  their  Responsibility ,  and  the 
Manner  in  which  such  Notices  have  been  con^ 
construed^ 

The  general  responsibility  of  common  carriers  under  all 
circumstances,  except  those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  vulue,  and  to  require  a  premium  in  proportion 
to  the  risk.  In  this  case,  if  the  premium  is  not  paid,  the 
carrier  will  not  be  answerable  (8).      That  the  public  may 

o  Robiuou  ▼.  Dttomare,  8  Bos.  and      p  Aaton  ▼.  HeaTen,  s  Eip.  N,  P.  C. 
Pul.  41 6.  533. 


delivery  was  implied ;  fbr  it  was  stated,  that  the  defendant  had 
carried  the  hare  part  of  the  wav,  which  he  could  not  have  done 
without  a  delivery ;  and  as  for  the  breach  of  promise,  the  action  was 
not  brought  for  that,  but  for  the  loss  of  the  hare ;  the  promise  was 
only  inducement.  Accordingly  they  gave  judgment  for  the  plain- 
tiif«     Button  v.  Osborne,  B.  R.  M.  3  G.  St.  MSS. 

(8)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  contain 

jf^OO,  and  the  carrier  gave  a  receipt  for  so  much,  when  in  fact  it 

contained  j&400:  the  carrier  was  robbed;  it  was  ruled  by  Holt,  C.J. 
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be  informed  of  the  nature  of  these  special  undertakings,  it 
is  usual  for  carriers,  either  to  insert  in  the  newspapers,  or  to 
distribute  hand  bills,  or  to  place  in  a  conspicuous  situation 
in  the  office,  or  other  place  appointed  for  the  reception  of  the 
coods,  an  advertisement  in  the  form  following:  "  Take  notice, 
that  the  proprietors  of  coaches,  &c.  transacting  business  at 
this  office,  will  not  be  accountable  for  any  passengers'  lug- 
gafge,  money,  plate,  jewels,  watches,  writings,  goods,  or  any 
package  whatever,  (if  lost  or  damaged,)  above  the  value  of 
6/.  unless  insured  and  paid  for  at  the  time  of  delivery."  (9). 

The  validity  of  these  general  notices  was  questioned  in 
a  modern  case^,  and  it  was  insisted,  that  they  were  contrary 
to  the  policy  of  the  common  law;  and  that  it  was  the  duty 
of  the  carriers,  if  the  reward  was  not  adequate  to  the  risk, 
to  make  special  acceptances  of  the  goods  in  such  case,  at  a 
rate  proportioned  to  the  value  of  the  goods.  But  by  Lord 
EUenborough,  C.  J.  (who  deliveiW  the  judgment  of  the 
court)  "  considering  the  length  of  time  during  which,  and 
the  extent  and  universality  in  which  the  practice  of  making 
such  special  acceptances  of  goods  for  carriage  by  land  and 
water  has  now  prevailed  in  this  kingdom,  under  the  ob- 
servation, and  with  the  allowance  of  courts  of  justice,  and 
with'  the  sanction  also  and  countenance  of  the  legislature 
itself,  which  is  known  to  have  rejected  a  bill  brought  in 
for  the  purpose  of  narrowing  the  carrier's  responsibility  in 

q  NicholeoD  t.  WilUn,  5  Easfs  R.  S07.  See  also  Lyon  ▼.  Mills,  S  East^s  R. 
433.  where  the  same  point  was  made,  but  the  court  did  not  give  aay  opinion 
upon  it. 


that  he  should  be  answerable  only  for  £200,  for  his  reward  ex- 
tended no  further.  Tyly  v.  Morrice,  Carth.  485.  If  a  box  is  de* 
livered  to  a  carrier  generally,  and  he  accepts  it  so,  he  is  answerable, 
though  the  party  did  not  inform  him  that  there  was  money  in  it; 
but  if  the  carrier  asks,  and  the  owner  says,  there  is  not  any  money, 
or  if  the  carrier  accepts  it  conditionally,  provided  there  is  not  any 
money  in  it,  it  was  holden  by  King,  C.  J.  that  the  carrier  was  not 
liable  in  either  of  these  cases.  C  B.  Titchbum  v.  White,  Lon« 
don  Sittings,  Str.  145.     See  post.  p.  387*  n.  (Il)« 

(9)  The  terms  of  these  notices  vary.  The  provinons  of  some 
are  of  such  a  nature  as  to  go  in  discharge  of  the  liability  of  the 
carrier  entirely^  unless  the  terms  of  the  notice  are  complied  with 
(see  a  notice  of  this  kind  in  Clay  v.  Willan,  1  H.  Bl.  398.) ;  others 
limit  the  responsibility  of  the  carrier  to  a  certain  sum,  if  the  con- 
ditions are  not  complied  with.  (See  this  kind  of  notice  in  Clarke 
V,  Gray,  6  East's  R.  &64.) 
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certain  cases,  on  the  ground  of  such  a  measute  having  been 
unnecessarj',  in  as  much  as  the  carriers  were  deemed  fully 
competent  to  limit  their  own  responsibility;  considering 
also,  that  there  is  no  case  in  the  books,  in  which  the  right 
of  a  carrier,  thus  to  limit  by  special  contract  his  own  re- 
sponsibility, has  ever  been  by  express  decision  denied;  we 
cannot  do  otherwise,  than  sustain  such  right  in  the  present 
instance,  however  liable  to  abuse,  and  productive  of  incon*- 
venience  it  may  be;  leaving  to  the  legislature  (if  it  shall 
think  tit)  to  apply  such  remedy  hereafter,  as  the  evil  may  re- 
quire." * 

The  following  cases  will  illustrate  the  manner  in  which 
these  notices  have  been  construed. 

The  defendants,  who  were  proprietors  of  a  coach',  gave 
notice,  "  that  cash,  plate,  jewels,  writings,  or  any  such 
kind  of  valuable  articles,  would  not  be  accounted  for  if  lost, 
of  more  than  5/,  value,  uViiess  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value."  The  plaintiff  sent 
a  parcel,  consisting  of  light  guineas,  to  go  by  the  defend- 
ants' coach;  but  the  person,  who  was  employed  by  the 
plaintiff,  to  deliver  the  parcel,  although  acquainted  with 
the  terms  on  which  the  defendants  carried  valuables,  paid 
two  shillings  only  for  the  parcel,  and  two-pence  for  the 
booking.  Oh  the  part  of  the  ()laihtiif,  it  was  insisted,  that 
he  was  intitled  to  recover  as  far  as  51.  by  the  terms  of  thfe 
notice:  but  the  court  were  of  opinion,  that  the  fair  construc- 
tion of  the  notice  was,  that  the  defendants  were  not  liable  to 
any  extent  ( 10). 

So  where  the  defendants  had  given  notice*,  that  they 
would  not  be  accountable  for  any  parcels,  &c.  of  more  value 
than  5/.  unless  entered  as  such,  and  paid  for  accordingly; 
it  was  holden,  that  the  owner  of  a  parcel  above  the  value  of 
5/.  (which  had  been  delivered  to  the  defendants,  and  lost,  but 
which  had  not  been  entered  and  paid  for  according  to  the  va- 
lue) was  not  entitled  to  recover  any  thing. 

A  parcel  above  the  value  of  5/.',  was  delivered  to  the  de- 
fendants (who  were  proprietors  of  the  mail,  and  of  a  heavy 
coach  travelling  the  same  road)  and  accepted  by  them  to 

r  Clay  v.  Willaii,  l  H.  Bl.  293.  t  Nicholson  t.  Willan,  5  East's  R.507. 

8  Uett  T.  Mountain,  4  £a6t*4  R.  d?!. 


(10)  Pigott  V,  Dunn,  B.  R.  E.  36  G.  3.  S.  P.  cited  by  Lawrence, 
J.  in  Yate  v.  Willan,  2  East's  R.  134. 
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be  conveyed  by  the  mail.  Notwithstandin;;  thk  acceptance 
the  parcel  wa«  booked  to  go  by  the  heavy  coach.  The  par- 
cel was  losty  but  it  did  not  appear  in  what  manner.  At 
the  trial  it  was  proved  that  the  owner  had  notice  of  an  ad- 
vertisement placed  in  the  coach-office,  in  terms  the  same  as 
that  which  is  set  forth  in  p.  384.  of  this  work.  The  parcel  in 
question  had  not  been  booked  and  paid  for  according  to  the 
terms  of  the  notice.  On  the  part  of  the  owner  of  the  par- 
cel it  was  insisted,  that  the  loss  had  not  been  incurr^  in 
the  couree  of  the  defendants'  employmeut  as  carriers,  but 
had  been  occasioned  by  an  act  of  tortious  conversion  in  di- 
rect contravention  of  the  terms  on  which  the  goods  were 
delivered  to  and  accepted  by  the  defendants.  But  it  was 
holden,  that  the  evidence  on  which  this  ai^ument  was 
founded,  viz.  the  mere  fact  of  the  booking  of  the  goods  for 
a  different  coach,  and  a  subsequent  non-delivery,  amounted 
only  to  a  negligent  discharge  of  duty  in  their  character  as 
carriers,  and  not  to  an  entire  renunciation  of  that  character, 
and  of  the  duties  attached  to  it,  so  as  to  make  them  guilty 
of  a  distinct  tortious  misfeasance  in  respect  of  the  goods; 
and  as  the  goods  in  question  were  above  the  value  of  5/., 
and  liad  not  been  insured  and  paid  for  at  the  time  of  the  de- 
livery, the  defendants  were  not  accountable  for  the  Bame,  and 
consequently  the  plaintiffs  were  not  intitled  to  recover  any 
thing. 

A  carrier  pave  notice,  that  he  would  not  be  accountable  for 
goods  above  the  value  of  20/.,  unless  entered,  and  an  insurance 
paid^  over  and  above  the  price  charged  for  carriage^  according 
to  their  oa/we.— The  plaintiff  caused  a  parcel  of  silk  exceeding 
the  value  of  20/.  to  be  delivered  and  booked  at  the  warehouse 
in  London,  where  the  waggon  set  out;  but  did  not  pay  any 
thing  for  insurance. — ^The  goods  were  lost. — It  was  holden 
that  the  plaintiff  was  not  intitled  to  recover".  ^ 

An  action  was  brought  against  the  proprietors  of  a  stacre 
coach*  for  not  safely  carrying  100/.  delivered  to  their  book- 
keeper in  a  bag,  from  B.  to  L.,  and  on  the  trial  it  appeared, 
that  the  money  was  put  into  a  bag  and  carried  by  the  plain- 
tiff*8  servant  to  the  defendants'  house,  and  there  delivered 
to  their  book-keeper,  who  did  not  ask  any  questions  as  to 
the  contents  of  the  bag,  but  took  it  as  a  common  parcel, 
and  was  paid  for  as  such  by  the  servant,  who  did  not  give 
him  any  information  about  it;  the  money  was  lost;  and  the 
servant  on  his  cross-examination  swore,  that  he  did  not  re*' 

11  Harris  v.  Packwood,  3  Taunt.  864.     x  Gibbon  t.  Paynton  and  another,  B» 

R.  B.  9  G.  3.  Bull.  N.  P.  71.  and  « 
Burr.  3S98. 
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ceive  any  particular  inBtructions  about  the  carriage,  but  only 
to  deliver  the  parcel  to  the  book-keeper,  and  pay  what  was , 
demanded  of  aim  for  the  carriage:  the  defendants  proved 
that  an  advertisement  had  been  put  into  the  country  news- 
paper, once  ev&ty  month  for  two  years  tocher,  concerning 
the  carriage  of  parcels  by  this  sta^  Coach,  with  a  N.  B.  iS 
the  bottom  of  it,  that  the  proprietors  would  not  be  answer- 
able for  any  money,  plate,  jewels,  writings,  or  other  valu-^ 
able  goods,  uidess  they  were  entered  as  such,  and  paid  for 
accordingly;  and  that  this  paper  was  taken'  in  at  the  housd 
where  tt^  plaintiJBT  lodged,  who  was  frequently  seen  with  it 
in  his  hand,  and  appearal  to  be  reading  it.  The  jury  found 
a  v^ict  for  plaintiff.  On  motion  for  new  trial,  the  court 
of  King's  Bench  held»  that  the  defendants  were  not  liable 
to  answer  for  this  money ;  for  a  carrier  is  only  liable  in  re^ 
spect  of  the  reward  which  he  receives :  and  in  the  present 
case  there  was  a  clear  fraud  {11)  committed  by  the  plain-^ 
tiff.  And  per  Yates,  J.  here  is  a  full  pi*oof  of  special  accep-^ 
tance,  and  a  deceit  on  the  part  of  the  plaintiff;  for  it  is 


(11)  The  plaintiff  deliTered  to  the  defendant*,  a  earrier,  a  box* 
telling  him  only,  that  there  was  a  book  and  tolmcco  in  the  box^ 
whereas,  in  fact,  it  contained  100/.  Roll,  C.  J.  was  of  opinion* 
that,  as  the  carrier  had  not  made  a  special  acceptance,  be  was  an- 
swerable; but  in  respect  of  the  intended,  cheat  to  the  carrier,  h& 
told  the  jary  they  might  consider  him  in  damages;  but  the  jury 
gave  a  verdict  for  97/*  against  the  carrier,  which  (as  the  reporter 
adds)  durum  videbatur  circutnstaniilnis.  Lord  Mansfield,  C.  J.  cited 
this  case  in  Gibbon  v.  Paynton,  4  Burr.  2301.  observing,  that  be 
should  have  agreed  in  opinion  with  the  tcircumstanlibus, 

A  box,  in  which  there  was  a  large  sum  of  money  was  brought  to 
a  carrier,  who  demanded  of  the  owner  what  was  in  it;  he  answered, 
that  it  was  filled  with  silk,  and  such  like  goods  of  mean  value  i 
upon  which  the  carrier  took  it,  and  was  robbed  f.  And  resolved^ 
that  he  was  liable ;  but  if  the  carrier  had  told  the  owner,  that  it 
was  a  dangerous  time,  and  if  there  were  money  in  it,  he  durst  not 
take  charge  of  it,  and  the  owner  had  answered  as  before,  this  mat^ 
ter  would  have  excused  the  carrier^ 

Lord  Mansfield,  C.  J*  in  Gibbon  v.  Paynton,  4  Bilrr.  930U 
commenting  on  the  preceding  case  and  the  observations  annexed 
to  it,  said,  that  he  should  have  thought  the  carrier  excused,  al- 
though he  had  not  expressly  proposed  a  caution  against  being  an^ 
•werable  for  money ;  for  it  was  artfully  concealed  from  him  that 
there  was  any  money  in  the  box.     See  ante^  note  (a)  of  this  chapter* 

*  Kenrig  v.  EirgUtton,  Aleyn,  93. 

t  Case  cited  by  Male,  in  Mone  t.  Slue,  l  Vcat.  930* 
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not  necessary  that  there'  should  be -a  personal  communw 
cation  (12),  in  order  to  make  a  special  acceptance.  Tlie 
reason  of  a  |>er3onal  cornmunication  is,  that  each  party  may 
know  the  other's  mind,  and,,  therefore,  if  they  know  each 
other  s  mind  in  any  other  manner,  that  is  sufficient.  It  has 
been  said,  however,  in  one  case^,  that  a  carrier  cannot  insist 
on  the  terms  of  the  notice  not  having  been  complied  with  in  a 
case  where  from  the  nature  and  bulk  of  the  commodity  e.  g. 
a  pipe  of  brandy,  he  must  have  been  apprized  that  the  value 
exceeded  five  pounds.  But  in  another  case*,  Gibbs,  C.  J. 
ruled  that  where  a  party  does  not  enter  and  pay  for  his  goods 
as  of  greater  value  than  5/. ;  although  the  carrier  may  infer 
from  other  circumstances  that  they  are  of  greater  value  than  5/., 
still  be  may  take  the  benefitof  the  notice;  and  that  mere  know- 
ledge that  the  goods  are  of  greater  value  than  5/.  is  not  sufficient 
to  deprive  the  carrier  of  that  benefit.  In  Beck  v.  Evans,  gross 
negligence  and  non-feasance  were  proved  on  the  part  of  the 
carrier's  servant.  And  in  Down  v.  Fromont*,  Lord  Ellen'- 
borough  ruled,  that  unless  the  appearance  of  the  goods  ne- 
cessarily  indicated  that  they  were  above  the  value  of  5/.  the 

y  Beck  ▼.  Erans,  B.  R.  M.  T.  53  O.  3.  Nisi  for  new  trial  in  Exchequer,  see 

per  Le  Blaoc,  J.  and  Lord  Ellenbo-  l  Price,  «80.    N.  The  rale  was  di»* 

roa«ph,C.  J.  l6  East,  947.  charged. 

z  Levy  v.  Waterhousc,  Devon  Sum.  a  4  Camp.  40. 
As.  1814.  Gibbs,  C.  J.    And  on  rule 
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(12)  It  is  incumbent  on  common  carriers  to  limit  their  respon* 
sibllity  by  a  notice  given  b^  themselves^  that  is,  by  advertisement 
in  a  newspaper,  hand-bills,  or  a  board  placed  in  a  conspicuous  situ* 
.  ation  in  the  office  appointed  for  the  reception  of  the  goods,  with  a 
proper  notice  painted  or  written  on  it,  in  large  characters*.  Where 
the  carrier  circulates  hand-bills  he  will  be  bound  by  their  contents, 
and  he  cannot  avail  himself  of  the  notice  in  the  office,  the  terms  ef 
which  vary  from  the  hand-bills,  and  are  more  advantageous  to  him- 
self f.  Having  taken  this  precaution,  it  will  be  left  to  the  jury  to 
presume  that  the  owners  of  the  goods  have  had  notice  of  the  adver- 
tisement, and  consequently  a  personal  communication  of  the  terms 
of  the  notice  in  each  particular  case  may  be  dispensed  with.  Where 
the  notice  is  put  on  a  board  inlaid  in  the  wall,  an  examined  copy 
will  be  sufficient  evidence;];.  In  cases  where  the  carrier  has  n*ot 
triven  a  general  notice  in  the  manner  above  mentioned,  he  will  not 
be  permitted  to  avail  himself  of  the  general  usage  as  it  prevails 
among  other  carriers.  See  Lord  Ellenborough's  opinion  on  this 
subject  in  Clark  v.  Gray,  4  Esp.  N.  P.  C.  178. 

•     ♦  See  Butler  t.  Heane,  9  Camp.  N.  P.  C.  415.  and  Clayton  ▼.  Hunt,  3  Camp. 
N.  P.  C.  27. 

t  Cobd^o  T.  Boltouy  !i2  Camp.  N.  P.  C,  108. 

t  Ibid. 
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^       

carrier  might  avail  himself  of  his  notice.  N.  The  payment 
of  the  extra  charge  may  be  dispensed  ivith,  and  if  so,  the 
notice  will  be  unavailing  ^ 

In  every  contract  for  the  carriage  of  goods'^,  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or  ves- 
sel ready  to  carry  goods  for  hire,  and  the  person  putting  goods 
on  board,  or  employing  his  vessel  or  lighter  for  that  purpose, 
it  is  a  term  of  the  contract  on  the  part  of  the  carrier  or  lighter- 
man, implied  by  laic^  that  his  vessel  is  tight  and  fit  for  the 
purpose  of  employment,  for  which  he  offers  and  holds  it  forth 
to  the  public*.  And  the  carrier  or  lighterman  will  be  re- 
sponsible for  a  breach  of  this  implied  undertaking,  although 
he  slK)uld  give  notice,  "  that  he  will  not  be  answerable  for 
any  loss  or  damage,  unless  occasioned  by  want  of  ordinary 
care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 
will  pay  10/.  per  cent,  on  such  loss  or  damage,  so  as  the  whole 
does  not  exceed  the  value  of  the  vessel  and  freight;"  because 
the  object  of  such  notice  is  to  limit  the  responsibility  of  the 
carrier  in  those  cases  only,  where  the  law  would  otherwise 
have  made  carriers  answerable  for  the  neglect  of  othersy  and 
for  accidents  which  it  might  not  be  within  the  scope  of  or- 
dinary care  and  caution  to  provide  against.  In  Ellis  v.-Tur-* 
ner,  8  T.  R.  531.  where  a  similar  notice  was  given,  the  ownfer 
of  the  vessel  was  holden  liable  for  the  whole  loss  upon  the 
special  undertaking  of  the  master. 

By  Stat  7  G.  2.  c.  15.  s.  1.  reciting,  that  it  had  been  holden, 
that  the  owners  of  vessels  were  answerable  for  goods  made 
away  with  by  the  masters  or  mariners,  without  the  knowledge 
or  privity  of  the  owners,  whereby  merchants  were  discouraged 
from  adventuring  their  fortunes  as  owners  of  vessels,  to  the 
prejudice  of  trade  and  navigation,  it  is  enacted,  that  "  the 
owners  of  vessels  shall  not  be  liable  for  any  loss  or  damage, 
by  reason  of  any  embezzlement,  secreting,  or  making  away 
with  (by  the  master  or  mariners)  of  any  goods  shipped  on 
board  any  vessel,  or  for  any  act,  matter,  or  thing,  damage, 
or  forfeiture,  done,  occasioned,  or  incurred  by  the  master  or 
mariners,  or  any  of  them,  without  the  privity  and  know- 
ledge of  the  owners,  further  than  the  value  of  the  vessel 
\^ith  her  appurtenances  and  freight  for  the  voyage,  wherein 
**  the  embezzlement,  &c.  ^hall  be  made." 

An  action  was  brought  against  the  owner  of  a  vessel  to  re- 
cover the  value  of  a  quantity  of  dollars'",  shipped  by  the 

« 

b  WUson  ▼.  Freeman,  2  Camp.  N.      c  Lyon  v.  Mills,  5  Eagt^s  R.42d. 
P.C.527.  d  lb. 

•  c  Sutton  T.  Mitchell,  i  T.  R.  19^     . 
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plaintiff  on  board  the  drfendanfs  vessel,  bound  from  London 
for  Hambutgh.  The  dollars  had  been  taken  during  the  night, 
by  force,  from  on  board  the  vessel,  by  a  number  of  fresh  wa- 
ter pirates,  as  the  vessel  lay  at  anchor  in  the  Thames.  The 
defendant  relied  on  the  preceding  statute,  proving  that  one  of 
the  mariners  was  accessory  in  the  robbery,  by  giving  intelh- 
ligeace.  The  court  of  King's  Bench  were  of  opmion,  that 
this  case  fell  within  the  words, "  any  act,  matter,  or  thing, 
done,  occasioned,  or  incurred,  by  master  or  mariners,  or  ^y 
of  them,"  and,  consequently,  that  the  defendant  was  not  liable 
beyond  the  vaJue  of  the  vessel  and  freight 

The  preceding  statute  afforded  a  very  inadequate  protec- 
tion  to  the  owners  of  vessels,  for  they  still  rema^ined  liable  for 
the  full  amount  of  goods  lost  by  robbery,  enabe^zlement,  &c. 
to  which  the  master  or  mariners  were  not  privy ^  and  the  case 
of  a  loss  by  fire  was  wholly  unprovided  for  by  that  statute ; 
to  remedy  these  inconveniences,  and  for  the  further  encou- 
ragement of  trade  and  navigation,  the  statute  €6  G.  3.  c.  80. 
8. 1,  has  confined  the  liability  of  the  owners  of  vessels  for  wiy 
loss  or  damage,  by  reason  of  any  robbery,  embezzlement,  &c. 
without  the  privity  of  the  owners,  to  the  value  of  the  vessel 
and  freight,  although  the  master  or  mariners  are  not  concerned 
in^  or  privy  tOy  such  rohheryy  embezzlement y^c.    The  second 
section  exempts  the  owners  of  vessels  entirely  from  answering 
for  any  loss  by  fire.    And  by  the  third  section,  "  the  owner* 
**  of  vessels  shall  not  be  liable  to  answer  fwr  any  loss  happen- 
**  ing  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  prc- 
^*  cious  stones,  by  reason  of  any  robbeiy,   embezzlement, 
•*  making  away  with,  pr  secreting  thereof,  unless  the  owner 
"  or  shipper,  at  the  time  of  shipping,  insert  in  his  bill  of  lad- 
*'  ing,  or  otherwise  declare  in  writing  to  the  master  or  owner 
of  the  vessel,  the  nature,  quality,  and  value,  of  such  gold, 
&c."    The  fourth  section  directs,  that  the  freighters  or  pro- 
prietors shall  receive  satisfaction  in  average,  in  proportion  to 
their  respective  losses,  if  the  value  of  vessel  and  amount  of 
freight  shall  not  be  sufficient  to  make  them  full  compensation ; 
and  empowers  the  freighters  or  proprietors,  or  any  of  them, 
in  behalf  of  himself  and  the  other  proprietors,  or  the  owners 
of  the  vessel,  to  exhibit  a  bill  in  equity  for  the  discovery  of 
the  amount  of  the  losses,  and  also  of  the  value  of  the  vessel 
and  freight,  and  for  an  equal  distribution  and  payment  there- 
of among  the  freighters  in  proportion  to  their  losses ;  provided 
that,  where  the  part-owners  of  the  vessel  exhibit  the  bill, 
they  shall  annex  an  affidavit,  negativing  collusion  with  any 
pf  the  defendants ;  and  shall  thereby  offer  to  pay  the  value  of 
the  vessel  and  freight  as  the  court  shall  direct^  whereupon  the 
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court  shall  ascertain  the  value,  and  direct  payment  theic^of,  a& 
in  the  case  of  bills  of  interpleader. 

The  preceding  statutes  do  not  affect  the  liability  of  mastera 
and  mariners  ^ 

By  Stat  3  &  4  W.  &  M.  c.  V2.  s.  24.  "  Justices  of  the  peace 
of  every  county  and  place  in  England  or  Wales,  are  em- 
powered at  the  next  quarter  or  general  sessions  after  Easter 
"  day,  yearly,  to  assess  aiid  rate  the  prices  of  all  land  carriage 
of  goods,  brought  into  any  place  within  their  Jurisdiction, 
by  any  common  waggoner  or  carrier,  and  to  certify  the  rates 
to  the  mayors  and  chief  officers  of  the  market  towns-  withiix 
their  jurisdiction,  to  be  hung  up  in  some  public  place ;  and 
"  waggoners  or  carriers  taking  more  than  the  rate  fixed,  shall 
*•  forfeit  5/.  to  be  levied  by  distress  and  sale  of  goods,  by  war-. 
"  rant  of  two  justices,  where  the  waggoners  or  carriers  reside.'* 
And  by  stat  21  G.  2.  c.  28.  s,  3.  reciting  the  preceding  pro- 
vision, and  further,  that  no  rates  for  the  carriage  of  gooda 
from  distant  parts  of  the  kingdom  to  London,  and  places  ad- 
jacent, had  been  yet  settled,  and  that  several  common  wag- 
goners had  thence  taken  occasion  to  enhance  the  price  of  car- 
riage of  goods  to  the  prejudice  of  trade,  it  is  enacted,  "  that 
**  every  common  waggoner  or  carrier,  who  shall  demand  and 
•*  take  any  greater  price  for  the  bringing  goods  to  London,  or 
"  to  any  place  within  the  bills  of  mortality,  than  is  settled  by 
**  the  in  P.  for  the  county  or  place  whence  such  goods  are 
brought,  for  the  carrying  gooas  from  London  to  such  coun- 
ty or  place,  shall  for  every  such  offence  forfeit  and  pay  5/.  to 
the  use  of  the  party  grieved ;  to  be  recovered  as  by  stat 
3  &  4  W.  &  M.  or  by  distress  and  sale  of  goods,  by  warrant 
*•  under  the  hands  and  seals  of  two  J.  P.  for  the  counties  of 
"  Middlesex,  Surry,  city  of  London,  or  Westminster;  and  the 
"  respective  cjerks  of  the  peace  are  directed  after  Easter  ses- 
"  sions,  yearly,  to  certify  to  the  Lord  Mayor  of  London,  and 
**  to  the  respective  clerks  of  the  peace  for  Mid  llesex,  Surry, 
**  and  Westminster,  the  rates  so  made ;  which  certificate,  or 
"  an  attested  copy  thereof  signed  by  the  officer,  to  whom  the 
•*  same  shall  be  so  transmitted,  shall  be  evidence  of  the  rates 
"  and  prices  set  for  the  carrying  goods  to  any  county  or  place." 

A  doubt  is  expressed  in  a  note  to  Kirkman  v.  Shawcross, 
6  T.  R.  18.  n.  (a)  whether  the  last-mentioned  statute  is  not 
tcholly  repealed  by  stat  7  Geo.  3.  c.  40.,  but  upon  an  exami- 
nation of  that  statute,  s.  60.,  it  will  be  found  that  there  is  an 
express  exception  of  what  relates  to  the  rate  or  price  for  car- 
riage of  goods.  It  seems,  therefore,  that  the  preceding  clause 
is  still  in  force. 

f  See  7  G.  2.  c.  15.  s.  4.  and  26  G.  3.  c.  36.  s.  5. 
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IIL  Of  the  Lien  of  C carriers. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  lien*  as  far  as  the 
carriage  price  of  the  particular  goods,  but  not  to  any  greater 
extent  As  of  late  years  common  carriers  have  on  the  one 
hand  limited  their  responsibility  by  general  notices,  so  on  the 
other  hand  they  have  been  attempting  to  extend  their  lien,  so 
as  to  cover  their  general  balances,  or  in  other  words,  they  have 
claimed  a  general  lien.  In  a  late  case  (Rushforth  v.  Had- 
,  field,  6  East's  R.  519  7  East's  R.  224.)  it  seems  to  have  been 
admitted  by  the  court,  that  the  lien  claimed  by  a  carrier  for  his 
general  balance,  was  not  founded  on  the  common  law,  but 
that  such  a  lien  might  arise  by  contract  between  the  owner  of 
the  goods  and  the  carrier ;  and  that  usage  of  trade,  if  general, 
uniform,  and  long  established,  was  evidence  of  such  con- 
iract  (13).    But  it  was  resolved,  that,  as  general  lieiis  were 

g  Skinner  ▼.  Upshaw,  Ld.  Raym.  753. 


(13)  See  Naylor  v.  Mlingles,  1  Esp.  N.  P.  C.  lOp.  where  it  was 
coDtended,  that  a  wharfiu^er  had  a  lien  for  hitf  general  balance; 
Lord  Kenyon,  C.J.  said,  "  that  liens  were  either  by'comrpon  law, 
usage,  or^ agreement.  Liens  by  the  common  law  were  given  where 
a  party  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  as 
the  law  imposed  the  burthen,  it  also  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  inn-keepers ;  that  a 
lien  from  usage  yvas  a  matter  of  evidence.  The  usage  in  the  pre- 
sent case  had  been  proved  »o  often,  he  said  it  should  be  considered 
as  a  settled  point,  that  wharfingers  had  the  lien  contended  for.^ 
And  in  Spears  v.  Hartly,  3  Esp.  N.  P.  C.  81.  Lord  Eldon,.  C.  J. 
(on  the  authority  of  the  preceding  case)  held,  that  a  wharfinger  had 
a  lien  for  his  general  balance,  $uid  farther,  that,  although  the  bsh- 
lance  was  of  more  than  six  years  standing,  the  wharfinger  might 
retain  the  goods  by  virtue  of  his  general  Hen,  for  the  debt  was 
not  discharged  by  the  operation  of  the  Statute  of  Limitations,  but 
the  remedy  only.  See  also  Aspinall,  assignee  of  Howarth  v.  Pick- 
ford,  3  Bos.  &  Pul.  44.  n.  (a)  Trovef  for  goodft.  The  d^ence  was, 
that  the  goods  were  put  by  Howarth  into  the  hands  o£  the  defend- 
ant, as  a  carrier,  to  be  forwarded  from  Manchester  to  his  warehouse 
in  London,  and  that  the  defendant  was  entitled  to  retain  against 
the  estate  for  ^he  general  balance  due  from  H.  for  the  carriage  of 
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not  to  he  favoured^  the  party  who  sets  up  snch  a  claim  ought 
to  make  out  a  very  strong  case,  and  evidence  of  a  few  recent 
instances  of  detainer  by  carriers,  for  their  general  balance, 
would  not  be  sufficient  to  furnish  an  inference,  that  the  party 
who  dealt  with  a  carrier,  had  knowledge  of  the  usage,  and  so 
to  warrant  a  conclusion,  that  he  contracted  with  reference  to 
it,  and  adopted  the  general  lien  into  the  particular  contract. 

It  is  to  be  observed,  that  liens  at  law  exist  only  in  cases 
where  the  party  entitled  to  them  has  the  possession  of  the 
goods ;  consequently,  if  a  carrier  parts  with  the  possession 
of  the  goods,  after  the  lien  attaches,  the  lien  is  gone. 

An  usage  for  carriers  to  retain  goods  ^,  as  a  lien  for  a  ge- 
neral balance  of  account  between  them  and  the  consignees, 
does  not  aflect  the  right  of  the  consignor  to  stop  the  goods  in 
transitu. 

A  carrier'  who,  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  g<>ods  by  the  consignor,  has  not  any 
right  to  retain  them  against  the  consignee  for  a  general  balance 
due  to  him  for  the  carriage  of  other  goods  of  the  same  sort^ 
pent  by  the  consignor.     .  *  ^ 


IV.  By  whom  Actions  against  Common  Carriers  ought 

to  be  brought. 

In  general  the  action  against  a  carrier,  for  the  non-delivery 
or  loss  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time ;  for  he  is  the  person  who  has  sustained  the  loss,  if 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 

b  Oppenlieim  v.  Ruisel,    3  Bos.  ic   \   Butler  v.  Weolcott,  9  Bm.  k,  Pul. 
Pul.  42.  N.  R.64. 


the  good«.  This  right  was  established  byeridence  6f  the  defendant 
having  before  claimed  and  been  allowed  to  retain  for  his  general 
balance*  both  against  bankrupt  estates  and  solvent  customers,  and 
also,  by  the  evidence  of  a  principal  carrier  on  the  western  road  tp 
the  same  effect,  respecting  himself. 
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from  the  person  by  whom  he  has  been  injured^.  Hence  where 
a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at  the  in- 
stant when  the  goods  are  delivered  to  the  carrier,  such  deh* 
very  operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  of  stoppage  in  transitu  by 
the  seller)  vests  in  the  purchaser,  he  alone  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods ; 
and  this  rule  holds  as  well  where  the  particular  carrier  is  not 
named  by  the  purchaser^  (14)  as  where  he  is"^;  and  it  holds 
as  well  in  the  case  of  a  carrier  by  \i'ater  as  where  the  goods 
are  conveyed  by  land. 

7'he  plaintiiT  had  shipped  goods'  on  board  the  Mercurius, 
of  which  the  defendant  was  owner,  to  be  carried  from  Lon- 
don to  I'onnin^en.  The  goods,  (as  appeared  by  an  admission 
on  the  part  of  the  plaintiff,)  were  expressed,  in  the  bills  of 
lading,  to  be  shipped  by  order  and  on  account  of  Hesse  and 
Co.  of  Hamburgh.  The  ship  arrived  in  the  river  Eyder,  but 
was  prevented  irom  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majesty's  frigates,  and  ordered  to  re- 
turn home.  After  her  return,  the  captain  made  an  affidavit, 
that  he  believed  the  cargo  to  be  Danish  property ;  whereupon, 
the  goods  were  unload^  and  deliveren  over  to  the  admiralty 
marshal,  and  libelled  in  the  admiralty  court:  the  plaintitf 
afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  brought  to  recover  the  expenses  incurred  by 
the  suit  in  the  admiralty.  On  the  partof  the  defendant  it  was 
'  insisted,  that  the  goods  being  shipped  by  order,  and  on  ac- 
count, of  Hesse  and  Co.  the  property  vested  in  them  inmie- 
diately  on  their  being  shipped  on  board  the  Mercurius. 

k  Dawes  r.  Peck,  8  T.  R.  330.  1  Atk.  m  Dawes  t.  Peck,  sapnu 

S48.  S.  P.  n  BrowDT.  Hoftgaon,  London  Sitting*, 

1  Dutton  T.  SolomoiMOD,  3  Boa.  le  B.  R.  sd  March,  I809.  s  Canp.  N. 

Pttl.  584.  P.C.  36. 


( 1 4)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee, 
to  a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendee.  Dutton  v.  Soioroonson,  3  B08.  &  Pul.  582.  And  the 
goods  are  immediately  upon  the  delivery  to  the  carrier  at  the  risk 
of  the  vendee,  although  the  carrier  is  to  be  paid  by  the  vendor. 
King  V.  Meredith,  3  Camp.  N.  P.  C.  639*  The  vendor  is  Dot 
bound  to  enter  and  insure  the  goods  with  the  carrier  as  above  the 
limited  value,  without  instructions  for  that  purpose.  Cothay  v. 
Tute,  3  Camp.  N.  P.  C.  129.  But  the  delivery  to  the  carrier 
ought  to  be  in  such  a  manner,  as  to  furnish  the  purchaser  with  a 
remedy  over  against  the  carrier,  in  case  of  loss.  Buckman  t* 
Levi,  6  Camp.  N.  P.C.  414. 
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Dawes  v.  Peck,  and  Duttx>a  v.  Solomonson»  were  cited.  It 
was  also  urged,  that  a  recovery  by  the  present  plaintiff  could 
not  protect  the  defendant  from  an  action  at  the  sirit  of  Hesse 
and  Co.  On  the  part  of  the  plaintitf  it  was  contended,  that 
there  was  a  distinction  between  the  carrying  goods  from  one 
part  of  England  to  another,  and  the  transporting  them  beyond 
sea.  That  after  a  delivery  of  goods  to  a  carrier,  to  carry  them 
from  one  part  of  Endand  to  another,  the  vendor  had  no  pro- 
perty in  the  goods,  but  only  a  right  of  stopping  in  tranntu  : 
and  it  was  admitted,  that  if  the  goods  were  directed  to  be 
sent  by  a  carrier,  without  specifying  the  carrier,  the  delivery 
to  the  carrier  was  a  deliveiy  to  the  vendee;  but  uiged  that, 
in  the  case  of  goods  sent  abroad,  if  the  goods  arrived  safe, 
they  were  to  bepaid  for ;  aliter,  if  they  do  not  arrive.  Lord 
Ellenborough,  C.  J.  "  They  are  shipped  by  order,  and  oii  ac- 
count, of  Hesse  and  Co.  I  can  recognize  no  property  but 
that  recognized  by  the  bill  of  lading."     Plaintiff  nonsuited. 

It  is  observable,  that  in  the  case  of  Davis  v.  James,  5  Burr. 
2680,  it  was  holden,  that  the  consignor  might  maintain  the 
action ;  but  the  ground  of  that  decision  was,  that  the  con- 
signor had  made  himself  responsible  to  the  carrier  for  the  price 
of  the  carriage.  In  Moore  v.  Wilson,  1 T.  R.  659,  where  the 
action  was  brought  by  the  consider,  and  the  plaintiff  having 
averred  in  his  declaration,  that  the  hire  was  to  be  paid  by 
him,  proof  that  the  hire  was  to  be  paid  by  the  consignee  was 
holden  not  to  be  a  variance^  on  the  ground  that  whatever 
might  be  the  contract,  between  the  vendor  acd  the  vendee, 
the  agreement  for  the  carriage  was  between  the  carrier  and  the 
Tendor,  the  latter  of  whom  was  by  law  liable. 

Where  goods  were  delivered  to  a  carrier  at  Exeter  to  con- 
vey to  Falmouth,  and  there  deliver  them  to  an  agent,  who  was 
to  forward  them  to  the  consignee  abroad;  and  the  carrier  de- 
tained the  goods  on  the  ground  of  a  lien  against  the  agent  for 
his  general  balance;  it  was  holden,  that  trover  might  be  main- 
tained against  the  carrier  at  the  suit  of  the  consignor  \ 


V.  Of  the  Declaration. 


Formerly  the  declaration  in  actions  against  common  car- 
riers stated  their  employment  as  cofnmon  carriers',  their 

j»  Tagliabue  ▼.  Wynn  and  another,    p  Herne*!  Plead.  76.  Vid.  But.  37, 9S. 
Corawal)  Leoi.  Am.  1813.  Wo«d  B. 
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liability  by  the  custom  of  the  realm,  a  delivery  to,  and  accept- 
ance by  the  defendants  of  the  ffoods  to  be  carried,  for  a  rea- 
sonable hire  or  reward,  concluding  with  the  loss  or  damage  to 
the  goods ;  but  the  modem  practice  is  not  to  declare  in  this 
form,  but  in  assumpsit  (15),  and  not  to  state  either  the  em- 
ployment of  the  defendants  as  common  carriers,  or  the  custom 
of  the  realm  (16)  as  to  their  liability.  This  form  of  declara- 
tion has  prevailed  since  the  decision  of  Dale  v.  Hall,  M.  T. 
1750,  in  which  it  was  settled,  that  it  did  not  make  any  differ- 
ence, whether  the  plaintiif  declared  on  the  custom,  or,  more 
generally,  in  assumpsit ;  for^  by  stating  that  the  defendant 
carried  tbV  hire,  it  would  appear  that  the  defendant  was  a 
common  carrier,  and  then  the  law  would  raise  the  promise 
fropi  the  nature  of  the  contract    But  although  the  plaintiff  is 


■•^■ 


(15)  It  may  be  observed,  however,  that  where  the  circumstances 
of  the  case  require  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise  form, 
analogous  to  the  ancient  form,  and  founded  on  a  breach  of  duty, 
iswlopted.  It  is  worthy  of  remark,  that  Denison,  J.  said,  in  Dale 
v.  Hall,  B.  R.  H.  ^4  G.  2.  MSS  that  where  the  action  was  found- 
ed on  the  custom,  it  was  ex  contractu,  and  that  trover  and  an  ac- 
tion on  the  custom  could  not  be  joined  ;  and  in  Boson  v.  Sand  ford 
and  another,  Salk.  440.  the  court  held,  that  an  action,  charging* 
the  defendants  with  a  breach  of  their  duty  as  carriers,  was  not  an 
action  ex  deUftOy  but  ex  quasi  contractu^  and  on  this  ground  they 
decided,  that*ihe  action  being  brought  against  two  of  four  part- 
owners  of  a  ship  could  not  be  sustained,  although  the  defendants 
had  not  pleaded  this  matter  in  abatement,  but  had  relied  on  the  ge- 
neral issue,  not  guilty.  This  case,  however,  as  to  the  taking  ad- 
vantage of  the  omission  of  some  of  the  partners  on  the  general  issue, 
has  been  overruled  in  Rice  v.  Shute,  5  Burr.  26l  1,  and  in  subse- 
quent cases  (see  ante,  p.  1 15,  n.  64) ;  and  as  to  the  form  of  the  ac- 
tion. Boson  v.  Sandford  was  overruled  in  Dickon  v.  Clifton,  2  Wils. 
319,  which  was  recognized  by  Lord  Ellenborough,  C.  J.  delivering 
the  judgment  of  the  court  in  Govett  v.  Radnidge,  3  £ast*s  R.  63. 

(16)  "  The  custom  of  the  realm  is  the  law  of  the  realm  +,  and 
consequently  it  need  not  be  m»t  forth  in  the  declaration."  Per 
Denison,  J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke,  C.  J. 
in  Boucher  v.  Lawson,  Ca.  temp.  Hard.  199'  See  also  Hargrave's 
Co.  Litt.  p.  89  a.  n.  7.  **  It  seems  not  only  unnecessary,  but  even 
improper,  to  recite  the  custom  in  the  declaration,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which  ought 
to  be  pleaded,  and  the  general  custom  of  the  realm,  of  which  th^ 
courts  are  bound  to  take  notice  without  pleading." 

*  See  the  declaration,  2  Show.  473.  &  Carth.  isa. 
t  1  Inst.  115.  b.  Hob.  is. 
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not  bound  to  allege  the  custom,  yet  he  must  produce  suffW 
cient  evidence  to  bring  his  case*within  the  custom  p. 

The  advantage  resulting  to  the  plaintiff  from  declaring  in' 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  causes  of  action 
to  which  they  are  applicable,.  The  inconvenience  which 
arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.  If  the  plaintiff  is  desirous 
of, avoiding  this  inconvenience,  he  may  either  pursue  the; 
ancient  method  of  declaring  with  a  recital  of  the  custom,  or 
he  may  adopt  a  more  general  form  (omitting  the  recital  of 
the  custom)  and  allege  his  gravamen  as  consisting  in  a  breach 
of  duty  arising  out  of  an  employment  for  hire,  and  may  con- 
sider that  breach  of  duty  as  a  tortious  negligence.  I'hus 
declaring  in  tort,  the  plaintiff  will  be  permitted  to  add  a  count 
in  trover,  the  defendant  will  be  ousted  of  his  plea  in  abate- 
ment*', on  the  ground  of  not  joining  all  the  parties;  and 
further,  if  the  action  is  brought  against  several  defendants, 
and  some  are  found  guilty,  and  others  acquitted,  the  plaintiff 
will,  notwithstanding,  be  entitled  to  judgment  against  those 
who  have  been  found  guilty '. 

The  reader  however,  should  be  apprised,  that  the  doc- 
trine laid  down  in  Govett  v.  Radnidge  is  opposed  by  two 
decisions  in  the  court  of  Common  Pleas,  viz.  first,  by  the 
case  of  Powell  v.  Lay  ton,  2  Bos.  &  Pul.  N.  R.  365,  in 
which  it  was  determined,  that  a  declaration  against  a  car- 
rier by  water,  stating  "  that  he  had  received  goods  to  carry 
for  freight,  but  that  he  had  not  delivered  them  according  to 
his  duty,"  was  founded  in  contract ;  and  that  to  a  declara- 
tion so  framed,  the  defendant  might  plead  that  he  was  oi\ly 
liable  jointly  with  his  partners,  and  that  his  partners  were 
not  sued;  and,  secondly,  by  the  case  of  Max  v.  Roberts,  and 
eight  others :  *  there  the  gravamen  was  alleged  as  consisting 
in  a  breach  of  duty  as  ship-owners  arising  out  of  an  employ- 
ment for  iteight.  The  plaintiff  could  not  prove  all  the  de- 
fendants to  be  owners ;  the  court  were  of  opmion,  that,  as 
the  action  was  founded  in  contract,  it  was  incumbent  on  the 
plaintiff  to  prove  all  the  defendants  to  be  owners,  and  having 
failed  in  that,  he  could  not  recover  against  those  who  were 
proved  to  be  owners.  A  writ  of  error  was  brought,  which, 
having  been  twice  argued  in  the  court  of  King's  Bench,  was 

p  Per  Lord  Hardwicke,  0.  J.  id  Bou-  r  Govett  v.  Radnidge,  B.  R.  3  East's 

cber  ▼.  Lawsou,  H.  9  G.  fi.  B.  R.  Ca.  R.  69.    Cowper  v.  South,  4  Taui4. 

temp.  Hard.  199.  ..  809. 

q  Mitchell  ▼.  Tarbutt,  5  T.R.  649.  t  3  ^.  R.  454. 
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adjourned  to  the  Exchequer  Chamber,  as  it  was  supposed 
that  a  decision  in  this  case  might  settle  and  put  at  rest  the 
question  upon  which  the  contrary  judgments  bad  been  given; 
but  after  argument,  the  twelve  judges  were  unanimously  of 
opinion,  that  both  the  counts  of  the  declaration  were  so  de« 
fective  in  several  material  respects,  (perfectly  collateral  to 
the  question  upon  which  the  determination  of  the  judges  was 
sought)  that  no  judgment  could  be  given  for  the  plaintiff 
upon  either  of  them '.  , 

It  will  be  proper  to  remark  here,  that  trof>er  will  not  lie 
against  a  common  carrier  for  merely  losing  goods  entrusted 
to  his  care,  without  any  actual  wrong  ■  (17).  The  proper  form 
of  action  is  the  action  on  the  case  before  mentioned. 

Although  goods  are  spoiled  by  the  default  of  the  roaster 
.  of  the  ship,  yet  the  owners  are  liable  in  respect  of  the 
freight*,  if  charged  on  the  custom  of  the  realm,  or  as  usually 
carrying  for  hire,  or  upon  an  express  undertaking ;  but  not 
otherwise^.  In  this  case  the  declaration  (if  in  assumpsit) 
ought  to  be  against  all  the  owners ;  but  if  one  or  more  are 
not  named  as  defendants,  advantage  can  be  taken  of  the 
omission  by  plea  in  abatement  only*.  The  same  rule  holds 
with  respect  to  all  common  carriers  who  are  partners,  or  who 
make  a  joint  contract 

A  ship  was  chartered  to  the  commissioners  of  the  navy  as 
an  armea  vessel ',  who  put  on  board  a  commander  in  the  navy 


t  Max  ▼.  Roberts,  13  Eait,  89.  But 
■ee  Weall  y.  Kingr;  13  East,  459. 

•  Ross  ▼.  JobniOB,  5  Burr.  3895. 
Kirkman  ▼.  Uargrearet,  (case  from 


958.  1  Show.  9^.  9  Show.  478.  SkiD. 
978.  3  Mod.  391.  Cartb.  58.  S.  C. 
y  Boucher  ▼.  Lawsoo»    Ca.  temp* 
HarHw.  194. 
Lancaster  Sum.  Ass.   1 800,  before    %  Ricer.  Shnte,  5  Burr.  9611. 
Graham,  B.)  B.  R.  H.  41  O.  3.  MSS.    a  Fletcher  v.  Braddick,  9  Boa.  Ic  Pal 
S.  P.  N.  R.  189. 

V  Boson  ▼.  Sandford,  Salk.  440. 3  Ler. 


(17)  But  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
when  he  refuses  to .  deliver  them,  this  will  be  evidence  of  a  con- 
version. Salk.  65.5.  So  trover  will  lie  against  a  carrier  who  ddivem» 
goods  to  a  wrong  person  through  mistake.  Per  Kenvon,  «C.  Ji 
Youl  v.  Harbottle,  Peake*8  N.  P.  C.  49.  The  owner  of  goods  on 
board  a  vessel  directed  the  captain  not  to  land  them  on  the  wharf» 
against  which  the  vessel  was  moored,  which  the  captain  promised 
not  to  do,  but  aften\  ards  delivered  them  to  the  wharfinger,  con* 
ceiving  that  the  wharfinger  had  a  lien  on  the  goods  for  wharfti^e  fees ; 
it  was  holden,  that  the  owner  might  maintain  trover  agams^  the 
captain,  who  could  not  prove  that  any  wharfage  duty  was  duei  - 
Sycds  V,  Hay,  4  T.  R,  260, 
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and  a  king's  pilot,  the  master  and  crew  being  appointed  and 
pBid  by  the  owners.  In  consequence  of  the  i^nproper  exe* 
cution  of  an  order  given  .by  the  commander,  the  chartered 
ship  ran  foul  of  another  ship.  It  was  holden,  that  the  owners 
of  the  chartered  ship  were  liable  for  the  injury  which  the 
other  ship  sustained ;  for  the  chartered  ship,  notwithstanding 
it  had  an  officer  on  board,  was,  with  regard  to  third  persons, 
to  be  considered  as  the  ship  of  the  owners. 

A  notice  by  a  carrier  limiting  his  responsibility  to  a  certain 
sum  ^,  unless  goods  above  that  value  are  entered  and  paid  for 
accordingly,  amounts  only  to  a  limitation  of  damages,  after 
a  right  to  them  has  accrued  by  ^  breach  of  the  contract,  and 
is  matter  proper  to  be  given  in  evidence  to  the  jury  in  reduc- 
tion of  damages,  but  forms  no  part  or  qualification  of  the 
original  contract  for  carriage,  and,  consequently,  is  not  ne- 
cessary to  be  shewn  to  the  court  in  the  first  instance  on  the 
face  of  the  record.  Hence,  in  a  case  of  this  kind,  a  declara- 
tion in  the  usual  form  ^  is  sufficient 


VL  Of  Paymeni  of  Moneg  into  Court. 

In  an  action  of  assumpsit  against  a  carrier',  to  recover  the 
loss  sustained  upon  gtKxls  which  had  been  put  on  board  the' 
defendant's  barge,  and  which  had  been  spoiled  in  consequence 
of  the  cargo  being  sunk,  the  defendant  was  not  allowed  to  pay 
the  invoice  price  into  court,  the  rule  being*,  that  money  can- 
not be  paid  into  court  in  cases  of  uncertam  damages. 

In  assumpsit  against  a  common  carrier  for  losing  a  trunk 
belonging  to  the  plaintiff  ^  of  the  value  of  50/.  the  defendant 
moved  for  leave  to  pay  20/.  into  court,  upon  an  affidavit, 
stating  that  he  had  published  an  advertisement  that  he  would 
not  be  answerable  for  any  parcels  above  the  value  of  HOL 
unless  he  was  paid  in  proportion  to  the  risk,  and  that,  in  the 
present  case,  the  parcel  exceeded  that  value,  yet  the  de- 
fendant had  not  been  piid  any  thing  extra  for  the  carriage. 
The  court  of  King's  Bench  permitted  the  money  to  be  paid 
into  court,  observing,  that,  as  the  declaration  did  not  state  any 
damage  independently  of  the  loss,  the  plaintiff  could  not  re- 

b  Clairke  r.  Gray,  6  Easfs  R.  564.        «  e  Tidd's  Proct.  sd  edit.  p.  537. 

c  8.  C.  f  Huttonv.  Bolton,  1  H.BI.399.B.(b.) 

4  Fail  r.  Pickford,  3  Bos.  k  Pol.  S34. 
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cover  Tjeyond  the  value  of  the  goods ;  for  which  reason  tlie 
declaration  did  not  differ  from  the  common  case  of  goods  sold 
and  delivered.  ^ 

In  the  preceding  case  the  consequences  of  paying  money 
into  court  were  not  attended  to ;  but,  in  a  subsequent  case 
of  Yate  V.  Willan,  2  East's  R.  128,  where  in  assumpsit  by  the 
owner  of  a  trunk  of  the  value  of  15/.  which  had  been  lost  by 
thedefendant,  the  declaration  stated  a  general  undertaking  by 
the  defendant  to  carry  goods  safely  for  hire,  and  the  de- 
fendant paid  5/.  into  court;  it  was  holden  that  the  defendant 
could  not  give  in  evidence  a  notice  "  that  he  would  not  be 
responsible  for  more  than  5/.  for  aiiy  property  lost,  unless 
the  same  was  booked,  and  paid  for  according  to  the  value,** 
and  that  the  trunk  in  question  had  not  been  so  paid  for;  be- 
cause the  payment  of  money  into  court,  upon  a  count  stating 
a  special  contract,  was  an  admission  of  such  contract,  and 
narrowed  the  inquiry  to  the  quantum  9f  damages  sustained 
by  the  breach  thereof  (18). 


VII.  Evidence. 

Assumpsit  against  the  defendant*  (a  keelman)  as  a  com- 
mon carrier,  for  damage  done  •  to  goods  delivered  to  his  cus- 
tody for  safe  carriage.  On  non  assumpsity  the  plaintiff  proved 
the  damage  by  water  in  the  hold  of  the  vessel.  The  Judge 
permitted  the  defendant  to  produce  evidence  to  show,  that 
there  had  not  been  any  negligence  on  his  part  On  a  motion 
for  a  new  trial,  it  was  insisted,  that  the  evidence  given  for  the 
defendant  ought  not  to  have  been  received.  The  court  were 
of  opinion,  tliat  this  evidence  was  not  admissible;  Lee,  C.  J. 
observing,  that  goods  delivered  to  common  carriers  were  to 

8  Dale  v.  Hall,  B.  R.  i  Wils.  281.  and  MSS. 


( 1 8)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray, 
6  East's  R.  5/0,  in  which  Lord  Ellenborough,  delivering  the  judg- 
ment of  the  court,  said,  "  that  the  case  of  Yate  v.  Willan,  could 
not  be  supported  in  its  full  extent ;  for  although  the  payment  of 
money  did  admit  the  contract  as  stated  in  the  declaration,  it  did 
not  aduiit  a  contract  incompatible%ith  the  restrictive  provision  as  to 
tl^  amount  of  damages  to  be  recovered  in  case  of  loss." 


/"^ 
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be  kept  safely>  except  against  acts  of  God  or  king'&  enemies ; 
that  all  other  excuses  amounted  to  negligence,  and,  not  being 
legal  excuses,  evidence  of  them  was  immaterial,  as  not  being 
any  answer  to  the  undiertaking. 

In  an  action  against  the  owner  of  a  vessel  \  for  not  safely 
carrying  the  goods  of  the  plaintiff;  the  plaintiff  called  the 
master  of  the  vessel,  whom  he  had  released,  as  a  witness  to 
prove  his  caise ;  Lord  Kenyon,C,  J.  admitted  him,  observing, 
that  the  master  had  not  any  immediate  interest ;  that  the  re- 
cord in  this  cause  would  not  be  evidence  for  or  ftgainst  him 
in  an  action  brought  against  him ;  and  although  it  should 
appear,  that  the  vessel  was  lost  through  the  negligence  of  the 
witness,  yet  the  present  defendant  was  liable  to  the  plaintiff; 
consequently,  taking  it  either  way,  he  was  a  good  witness, 

A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of  ne^ 
cesdity,  without  a  released 

b  Lay  v.  Holock,  Peake*)!  N.  P.  C. lOi.    i  Spencer  ▼.  GoaldiDg:»  Peake^s  N.  P. 

C.  129* 


t>t> 
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CHAP   XL 


COMMON. 

L  Of  Right  of  Common. 

TI.  Of  Common  of  PcLsturey  and  herein  of  Common 
appendant  J  Common  appurtenant^  and  Common 
in  gro8S» 

III.  Of  the  Interest  of  the  Oumer  if  the  Soil  subject 

to  Right  of  Common ;  and  herein  of  Approve' 
ment  and  Inclosure. 

IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Com" 

mon. 
V.  Of  Surcharges  by  Commoners. 

VI.  Evidence* 


I.  Of  Right  of  Common. 

Right  of  common  is  an  bcorporeal  hemiitamaxt.  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  in  common,  a  part  of  the  natural  produce  of  land  (1), 
water  (2),  wood  (3),  &c.  belonging  to  other  persons,  who  have 
the  permanent  or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common 
in  the  land  of  another,  and  that  the  owner  shall  be  excluded 
to  have  pasture,  estovers,  or  the  like,  this  is  a  prescription 
against  law\    But  a  person  may  prescribe  for  the  several 

ft  1  Inst.  19S  •• 


(1)  Common  of  pasture,  and  common  of  turbaryt 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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pasture,  and  exclude  the  owner  of  the  soil  from  feeding  his 
4;;attle  there**. 

A  person  may  have  two  distinct  substantial  grants  of 
rights  of  common  over  different  wastes,  from  different  lords, 
in  respect  of  the  sayne  tenement';  and  immemorial  usage  is 
evidence  of  such  distinct  grants. 

If  A.  has  a  common  by  prescription**,  and  takes  a  lease  of 
the  land  for  twenty  years,  whereby  the  common  is  suspended; 
after  the  years  ended,  A.  may  claim  the  common  generally  by 
prescription;  for  the  suspension  was  to  the  possession  only, 
and  not  to  the  right,  and  the  inheritance  of  tne  common  did 
always  remain  (4). 


IL  Of  Common  of  P:'Hure;  and  herein  of  Common 
appendant  J  Common  appurtenant^  and  Common 
in  gross. 

Common  of  pasture  is,  Where  one  person  has,  in  common 
with  other  persons,  the  right  of  taking  by  the  mouths  of  his 
cattle,  the  herbage  growing  on  land  of  which  some  other  per-^ 
son  is  the  owner. 

Common  of  pasture  is  either  common  appendant,  common 
appurtenant,  or  common  in  gross. 

With  respect  to  two  other  kinds  of  common  of  pasture, 
which  are  sometimes  mentioned  in  the  books,  viz.  common 
of  vicinage,  and  common  in  gross  sans  nombrey  or  without 
stint ;  it  may  be  observed,  that  the  former  cannot,  strictly 
speaking,  be^n'^A^of  common*,  for  if  it  Were,  it  would 
prevent  an  inclosure,  which  it  has  been  always  holden  that 

b  1  Innt.  122.  0.  UQvkinf  y.  Robin*,    d  i  Inst.  lub. 

aSaand.  324.  e  Mutgrate  v.  Cafe,  Wille8,  332. 

c  HoUinshcadv.  Walton, 7  East,  485.  l  Inst.  122.  a. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
interruption  of  the  possession  for  ]0  or  20  years ;  but  hy  inter- 


tion  or  custom  makes  a  tide  of  inheritance,  the  party  cannot  alter 
or  wave  the  same  in  pais. 
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It  will  not :  the  truth  is,  it  is  only  an  excuse  for  a  trespass. 
Where  there  is  a  partial  inclosure^  common  by  vicinage 
still  continues.  As  to  common  in  gross  sans  nombrCy  it  has 
been  truly  said,  that  the  notion  of  this  species  of  common, 
in  the  latitude  in  which  it  was  formerly  understood,  has 
been  exploded  long  ago « (5),  and  it  cannot  have  any  rational 
meaning,  but  in  contradistinction  to  stinted  common,  where  a 
man  has  a  right  to  put  on  the  cdramon  a  certain  number  of 
cattle  only. 

Common  appendant  ^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it')  (6),  for  beasts  commonable, 
that  is,  that  serve  for  the  maintenance  of  the  plough,  as 
horse  and  oxen,  and  for  kine  and  sheep  to  manure  the  land, 
and  is  appendant  to  ancient  arable  land  only*.  It  must  have 
existed  from  time  immemorial  K  It  must  be  claimed  in  the 
waste  of  the  lord,  not  for  a  certain  number  of  cattle,  but  for 
Such  only  as  are  levant  and  couchaftt  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this ;  that  as  the  tenant  would  necessarily  have 
occasion  for  cattle",  not  only  to  plough,  but  likewise  to  ma- 
nure his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  com  is  growing  on  his  own  arable  Ian* ; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant 
might  put  his  cattle  there,  when  they  could  not  go  on  his 
own  arable  land  ;  hence  it  is  plain,  that  levancy  and  couch- 
ancy(7)  are  incident  to  common  appendant",  namely,  that 

f  Gnllett  V.  Lopes,  13  Bast,  348.  k  4  Rep.  37  b.  Willes,  332. 

%  Benoett  y.  Reeve,  Willes,  33j.  I   36  H.  4.*. 

b  1  Inst.  132  a.  Bro.  Abr.  Comon.  1.  m  Bennett  ▼.  Reere,  Willes,  931. 

i   Bro.  Abr.  Comon.  pT.  tl.  35.  n  1  Roll.  Abr.  398.  I.  i. 


(5)  In  Mellor  v*  Spateinan,  1  Saund.  p.  346.  c.  Serj.  Wms.  edi- 
tion, Kelynge,  C.  J.  said  positively,  that  there  could  not  be  any 
common  in  g^ross  ians  nombre.  See  al«o  Benson  v.  Cliester,  8  T.  it 
396.  where  it  was  holden,  that  a  claim  of  a  right  of  commoDy 
without  stint,  as  annexed  to  an  ancient  messuage,  without  land* 
could  not  b«  supported,  such  a  right  of  common  not  existing  in 
law. 

(6)  Common  appendant  must  have  existed  from  time  imme* 
morial,  but  it  out^ht  not  to  be  claimed  by  prescription.  The 
proper  way  of  pleading  it  is,  that  the  party  was  seized  in  fee  of  cer- 
tain arable  land,  to  which  he  had  common  appendant  in  the  locus* 
See4H.  6.  13.  a. 

{7)  I^evancy  and  coticliancy  means  the  possession  of  such  land  as 
will  keep  the  cattle  claimed  to  be  commoned  during  the  winter 
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tlie  tenant  can  only  have  a  right  of  common  for  such  cattle 
as  are  levant  and  couchant  on  his  estate,  that  is,  for  such  and 
8o  many  as  he  has  occasion  for  to  plough  and  manure  his  land, 
in  proportion  to  the  quantity  thereof  (8). 

Common  appendant  being  of  common  right,  may  be  ap.- 
port^oned,  by  alienation  of  part  of  the  land  to  which  the 
common  is  appendant*;  and,  if  the  land  be  divided  ever  so 
often  P,  each  parcel  of  land  is  entitled  to  common  appendant 

Although  the  commoner  purchases  part  of  the  land  in 
which  he  is  entitled  to  common,  yet  the  common  shall  be 
apportioned  *»,  because  common  appendant  is  of  common 
right ' ;  but  otherwise  it  is  of  conwnon  appurtenant '. 

Common  appurtenant  is  a  right  of  common  founded  on  a 
grant*,  or  prescription",  (which  supposes  a  grant)  annexed 
to  the  eiyoyment  of  land.  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  fqr  the  maintenance  of  the  plough,  and  to  ma- 
nure the  land,  but  for  swine,  goats,  and  the  like  * ;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number 
.of  cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  common  appendant, 
levancy  and  couchancy  ^ ;  and,  consequently,  like  common 
appendant,  such  common  appurtenant  cannot  be  converted 
into  common  in  gross.  But  common  appurtenant  for  a  cer- 
tain number  of  cattle  may  be  grsCnted  over,  and  so  become 
common  in  gross. 

Common  appurtenant- may  be  granted  at  this  day '^r  and 
may  be  apportioned  *  by  a  conveyance  of  part  of  the  land  to 
which  the  right  is  appurteuaj^t  (9). 

o  1  lost.  193  a.  a  1  Inst.  122  a. 

p  Per  Willes,  C.  J.  Willes,  230,  231.  K  i  Inst.  122  a. 

q  8  Rep.  79  a.  y  l  Rol.  Abr.  398.  (I)  pi.  1.  Dniry  ▼. 

r  1  lost  123  a.  Kent,Cro.  Jac  15. 

•  lb.  z  Cowlam  r.  Slack,  15  East,  108. 

t  Cro.  Car.  482.  a  Adjudged,  Hob.  235.  1  loRt.  122  a. 

« 

and  as  many  as  the  land  will  maintain  during  the  winter,  shall  be 
said  to  be  levant  and  couchant.  Per  Buller,  J.  in  Scboles  v.  Har- 
greaves,  5  T.  R.  48,  49.  But  see  Rogers  v.  Benstead,  post,  tit. 
Evidence. 

(8)  **  It  is  plain  that  a  person  cannot  have  a  right  of  common 
appendant  for  cattle  which  he  borrows,  unless  he  make  use  of  them 
all  the  year  to  plough  or  manure  his  land."  Per  Willes,  C.  J.  in 
Bennett  v.  Reeve,  Willes,  231,  2. 

(9)  This  point  was  determined  also  in  Sacheverill  v.  Porter,  Cr<W 
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Common  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  by  unity  of  possession  \ 

To  an  action  of  trespass  defendant  pleaded  a  prescriptive 
right  of  common  for  all  his  cattle,  levant  and  couchant,  upon 
ft  messuage,  cum  pertinentiis  * :  on  demurrer,  it  was  insisted, 
that  the  prescription  was  not  good,  for  the  cattle  could  not  be 
//\',  levant  and  couchant  on  a  messuage.  Holt,  in  support  of  the 
plea,  contended,  that  a  messuage  comprehended  a  curtilage, 
which  might  be  an  acre  or  more,  upon  which  the  cattle  might 
be  levant  and  couchant:  the  court  being  of  this  opinion, 
adjudged  the  prescription  to  be  good. 

In  an  action  on  the  case  for  disturbing  the  plaintiff's  right 
pf  common  *,  it  appeared,  that  the  plaintiff  (who  claimed  the 
common  in  respect  of  a  messuage  jot  all  commonable  cattle, 
levant  and  couchant)  was  the  owner  of  a  small  house  wherein 
he  carried  on  the  trade  of  a  butcher.  The  house  had  neither 
}and,  curtilage,  nor  stable  belonging  to  it,  but  under  the  shop 
window  was  a  sheep-hold,  which  would  contain  four  or  five 
sheep  at  a  time,  but  neither  horse  nor  bullock  could  be  kept 
there :  LonHCenyon,  C.  J.  at  the  trial,  on  the  northern  circuit, 
being  of  opinion  that  levancy  and  couchancy  was  not  proved, 
as  the  plamtiff  had  not  shewn  that  he  was  in  possession  of 
land  whereon  the  cattle  might  be  levant  and  couchant,  non- 
suited the  plaintiff.  The  court  of  B.  R.  afterwards  concurred 
in  opinion  with  the  chief  justice. 

Common  of  pasture,  without  land,  for  a  certain  number 
of  sheep,  may  be  parcel  of  a  manor^,  and  demised  and  de» 
inisable  by  copy  of  court  roll ;  and,  if  it  be  thus  claimed 
in  pleading  by  the  lord  of  the  manor,  the  plea  will  be  good, 
although  he  does  not  describe  the  common  as  common  ap- 

Eendant,  appurtenant,  or  in  gross,  since  it  must  be  taken  to 
e  common  appurtenant ;  for,  not  being  claimed  as  incident 
to  arable  land,  but  ta  the  manor,  for  a  certain  number  of 
sheep  in  the  soil  of  another,  it  cannot  be  common  appen* 

> 

b  Bradshaw  y.  Eyre,  Cro.  Eliz.  570.        d  Scholff  r,  HargrcftTetf,  5  T.  R.  4Q. 
€  Seamier  ▼.  Johnson,  T.  Jpn.  227*    e  MutgraTC  ▼.  Cave,  Willes,  319. 
8  Show.  S48.  S.  C. 


Car.  489.  where  a  right  of  common  in  a  waste  having  been  granted 
fo  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.  for 
^11  commonable  cattle,  and  A.  conveyed  parcel  of  the  lands  in  S. ; 
it  was  hoi  den,  that  the  alienee  was  entitled  to  common  for  all  hi^ 
commonable  cattle^  levant  and  couchant^  on  the  patc^  of  the 
lands  conveyed. 
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dant ;  nor  can  it  be  taken  to  be  common  in  gross,  being  stated 
in  the  plea  to  be  parcel  of  a  manor ;  then  it  must  be  common 
appurtenant,  the  only  remaining  sort  of  common. 

Common  in  gross  is  so  called^  because  it  does  not  apper- 
tain to  any  land,  and  it  must  be  by  grant  or  prescription.-<- 
This  species  of  common  may  be  granted  for  all  manner  of 
cattle,  and  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  If  granted  for  an  unlimited  number,  it  seems  that 
the  grantee  may  put  on  any  number  of  cattle,  provided  he 
leaves  sufficient  common  for  the  lord ;  if  granted  for  a  cer- 
tain number,  the  enjoyment  of  the  right  is  of  course  limited  . 
by  the  number  specified  in  the  grant  A  corporation  may 
prescribe  for  common  in  gross,  for  cattle  levant  and  couchant,  . 
within  the  town,  but  not  for  common  in  gross  sans  nombreK 
A  right  of  common  in  gross  is  a  tenement^  within  the  stat. 
13  &  14  Car.  2.  c.  12.  s.  1. 

A  copyholder  who  has  common  in  a  waste,  without  the 
manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to 
the  land,  and  not  to  his  customary  estate,  and  must  prescribe 
in  a  gue  estate  through  his  lord,  for  him  and  all  his  customary 
tenants  thereof.  And  such  common  without  the  manor  is  not 
extinct  by. enfranchisement  of  the  copyhold,  though  there  be 
no  words  of  re-grant.  And  after  enfranchisement,  the  feoffee 
jnust  prescribe  in  b,  que  estate  of  his  lord  for  himself  and  his 
customary  tenants,  till  the  time  of  the  enfranchisement,  and 
since  that  time  for  the  feoffee  and  his  heirs  as  appurtenant  to 
the  enfranchised  tenement  K 

t  1  iDrt.  19S  a.  '  -     Ii  R,T.  DcrBiiigliam,  7  T.  R.  671. 

%  Hellor  Y.  Spateisan,  1  Sannd.  84d.  i  Banvick  ▼.  Mattbew^  5  Taunt.  a6s. 
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III.  Cy  the  Interest  of  the  Owner  of  the  Soil  subject  to 
Might  of  Common;  and  herein  of  Approve^ 
fnent  and  Inclosure. 

In  land  subject  to  a  right  of  common^  the  right  of  the 
lord  or  owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not 
to  injure  the  right  of  common.  But  the  right  of  the  com- 
moners may  be  subservient  to  the  right  of  the  lord  in  the 
soil  ^,  so  that  the  lord  may  di^  clay  pits  there,  or  empower 
others  to  do  so,  without  leavmg  sufficient  herbage  for  the 
commoners,  if  it  can  be  proved  that  puch  a  right  has  been 
constantly  exercised  by  the  lord.  So  the  lord  may  *,  with 
the  consent  of  the  homage,  grant  part  of  the  soil  for  building, 
if  he  has  inamemorially  exercised  such  right  The  imme- 
morial exercise  of  such  right  by  the  Iprd  is  evidence,  that  he 
reserved  that  right  to  himself,  when  he  granted  the  right  of 
common  to  the  commoners. 

In  like  manner,  there  may  be  a  valid  custom  in  a  manor, 
within  the  limits  of  an  ancient  forest  belonging  to  the  crown, 
for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels 
of  the  waste  to  be  holden  by  copy  of  court  roll,  and  for  the 
grantees  to  inclose  the  same,  ana  to  hold  them  in  severalty 
against  the  commoners,  and  in  exclusion  of  their  rights  ■*. 

If  a  commoner,  having  a  right  of  common  for  one  ^east, 
put  on  two",  the  lord  can  only  distrain  the  one  put  on  last, 
unless  they  were  both  put  on  together ;  and  it  must  be  shewn 
in  a  plea  (justifying  the  taking  ^  a  surcharge)  whether  they 

|c  Bateson t.  Green,  s  T.  ^.  4 1; .  m  Bonlcott T.  WiumUl, 9  Camp.  N. P. 

1  Folkard  v.  Hemmett,  5  T.  E.  417-        C.261. 

n-  (a.)  n  Ellis  ▼.  Rowles,  Willes,  638. 


(10)  The  customary  tenants  of  a  manor  may  allege  a  custom  tq 
have  the  sole  and  several  pasture  in  th^  soil  of  the  loi^  for  the  whole 
year 9  and  thereby  exclude  the  lord.  Hoskins  v.  Robins,  2  Saund. 
3!^4.  But  even  m  this  case  the  lord  may  distrain,  for  other  damage 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle 
although  he  has  not  any  interest  in  the  soil.  Per  Hale,  C.  J.  S.  C, 
fpr  he  haii  an  interest  in  the  mines,  trees,  bushes,  &c.  Per  Cur, 
}  Vept  164. 
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were  put  on  together  or  separately,  and  if  the  latter,  which 
was  put  on  first  (11). 

By  stat  20  H.  3.  c.  4.  •  lords  of  woods,  wastes,  and  pastures, 
in  which  their  tenants  have  common  of  pasture,  may  ap- 
prove such  wastes,  &c.  provided  sufficient  pasture,  with  a 
sufficient  ingress  and  egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feoffment  of  the  waste,  &c.  the  feoffee 
may  approve,  leaving  a  sufficiency  of  common ;  and  this  rule 
holds,  although  the  lord  continues  seized  of  the  manor  within 
%vhich  the  waste  lies :  for  though  in  the  statutes  of  Merton 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  with  that  fulness  of  expression 
which  they  are  at  the  present  time,  the  term,  "  lord  of  the 
manor,"  must  be  considered  as  equivalent  to  "  owner  of  the 
Boil,"  where  they  stand  in  the  same  predicament  It  is  not 
necessary,  therefore,  that  the  person  approving  should  be 
lord  of  the  manor  p,  a  seisin  in  fee  of  the  waste,  &c.  is  suf- 
ficient. It  is  worthy  of  remark,  that  the  statute  of  Meiton 
does  not  empower  the  lord  to  approve  against  any  other  right 
of  common  %  except  that  of  common  of  pasture,  appendant 
or  appurtenant  It  does  not  extend  to  common  in  gross',  the 
words  of  the  statute  being  quantum  pertinet  ad  tenementa 
suOy  nor  to  common  of  pischary,  of  turbary*,  estovers,  and 

o  Extended  by  stat.  1 3  Edw.  i.  Btat.  i .  p  Glover  v.  Lane,  3  T.  R.  445. 

fi'  46.    to  approvenieutB  by  lords  q  2  Inst.  87. 

aicaiiift  their  ueighbours^-Confirm-  r  s  Inst.  86. 

ed  by  stat.  3  &  4  Edw.  6<  c.  3.     See  s  Grant  r. Gunner,  1  Tnnnt.  435. 
also  stat.  99  G.  2.  c.  36.  amendtd  by 
stat.  3]  G.  9.  c.  41. 


(11)  In  replevin  for  taking;  the  plaintiff's  sheep  on  Whitemanslie 
Down,  the  defendant  avowea  taking  the  cattle  doing  damage  to  his 
right  of  common  ;  the  plaintiff  in  his  plea  in  bar  claimed  a  right 
of  common  for  himself  as  tenant  of  eight  acres  of  land,  for  two 
flheep  for  every  acre ;  the  defendant  (admitting  the  right  of  common 
claimed  by  uie  plaintiff)  replied,  that,  at  the  time  of  the  distress, 
the  plaintiff  had  sixteen  sheep  on  the  common,  over  and  above  the 
sixteen  that  were  distrained ;  that  the  defendant  left  the  first  men- 
tioned sixteen  to  use  the  common,  and  onlv  distrained  the  super- 
numerary sixteen,  with  which  the  plaintiff  had  overcharged  it  of 
his  own  wrong,  which  were  doing  damage  to  the  plaintiff.  It  does 
not  appear  that  in  this  case  any  objection  was  made  to  the  replica- 
tion, for  not  stating,  whether  the  thirty-two  sheep  were  put  on  to- 
gether, or  separately.  Indeed  the  only  question  made  was,  whether 
pne  commoner  could  distrain  the  catUe  of  another  commoner,  who 
bad  surcharged  the  common,  which  was  determined  in  the  negative ; 
find  the  plaintiff  had  Judgment.  Hall,  v.  Harding  and  others 
p.  R.  £•  9  Geo.  3.  4  Burr,  24^6.  }  Bl.  R.  673.  S.  C. 


/ 
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the  like,  the  words  used  throughout  the  statute  heingfHutura  0$ 
communia  pasturiB^.  But  though  the  lord  cannot  approve 
against  common  of  turbary,  yet  where  there  is  common  of 
pasture,  and  common  of  turbary  in  the  same  waste  °,  the 
common  of  turbary  will  not  prevent  the  lord  from  justifying 
an  inclosure  against  the  common  of  pasture,  if  he  leaves  suffi- 
cient; for  they  are  two  distinct  rights,  and  the  concurrence  of 
these  rights,  in  one  person  vvrill  not  make  any  difference.  In 
like  manner  the  lora  of  the  manor*,  or  his  grantee,  may  jus- 
tify an  approvement  or  inclosure  against  tenants  having  com- 
mon of  pasture,  although  they  have  a  further  right  of  digging 
sand,  &c.  if  sufficient  common  of  pasture  be  left  It  is,  bow- 
ever  observableJ^,  that  if  the  inclosure  operates  as  an  injury 
to  the  other  rights,  the  conunoner  will  be  entitled  to  an  action 
on  the  case  for  such  injury. 

By  the  approvement  of  part,  agreaeably  to  the  rule  laid 
down  in  the  statute  of  Merton,^  that  part  is  discharged  of  the 
common,  insomuch,  that  if  the  tenant,  who  has  the  common, 
purchases  that  part,  his  common  is  not  extinguished  in  the  re- 
sidue*. 

If  the  lord  incloses  any  part,  and  does  not  leave  sufficient 
conmion  in  the  resicUie,  the  commoner  may  break  down  the 
whole  inclosure'. 

If  the  common  has  been  inclosed  20  years,  the  commoner 
cannot  make  an  entry,  but  must  bring  an  assize  of  common  \ 


II    '        '   T 


IV.  Of  the  Remedy  for  Disturbance  of  Right  of 

Common. 

Whatever  destroys  the  right  of  coromcm  is  a  nuisance*, 
and  may  be  abated  by  the  commoner,  provided  it  can  be 
done  without  interfering  with  the  lord^s  right  to,  or  interest 
in  the  soil.  But  if  the  nuisance  cannot  be  abated,  without 
such  interference,  the  commoner  must  resort  to  his  action 
on  the  case,  and  have  satisfaction  in  damages.  If  the  right 
of  common  be  partially  injured,  the  commoner  ou^ht  not 
to  abate  the  cause  of  such  iiyury,  more  especially  if  in  so 

t  s  lust.  87.  *  9  Inst.  87. 

U  Fawcett  ▼.  Strickland,  WUlet,  57.  &  9  Inst.  89. 

Com.  Rep.  578.  S.  C.  b  Creachr.  Wtkoot,  Deriiy  Snmin.  Af. 
te  Shakespeare  ¥.  Peppin,  4  T.  R.74 1 .  1752.  cited  by  Lawrcoce,  J.  in  Hawkf 
J  Agreed  in  Fawcett  ?.    £tiidKlaod|        v.  Baoon,  si  Twi»t  ififlv 

WUlea,  57,  c  9  Im**  «8, 
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floing  he  must  necessarily  interfere  with  the  right  to  the 
soil.  On  this  principle  it  was  holden  in  Cooper  v.  Marshall, 
1  Burr.  265.,  that  a  commoner  could  not  justify  digging  up 
the  soil  and  destroying  the  coney-burrows  erected  in  the  com- 
tnon  by  thejord,  who  was  entitled  to  free  warren  there.  So 
where  the  lord  had  planted  trees  on  the  common,  and  thfe 
commoner  cut  them  down*,  it  was  holden  that  the  lord  might 
maintain  trespass,  and  that  the  commoner  could  not  justify 
tlie  abatement  of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action 
on  the  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  Of 
the  soil",  a  stranger  or  a  commoner.  If  the  action  is  brought 
against  a  wrong  doer^  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth;  it  will  be  sufficient  for  the  plain- 
tiff to  state  in  his  declaration,  that  he  was  possessed  of  a  cer- 
tain quantity  of  land,  &c.  and  by  reason  of  such  possession  wais 
entitled  to  the  right,  in  the  exercise  of  w^faich  he  was  dis- 
turbed. 

In  this  action  the  plaintiff  must  prove  an  injury  sustained, 
but  any  injury  in  the  minutest  degree  is  sufficient';  e.g,  the 
taking  away  the  manure  which  has  been  dropped  on  the 
common  by  the  cattle,  although  the  proportion  of  the  da- 
mag-e  sustained  by  the  plaintiff  be  found  to  amount  to  a  far- 
thing only  **;  for,  if,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action,  a  mere  wrong  doer  might  by  re- 
peated.torts  in  course  of  time  establish  evidence^  of  a  right  of 
common. 

If,  to  an  action  on  the  case  by  a  conunoner  for  injuring  his 
right  of  common*^,  the  defendant  plead,  that  he  dug  turves 
under  a  licence  from  the  lord,  he  should  add,  that  **  sufiicient 
common  was  left  for  the  commoner;"  and  if  he  do  not,  the 
^plaintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left;  because  it  is  the  gist  of  the  action^  and  set 
forth  in  the  declaration. 

a  Kirby  ▼.  Sadgrove,  6  T.  R.  483.  B.    g  Per  Lord  EHenberough,  C.  J.  Lid- 
R.  confirmed  in  error  in  Exchequer        gold  t.  Butler,  Middlesex  Sitting ' 
Cha.  1  Bob.  &  Pnl.  is.  after  Trio.  48  G.  3.  B.  K.  M88. 

fs  HasMrd  ▼.  CantreH,  Lotw.  loi.  Ii  Piwiar  w,  Wadawortb,  9  £aat'«R* 

f  Strode  V.  Byrt,  4  Mod.  418.  See  also        154. 
fjipenhoyr  y.  )lsley,  WiUes,  631.  i  See  Patrick  ▼.  Greenway,  1  Wm. 

Saunders,  p.  346.  b.  d.  (s). 
1^  Grecnhow  r.  Ilsley,  Wales,  619* 
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V.  0/  Surcharges  by  Commoners. 

Formerly,  if  one  of  the  commoners  had  surchaiged  the 
common^  that  is,  had  put  more  cattle  into  the  common  than 
he  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  out  a  writ  of  admeasurement  of  pasture,  and  by  that 
suit  the  common  was  admeasured  in  respect  of  all  the  com- 
moners, as  well  those  who  had  not  surcharged,  as  those  who 
had  surcharged  it,  and  the  person  who  brought  the  action. 
An  action  on  the  case  has  been  substituted  in  the  place  of 
this  writ  of  admeasurement,  as  a  more  easy  and  speedy  re- 
medy; and  it  has  been  holden,  that  this  action  may  be  main- 
tain^ by  one  conmioner  against  another  for  a  surcharge",  al- 
though the  plaintiff  himself  has  been  guilty  of  a  surcharge. 
In  the  declaration  it  is  not  necessary  for  the  plaintiff  to  set 
forth  the  defendant*s  right  of  common,  and  shew  in  what  man- 
ner he  has  exceeded  that  right",  by  putting  in  a  greater  num- 
ber or  an  improper  species  of  cattle;  but  the  disturbance  may 
be  alleged  generally  (12)  thus,  "  that  the  defendant  wrongfully 
and  injuriously  ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  lambs,  to  wit,  200  sheep  and  200 
lambs."  Neither  is  it  necessary  that  the  plaintiff  should  state 
that  he  was  exercising  bis  right  of  conunon  at  the  time  of  the 
surcharged 


VL  Evidence. 


In  replevin  defendant  avowed  taking  the  cattle  damage 
feasant?,  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 

1   F.  N.  B.  195.  B.  o  Wells  t.  WaUiuc^,  9  61.  R.  1933. 

niHolMOn  V.  Todd,  4T.R.  71.  '       p  Harvey  ▼.  Collison,  Norfolk  Sum. 

n  Atkinson  v.  Teasdale,  3  Will.  978,         Am.  1797.  MSS.  Seijt.  Leed's. 
sBl.  R.S17.S,C. 


(12)  It  seems  from  Smith  v.  Feverel,  2  Mod.  6.  and  from  a  dic- 
tum of  the  court  in  Hassard  v.  Cantrell,  Lutw.  107.  that  in  an  ac« 
tion  against  the  lord,  it  is  necessary  to  shew  a  particular  surcharge. 
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His  testimony  being  objected  to,  Raymond,  C.  J.  overruled 
the  objection,  observing  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  his  messuage,  but  by  virtue  of 
a  custom  within  a  parish  or  manor,  and  the  custom  is  in 
issue,  there  a  person  within  the  manor  or  parish  claiming 
common  is  interested,  and  cannot  be  a  witness :  but  where  a 
person  prescribes  for  common,  for  all  cattle  levant  and  cou- 
chant  on  his  messuage,  as  belonging  to  that  messuage,  there 
is  nothing  but  that  person's  particular  right  of  common  in 
question,  as  belonging  to  that  particular  messuage ;  and  an« 
other  person  who  claims  common  in  the  same  place  by  virtue 
of  another  messuage,  may  be  a  witness,  because  not  inte- 
rested in  the  present  question. 

Trespass  for  entering  plaintiff's  close  with  cows  and  sheep, 
and  destroying  his  grass  "i.  As  t;o  sheep,  plea  not  guilty,  and 
issue  thereon.  As  to  cows,  defendant  justified,  and  pre- 
scribed for  conflmon,  for  all  cattle  (except  sheep)  levant  and 
couchant  on  defendant's  messuage,  and  one  acre  of  land ;  the 
issue  was  on  the  levancy  and  couchancy. 

The  evidence  on  the  first  issue  was,  that  defendant's  sheep 
were  seen  at  several  times  depasturing  in  locus  in  quo,  and 
that  at  such  time  the  defendant's  shepherd  was  with  them. 

Mr.  Gatward,  (recorder  of  Cambridge)  for  the  defendant, 
insisted,  that  as  it  did  not  appear  that  defendant  had  know- 
ledge or  consented,  that  his  sheep  should  feed  there,  and  had 
a  servant  to  take  care  of  them,  the  shepherd,  and  not  the  de- 
fendant, was  the  trespasser,  and  that  the  action  could  not  be 
maintained  against  the  master^ 

Per  Lord  Raymond,  C.  J.  "  The  action  lies  against  the 
master,  his  sheep  did  the  trespass ;  he  has  his  remedy  against 
the  servant" 

As  to  the  second  issue,  the  evidence  was,  that  defendant 
was  seized  of  a  copyhold  messuage,  and  one  acre  of  pasture 
land,  that  he  foddered  eight  or  nine  cows  in  the  yard  of  the 
said  messuage  with  hay  brought  from  another  farm  about  two 
miles  off. 

Lord  Raymond,  C.  J,  "  These  co\ts  cannot  be  levant  and 
couchant  upon  the  one  acre ;  for  I  am  clear  that  levancy  and 
couchancy  is  a  stint  of  common  in  contradistinction  to  common 
sa7is  nombre,  and  signifies  only  so  many  as  the  messuage  or 
ferm  will  by  its  produce  maintain;  and  it  was  so  resolved  in 
the  case  of  the  town  of  Derby  •.    I  know  there  are  cases 


q  RoSperi  ir.  Benttead,  Cambr*  Snm,    r  fi  R.  A. 
Aw.  1727.  cor.  Ld  Raymond,  C.  J.    a  Mellor  v.  Spatisman,  l 
MSS.  Seijt.  Leed^i.  1  Mod.  7. 
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which  say,  that  foddering  in  a  yard  makes  levancy  and 
couchancy,  but  then  the  meaning  is,  foddering  with  stubble, 
&c.  produced  from  the  messuage  or  land  itself,  to  which  the 
yard  belongs ;  for  example,  if  an  acre  of  land  will  produce 
only  so  much  hay,  &c.  as  will  maintain  but  one  cow,  the 
occupier  shall  not  put  two  on  the  common,  because  he  fod-* 
ders  them  in  the  yard  with  the  produce  of  oth^  land ;  for, 
by  the  same  role,  he  might  put  ICKX)  of  his  own,  or  of  other 
persons,  and  deprive  the  other  commoners  of  the  benefit  of 
common/* 

Trespass  for  impounding  plaintift"s  colt  and  three  fillies*. 
'Defendant  sets  out  his  right  to  a  messuage  with  the  appurte- 
nants, to  which  the  defendant  has  a  right  of  common  belong- 
ing in  the  loc.  in  quo^  and  that  defendant  took  the  cattle  da- 
mage feasant  Plaintiff  replies,  that  he  is  possessed  of  a  cor 
^yhold  messuage  in  Drayton,  and  prescribes  for  a  right  of 
common  in  the  loc.  in  quo,  for  all  commonable  cattle,  levanl; 
jind  couchant,  on  the  said  messuage,  at  all  times  of  the  year. 
Defendant  protestando,  that  plaintiff*  has  not  such  right,  tras- 
verses  the  levancy  and  couchancy  of  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C.  J.  **  The  protestando  is  not  part 
of  the  issue,  and  need  not  be  proved."  It  appearing  by  th^ 
evidence,  that  the  messuage  was  only  a  yard  where  the  horses 
were  foddered,  and  one  acre  of  orchard,  with  the  produce  of 
which  the  plaintiff  could  not  maintain  the  colt  and  three  fil- 
lies, and  for  that  reason  he  foddered  them  with  hay  and  straw 
from  other  land  hired  by  him.  Per  Lee,  C.  J.  "  These 
i)easts  cannot  be  levant  ana  couchant  on  this  yard,  though  they 
are  foddered  there,  unless  they  can  be  foddered  with  the  pro- 
duce of  the  messuage,  and  so  it  was  deteimined  by  Lord  Ray- 
mond in  Rogers  v.  Benstead  at  Cambr.  175^7,  after  much  con- 
sideration, that  levancy  and  couchancy  signify  what  the  pro- 
duce of  the  estate  will  Dear,  and  is  a  stint  of  c(»nmon  with  re- 
spect to  other  commoners ;  and  I  know  no  difference  as  to 
this,  whether  the  common  is  for  the  whole  year,  or  for  half  a 
year  only."    Lord  Raymond,  in  the  above.case,  cited  1  Ventr. 

.    The  foddering  cattle  in  a  yard  is  said  to  be  evidence 

of  .levancy  and  couchancy,  Salk.  169 ;  but  it  must  be  fodder- 
ing with  the  produce  of  the  ground  belonging  to  the  mes- 
suage. Plaintiff  non-suited.  N.  There  may  be  common  ap- 
purtenant to  a  messuage  with  appurtenants;  but  not  to^  mes- 
suage only. 

In  replevin*  the  plaintiff  prescribed  for  cornmon  for  horses 
by  reason  of  his  messuage.    The  evidence  was  pf  a  right  of 

Jt  Fulcher  ▼.  Sctlcf,.  Norfolk    Sum.    u  Cooey  ▼.  Vevden,  Norfolk  Sum.  Asb. 
As8.  1738.  MSS.  Serjt.X«til%.  1797   Serjt.  L9c4's,^l^. 
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comnion  for  horses  and  sheep.  Raymond,  C.  J.  "  It  has  been 
adjudged,  that  in  replevin  this  is  no  variance  from  the  pre- 
scription ;  for  the  prescription  for  a  common  for  horses  and 
sheep  is  a  justification  of  common  for  the  cattle  taken."  So 
evidence  of  a  right  of  common  for  sheep  and  cows  will  sup- 
port a  plea  prescribing  for  common  for  sheep*. 

In  an  action  on  the  case  against  defendant,  plaintiff  de- 
clared y,  that  he  was  possessed  of  a  messuage  to  which  a 
right  of  common  for  all  commonable  cattle  was  appurtenant^ 
and  that  defendant  put  his  cattle  on  the  said  common,  and  also 
dug  up  part  of  it;  per  quod^  the  plaintiff  could  not  enjoy  his 
common  in  tarn  amplo  moda,  as  by  law  he  might  As  t^ 
putting  in  his  cattle,  plea,  not  guilty ;  and,  as  to  digging  up 
the  common,  justification,  that  it  was  to  make  a  watering 
place  necessary  for  drink  for  the  cattle  on  the  common.  On 
the  first  issue,  it  was  insisted,  for  the  plaintiff,  thai  the  de- 
fendant could  not  give  in  evidence  his  right  of  common,  on 
Lord  Holt's  opinion  in  Salk.  But,  per  Pengelly^  C.  JB.  "  In 
trespass  vi  et  armis  the  only  evidence  of  defendant,  on  not 
guilty,  is,  that  he  did  not  come  on  the  ground,  and  a  right 
to  do  so  must  be  pleaded.  But  here  the  whole  declaration  is 
in  issue,  and  so  the  per  quod  he  could  not  enjoy  in  tarn  amplo 
modoy  as  of  right  he  ought,  is  part  of  the  issue;  and  if  de- 
fendant proves  that  he  has  a  right,  then,  notwithstanding  tl^e 
Plaintiff  s  complaint,  he  does  enjoy,  &c.  as  of  right  he  ought. 
'his  point  was  settled  by  the  Court  of  C.  B.  in  a  case  I  ar- 
gued, which  came  before  the  court  on  a  motion  for  a  new 
trial,  in  a  cause  tried  at  Cambridge  before  the  present  Lord 
Chr.  King,  when  C  J.  of  C.  B.  who  had  ruled  that  the  de- 
fendant could  not  give  in  evidence  his  right  of  common ;  and 
on  a  motion  for  a  new  trial,  Tracey,  J.  seemed  surprised  at 
it ;  and  it  was  ruled  otherwise  by  the  court,  and  a  new  trial 
granted." 

X  Bridges  r.  Saer,  4  Mod.  89.  y  Bennett  r.  Spinke,    Norfolk  STam. 

Ass.  3  G.  9.  Serjt.  Lecd's,  MS. 
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CHAP.    XII. 


CONSEQUENTIAL  DAMAGES. 

0/  Actions  on  the  Case  for  consequential  Damages^  and 
herein  of  the  general  Rule  for  distinguishing  Actions 
of  Trespass  vi  et  armis  from  Actions  of  Trespass  on 
the  Case. 

A  QUESTION  frequently  arises  respecting  the  form  of 
Stction,  which  should  be  adopted  by  a  person  who  has  sus« 
tained  an  injury ;  that  is,  whether  the  proper  remedy  is  by 
Stction  of  trespass  vi  et  armis,  or  trespass  on  the  case :  and  as^ 
in  order  to  avoid  confusion,  the  judges  have  at  all  times  been 
anxious  that  the  boundaries  of  actions  should  be  preserved  % 
it  may  be  proper  to  remark,  that  the  true  distinction,  (and 
which  seems  to  be  now  settled**,)  is,  that  if  the  injury  be  oc^ 
casioned  by  tlie  act  of  the  defendant  at  the  time,  or  the  de^ 
fendant  be  the  immediate  cause  of  the  injury,  trespass  vi  et 
armis  is  the  proper  remedy  ;  (1)  but  where  the  injury  is  not 
direct  and  immediate  on  the  act  done,  but  consequential  only^ 
there  the  remedy  is  by  action  on  the  case^,  sometimes  termed 
an  action  on  the  case  for  consequential  damages. 

The  following  case  will  illustrate  the  rule  here  laid  down : 

On  the  evening  of  the  fair  day  at  Milborn  Port  in  Somer-t 

a  3  Wils.  411.  1  Bm.  <cPtiI.476.  Hugheg,  sT.  R.  ssi.  and  Kenyon 

b  Leame  v.  Bray,  3  East's  R.  593.  C.J.   in  Day  r.  Edwards,  5  T.  R. 

c  Reynolds  ▼.  Clark,  Lord  Raym.  1399.  649.  S.  P.  and  in  Ogle  r.  Barnes,  8 

Sir.  634.  S.  C.     See  also  Morgan  r.  T.  R.  190, 1. 


(1)  **  Looking  into  all  the  cases  from  the  year  book  in  the  SI 
H.  7*  ^B.  a.  down  to  the  latest  decisions  oa  the  subject,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party 
himself  at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally,  or  by  misfortune,  yet  he  is  answerable  hi 
trespass.*'    Per  Grose^  J,  in  Leame  v«  Bray,  d  East^s  R.  600« 
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Betshke*,  the  defendant  threw  a  lighted  squib  from  the  street 
into  the  market-house ;  the  squib  fell  upon  the  stall  or  standi 
ing  of  B, ;  C.  in  order  to  protect  himself  and  the  wares  of  B. 
from  injury,  took  up  the  squib,  and  threw  it  across  the  mar^ 
ket-house,  when  it  fell  upon  the  standing  of  D.,  who  to  save 
his  wares,  threw  the  squib  to  another  part  of  the  market-^ 
house;  the  squib  struck  the  plaintiff  in  the  face,  when  the 
combustible  matter  bursting,  put  out  one  of  his  eyes ;  an  ac- 
tion of  trespass,  vi  et  armis^  having  been  brought,  it  was 
urg^d^  on  the  part  of  the  defendant,  that  it  would  not  lie,  and 
that  the  proper  remedy  was  an  action  on  the  case;  a  verdict 
was  found  for  the  plaintiif,  subject  to  the  opinion  of  the  coi^rt^ 
as  to  the  form  of  the  action  (2).  Nares,  J.  was  of  opinion 
that  trespass,  vi  et  armis,  was  the  proper  form  of  action,  the 
act  being  illegal  at  common  law  trbm  the  probable  conse- 
quence of  injury  resulting  from  it,  and  by  stat.  9  &  10  W.  3. 
c.  7«  as  a  nuisance.  Blackstone,  J.  was  of  a  ditferent  opinion; 
conceiving  that  the  lawfulness  or  unlawfulness  of  t!fe  original 
act  was  not  the  true  criterion  (3);  thatthe  settled  distinction 
was,  that  where  the  injury  was  immediate,  trespass  vi  et 
armis  would  lie ;  where  consequential  only,  it  must  be  aii 
action  on  the  case.  In  the  present  case  the  original  act  was  a^ 
against  B.  a  trespass,  not  as  against  C.  or  the  plaintiff.  The 
tortious  act  was  complete  when  the  squib  lay  at  rest  upon  B.'s 
stall ;  B.,  or  any  by-stander^  had  a  right  to  protect  himself  by 

d  Scott  V.  Shepherd,  s  61.  R.  393.  3  WiU.  403.  S.  C. 


(2)  I  have  stated  this  case  very  fully  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especially 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  subject. 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is 
to  be  observed,  that  Lord  EUenborough,  C.  J.  (in  Leame  v.  Bray, 
3  East's  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  "  In  actions  of  trespass  the  distinction  has 
hot  turned  either  on  the  lawfulness  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  injury  ; 
but,  as  mentioned  by  Blackstone,  J.  in  the  case  of  Scott  v.  Shep- 
herd»  on  the  difference  between  injuries  direct  and  immediate^  or 
mediate  nnd  consequential ;  in  the  one  instance  the  remedy  is  by 
trespass,  in  the  other  by  case. 'I  3  East,  601.  **  If  one  turniifg 
round  suddenly  were  to  knock  another  dowa,  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  action  must  be  trespass.*'  Per 
Lawrence,  J.  3  East,  597.  **  Where  a  man  shoots  jin  arrow  at  a 
foark  and  Wounds  another,  although  it  be  against  his  will,  he  shall 
be  called  a  trespasser/'  Per  Kead^  C.  J.  of  the  Common  Pleas, 
^l  H.  7.^8.  a. 

E  E 
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removing  the  squib,  but  should  have  taken  care  to  do  it  in 
such  a  manner  as  not  to  endamage  others.    He  added,  tliat 
this  was  not  like  the  case  of  diverting  the  course  of  an  enraged. 
ox,  or  of  a  stone  thrown,  or  an  arrow  glancing  against  a  tree, 
because  in  those  cases  the  original  motion,  the  ris  impressa^ 
was  continued,  though  diverted ;  but  here  the  instrument  of 
mischief  was  at  rest,  until  a  new  impetus  and  a  new  direction 
was  given  to  it,  not  once  only  but  by  two  rational  agents  suc- 
cessively; that,  in  strictness  of  law,  trespass  m  ct  anwf^  would 
lie  against  D.  the  immediate  actor ;  for  inevitable  necessity 
only  would  excuse  a  trespass,  and  D.  had  exceeded  the 
bounds  of  self-defence,  and  had  not  used  sufficient  circum- 
sf)ection  in  the  act  of  removing  the  danger  from  himself; 
throwing  the  squib  across  the  market^house,  instead  of  brush- 
ing it  down  or  throwing  it  out  of  the  open  sides  into  the  street, 
was  an  unnecessary  and  incautious  act.    Gould,  J.  was  of 
opinion  that  trespass  vi  et  armis  was  maintainable,  that  the 
defendant  might  be  considered  in  the  same  light  as  if  he  had 
thrown  the  squib  in  the  plaintiff's  face.  The  terror  impressed 
on  C.  and  D-  excited  self-defence,  and  deprived  them  of  the 
power  of  recollection ;  what  they  did  was  therefore  the  inevi- 
table consequence  of  the  defendant's  unlawful  act ;  they  acted 
from  necessity,  and  the  defendant  imposed  that  necessity  on 
them.    De  Grey,  C.  J.  was  of  the  same  opinion,  agreeing 
with  Blackstone,  J.  as  to  the  principles  he  had  laid  down,  but 
differing  from  him  in  the  application  of  those  principles  to  the 
present  case.     The  question  was  whether  the  injury  was  re- 
ceived by  the  plaintiff  by  force  from  the  defendant,  or  whe- 
ther the  injury  resulted  from  a  new  force  of  another.    He 
considered  all  that  was  done,  subsequently  to  the  original 
throwing,)  as  a  continuation  of  the  first  force,  and  the  first  act, 
which  would  continue  until  the  squib  was  spent  by  bursting. 
Any  innocent  person  was  justifiable  in  removing  the  danger 
from  himself  to  another ; .  the  blame  lighted  on  the  first 
thrower ;  the  new  direction  and  new  force  flowed  out  of  the 
first  force,  and  was  not  a  new  trespass ;  C.  and  D.  were  not 
frefe  agents,  but  acting  under  a  conapulsive  necessity  for  their 
own  safety  and  self-preservation.    The  several  acts  of  throw- 
ing the  squib  must  be  considered  as  one  single  act,  namely, 
the  act  of  the  defendant;  the  same  as  if  it  had  been- a  cracker 
which  had  bounded  and  rebounded  again  and  again  before  it 
struck  out  the  plaintiff's  eye. 

The  distinction  between  trespass  ti  et  armis  •,  and  trespass 
on  the  case,  may  be  further  illjistrated  by  the  example  usually 

e  Per  Portetcue,  J.     i  Str.  636.  cited        5  T.  R.  649.    Per  Le  BUnc,  J.  ki 
by  Kenyoa  C.  J.  in  Day  t.  EJiraiiU,        Leame  v.  Bray,  3  Eaat's  R.  6At. 
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put  of  a  man*s  throwing  a  log  into  the  common  high-way ; 
if  at  the  time  of  the  log  being  thrown  it  should  strike  any  per- 
son,  such  person  may  maintain  trespass  vi  et  armis ;  but,  if, 
after  it  is  thrown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  injury  by  fall- 
iiig  against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road^  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently)  by  accident  drove  against  the  plaintiff's 
curricle,  the  night  beitig  so  dark  that  tlie  parties  could  not 
see  each  other;  it  was  holden^  that  the  injury,  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,  the  proper  remedy  was  tres* 
pass,  vi  et  armis  (4).  But,  as  was  truly  observed  by  Le 
Blanc,  J.  if  the  defendant  liad  simply  placed  his  carriage  in 
the  road,  and  the  plaintiff  had  run  against  it  in  the  dark,  the 

f  Leame  v.  Bray,  3  East's  R.  593. 


(4)  "  The  true  criterion  seems  to  be  according  to  what  Lord  C 
J*  De  Grey  says,  iu  Scott  v.  Shepherd,  vrhetber  the  plaintiff  re- 
ceived an  injury  by  Jbrce  from  the  defendant.  If  the  injurious  act 
be  the  immolate  result  of  the  force  originally  applied  by  the  de« 
fendant,  and  the  plaintiff  be  injured  by  it«  it  is  the  subject  of  an 
action  of  trespass  vi  et  armisy  according  to  all  the  cases  both  an* 
irient  and  modern,  it  is  immaterial  whether  the  injury  be  wilfiil 
or  not.*'  Per  Lord  Cllenborou^h,  €»  J.  3  East's  R.  5^9.  It  wa^i 
observed  by  Le  Blanc»  J.  that  "  m  actions  for  runnins^down  vessels 
lit  sea,  difficulties  may  occur,  because  the  force  which  occasions 
the  injury  is  not  so  immediate  from  the  act  of  the  person  steering* 
The  immediate  agents  of  the  force  are  the  wind  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon."  In  Ogle  v.  Barnes  and  another, 
8  T.  R.  188.  where  an  action  on  the  case  was  brought,  and  the  de- 
claration alleged  neu^ligence  and  unskilfulness  in  the  defendant's 
management  of  a  ship,  by  reason  whereof  she  ran  foul  of  the  plain- 
tilTs  with  great  force  and  violence.  On  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  case  when  it  ought  to  have  been  trespass^  Grose,  J* 
taid,  that  the  jury  having  found  a  verdict  for  the  plain tifi^  they 
must  consider  that  the  complaint  set. forth  in  the  declaration  was 
proved ;  and  for  such  an  injary  an  action  on  the  case  was  the  proper 
remedy.  Lawrence,  J.  observed,  that  the  negligent  and  impro- 
vident management  of  the  defendant's  ship  did  not  imply  that  any 
HiCt  was  done  by  them  ;  after  having  been  guilty  of  the  negligence 
which  led  to  the  iniMrhief)  tliey  might  have  done  every  thing  ia 
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injury  would  not  have  been  direct,  but  in  consequence  orAy 
of  the  defendant's  previous  improper  act ;  and  then  the  proper 
form  of  action  would  have  been  that  of  an  action  on  the  case. 

The  plaintiff  declared  against  the  defendant,  for  driving 
his  cart  against  the  plaintiff's  horse  with  force  and  violence'^ 
alleging  it  to  have  been  done,  "  by  and  through  the  mere 
negligence,  inattention,  and  want  of  proper  care,"  of  the  de- 
fendant On  demurrer  to  this  declaration,  as  not  being  in 
trespass,  it  was  holden  that  it  was  good.  Sir  James  Mans- 
lield,  C.  J.  observed,  at  the  close  of  the  decision,  that  it  waa 
not  to  be  considered  that  the  case  of  Leame  v.  Bray,  was 
overturned  by  the  present:  at  the  same  time  he  might  say 
•thus  much,  that  upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  ojf'  King's  Bench,  in  Leame  v.  Bray, 
f^hould  be  reconsidered.  In  an  action  of  trespass  ^,  where  the 
plaintiff  declared  that  the  defendant  with  force  and  arms 
drove  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander, against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damno^  ^c,  rontra  pacem^  <Src. ;  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  whicb 
the  injury  to  the  plaintiff's  boat  was  committed;  but  that  he, 
though  on  board  at  the  time,  did  not  ^ive  the  order  which 
caused  the  accident,  but  the  pilot  did;  that  it  was  nine 
o'clock  at  night,  in  the  month  of  September,  when  the  ac- 
cident happened ;  that  the  vessel  would  not  obey  her  rudder; 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per- 
son on  board.  Sir  J.  Mansfield,  C.  J.  left  it  to  the  juiy  to  say- 
whether  the  accident  was  owing  to  the  mere  force  of  the 
wind,  or  to  negligence.  The  jury  were  of  opinion  that  the 
accident  arose  from  negligence,  and  gave  a  verdict  for  the 
plaintiff.  On  motion  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground  that  the  action  should  have  been  an 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinion, 
that  trespass  could  not  be  maintained  against  the  defendant; 
and  said  the  case  differed  from  the  precedino;  case  of  Leame 
v.  Bray,  because  liere  the  defendant,  though  on  board  the 
vessel,  did  not  give  the  order  which  occasioned  the  accident^ 

(  RofiTPrt  ▼.  ImbktoD,  9  Bot.  9c  Pul.    h  Hnggett  v.  Moatg^merj,  s  N.  R. 
N.  R.  117.  446* 


their  power  to  avoid  the  mischiefj  and  then  the  ruontng  ag«hiiC 
tlie  plaintiff's  vessel  might  have  heen  owing  to  the  windaod  tide^ 
St'e  further  on  tlus  p.>int,  Turner  v,  Hawkins,  1  B<m%  and  Pml.  47^ 
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but  the  pilot  did ;  whereas,  "in  Leame  v.  Bray,  the  defendant, 
was  driving  the  carriage  which  injured  the  plaintiff's  car- 
riage. The  court  at  the  same  time  intimated  doubts  as  to 
the  authority  of  Leame  v,  Bray,  and  Chambre,  J.  observed, 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of  tres- 
pass for  a  negligent  act  done  by  his  servant  in  the  course  of 
nis  employment,  for  which  the  servant  himself  would  also  be 
liable  in  that  form  of  action. 

In  a  subsequent  case  of  Covell  v.  Laming,  1  Camp.  N.  P.  C. 
497.  which  was  trespass  for  running  defendant's  ship  against 
plaintiff's,  it  appeared,  that  at  the  time  of  the  accident,  the' 
defendant  was  on  board  his  ship,  at  the  helm,  but  that  there 
was  a  desire  on  the  part  of  the  defendant  to  steer  clear  of  the 
plaintiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfuhiess  of  the  defendant.  It  was  contended,  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re-n 
medy ;  but,  per  Lord  EUenborough,  C.  J.  "  Whether  the  in- 
Jury  complained  of  arises  directly,  or  follows  consequentially^ 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case,  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  conxmunicated.  The  force, 
therefore,  proceeded  from  him,  and  the  it\jury  which  the 
plaintiff  sustained  was  the  immediate  effect  of  that  force." 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as 
.  the  possession  constructively  remains  in  the  owner,  he  may 
maintain^  trespass  for  an  immediate  injury  to  it;  hut  if  the 
owner  of  a  horse  lets  him  to  hire  for  a  certain  time,  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  violently 
against  him,  the  remedy  of  the  owner  of  the  horse  against 
the  owner  of  the  cart  is*  case,  and  not  trespass ;  for  this  is  in 
the  nature  of  an  injury  to  the  plaintift^'s  reversion. 

If  the  occupier  of  a  house ',  who  has  a  right  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person, 
fixes  a  spout,  whereby  the  rain  is  discharged  in  a  body  upon 
the  land,  the  proper  form  of  action,  by  the  owner  of  the  land 
against  the  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case ;  because  the  flowing  of  the  water,  which  con- 


i  Lotan  r.  CroM,  2  Camp.  N.  P.  C.    1   Reynolds  v.  Clarke,    Lord  Ra^m. 

464.  1399.811.  634.  S.C. 

k  Hall  V.  Pickard,  3  Camp.  N.  P.  C. 
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stitutes  the  injury,  is  not  the  immediate  act  of  the  occupier 
of  the  house,  but  the  consequence  only  of  his  act,  viz.  the 
fixing  the  spout. 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 
plaintiff  was  master  of  a  ship",  which  was  laden  with  corn, 
ready  to  sail,  and  that  the  defendant  seized  the  ship  and  de- 
tained her,  per  quod  querens  impeditus  et  ohstnictus  fuit  in 
viagio  :  An  exception  was  taken  to  the  action,  on  the  ground 
that  it  should  have  been  trespass  vi  et  armis  ;  and  4  Edw.  3. 
24.  13  H.  7.  26.  and  Palm.  47.  were  cited;  Holt,  C.  J.  ob- 
served, that,  in  the  cases  cited  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's  but 
the  owners'.  The  master  declared  only  as  a  particular  officer, 
and  could  recover  for  his  particular  loss.  He  admitted,  how- 
ever, that  the  master  might  have  brought  trespass,  and  de« 
clared  upon  his  possession^  which  was  sufficient  to  maintain 
^at  action. 

So  where  the  plaintiff  declared",  that  he  exercised  the 
trade  of  a  wheeler,  and  was  possessed  of  several  tools  that  re- 
lated to  the  trade,  viz.  an  axe,  &c.  and  being  so  possessed, 
gained  a  livelihood,  &c.  and  by  the  licence  of  the  defendant 
deposited  the  tools  in  defendant's  house,  who  had  detained 
them  two  months  after  request,  whereby  the  plaintiff  had 
lost  the  benefit  of  his  trade.  After  verdict,  a  motion  was 
made  in  arrest  of  judgment,  on  the*ground,  that  the  plaintiff 
ought  to  have  brought  detinue  or  trover;  but  the  court 
held  the  action  wtU  brought ;  for,  if  the  f^ct  was  that  the 
plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evidence  of  a  conver- 
sion, yet  it  was  not  a  conversion;  and  the  damages  which 
he  demands  in  this  case  being  special,  the  action  ought  to  be 
special. 

So  where  the  plaintiff  declared  •  that  he  was  possessed  of 
a  close  of  land  and  a  decoy  pond,  to  which  wild  towl  used  to 
resort,  and  the  plaintiff  at  his  own  costs  had  procured  decoy 
ducks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl,  and  enjoyed  the  benefit  in  taking  them ;  yet  the 
tiefendant,  intending  to  injure  plaintiff'  in  his  decoy,  and  to 
drive  away  the  wild  fowl,  and  deprive  him  of  his  profit;  dis- 
charged guns  against  the  decoy  pond,  whereby  the  wild  fowl 

in  Pitts  V.  Gniace,  Salk.  lO.  Lord  17. 19.    u  Mod.  74.  130.   sSalk.Q. 

Raym.  558.  S.  C.  Bull.  N.  P.  70.  S.  C.  cited  iu  Car- 

11  Kettle  T.  Hunt,  Bull.  N.  P.  78.  rington  v.  Taylor,  1 1  East,  $74.  and 

o  Keeble  v.  Hickeringill,  1 1  East,  574.  3  Camp.  N.  P.  C.  258.  S.  C. 

n.  from  Holt's  MS.  Holt's  Rep.  14« 
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were  frighted  away,  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  2(5.  da« 
mages*  On  motion  in  arrest  of  judgment.  Holt,  C.  J.  ob- 
served, that  the  action  was  maintainable;  that  although  it 
was  new  in  its  instance,  yet  it  was  not  new,  either  in  the  rea- 
son or  principle  of  it  For,  1st,  the  using  or  taking  a  decoy 
was  lawful :  2ndly.  this  employment  of  his  ground  to  that 
use  was  profitable  to  the  plaintiff,  as  was  the  skill  aiid  ma- 
nagement of  that  employment  As  to  the  first,  every  maq 
that  hath  a  property  may  employ  it  for  his  pleasure  aqd  profit, 
as  for  alluring  and  procuring  decoy  ducKs  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  other  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law 
of  the  land  or  the  moral  law ;  but  it  is  as  lawful  to  use  art  to 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  his  trade ;  and  he  that 
hinders  another  in  his  trade  or  livelihood  is  liable  to  an  ac- 
tion for  so  hindering  him.  The  C.  J.  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
but  this  was  not  necessary;  for  the  action  was  not  brought 
to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis-* 
turbance. 

In  a  special  action  on  the  case^*,  the  declaration  stated, 
that  plaintiff's  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her»  absence,  a  large  estate,  real  and  per- 
sonal, having  b«en  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled,  and  of  cohabiting  with 
plaintiff,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintijBT,  which 
she  accordingly  did  until  her  death ;  whereby  the  plaintiff 
last  the  comfort  and  society  of  his  wife,  and  her  assistance  in 
his  domestic  affairs,  and  the  profit  and  advantage  of  her 
fortune,  K.^t  verdict  for  the  plaintiff,  with  3,000/.  da- 
mages, on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.  Litt 
8.  108.  and  1  Inst  81.  b.  were  cited;  but  Willes,  C.  J.  said, 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case ;  that  it  would  have  been  so,  if  there  had 
never  been  any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 

p  Wiotmore  v.  Greenbanfc,  Willes,  577* 
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medy ;  but  that  there  must  be  new  facts  in  every  special  ac- 
tion on  the  case  (5). 


(5)  See  Ashby  v.  White,  Lord  Rayni.  957.  Pasley  v.  Freeman, 
2  T.  R.  51.  and  Chapman  v.  Pickeregill,  2  Wil8.  146.  which  last 
case  was  an  action  on  the  case  for  falsely  and  maliciously  suin^  out 
a  commission,  of  bankrupt  against  the  plaintiff;  Pratt,  C.J.  (in 
answer  to  the  objection  of  novelty,)  said,  that  this  was  urged  in 
Ashby  V.  White,  but  he  did  not  wish  ever  to  hear  it  again  ;  that 
this  was  an  action  for  a  tort;  torts  were  infinitely  various,  not  li-i 
mited  or  confined ;  for  there  was  not  any  thin^  in  nature  which 
might  not  be  converted  into  an  instrument  of  mischief,  and  this  of 
suing  out  a  commission  of  bankrupt  falsely  and  maliciously  wa^ 
pf  the  most  injurious  consequence  in  a  trading  country.  Dum-j 
ford's  note,  Willes,  581.   See  also  Hargrave's  Co.  Lit.  8i,b.  n.  (2), 
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CIJAP.  XIIL 


COVENANT. 

I.  Of  the  Action  for  Breach  of  Covenant. 
II.  Of  the  Exposition  of  Covenants. 
lit.  Of  the  differetU  Kinds  of  Covenants. 

1.  Express,  and  herein  of  express  Covenants  run^ 

ning  with  the  Land. 

2.  Implied. 

3.  Joint  and  Several, 

4.  Void  and  Illegal. 

b.  Not  to  assign  without  Licence. 
6.  For  quiet  Enjoyment. 
IV.  By  whom  the  Action  of  Covenant  may  be  main- 
iained. 

1.  Heir. 

2.  Executor. 

3.  Assignee. 

Y.  Against  whom  the  Action  of  Covenant  may  be 
maintained. 
4     1.  Heir, 

2.  Executor. 

3.  Assignee. 

VI.  Of  the    Declaration,  and  herein  of  dependent 
Covenants,    Conditions  precedent^    and  inde^ 
pendent  Covenants. 
VII.  Of  the  Pleadings: 

1.  Accord  and  Satisfaction. 

2.  Eviction, 

3.  Infancy. 

4.  Levied  by  Distress. 

5.  Nil  hahuit  in  tenementis. 
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6*  Non  est  factum. 

7.  Non  infregit  conventionem. 

8.  Performance. 

9.  Release. 
10.  Setoff. 

VIII.  Payment  of  Money  into  Court. 

IX*  Evidence. 

X*  Judgment. 


I.  OjT  the  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds, 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into,  by 
deed  indented  or  deed  poll,  between  two  or  more  persons, 
for  the  performance  of  certain  acts,  or  for  the  forbearance  to 
4lo  certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement, 
raised  by  implication  of  law  between  two  or  more  persons, 
in  a  deed  indented  or  deed  poll,  from  certain  techmcal  ex- 
pressions used  therein. 

For  the  violation  of  agreements  of  this  kind  (I)  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 

{)arty  injured  may  recover  damages  (2)  in  proportion  to  the 
oss  sustained. 

A  party  bringiqg  covenant  on  a  deed  poll  must  be  named 


(1)  In  F.  N.  B.  4to.  Ed.  343.  A.  it  is  said  that  in  London  a 
man  shall  have  a  writ  of  covenant  without  a  deed,  for  covenant 
broken,  and  it  is  so  said  by  Vavasor,  Seij.  in  92  Edw.  4.  2.  a.  cited 
in  Comyn's  Dig.  London>  N.  1.  who  refers  to  Priv.  Lon.  149.  in 
support  of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any 
agreement  in  specie,  as  the  conveyance  of  land,  execution  of  deeds, 
&c.  or  what  is  termed  a  specific  performance,  application  must  be 
made  to  a  court  of  equity ;  for  in  the  action  of  covenant  damages 
only  for  the  non^performance  can  be  recover^. 
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therein  • ;  for,  where,  upon  oyer  of  the  deed  poll,  it  ap- 
peared, tliat  the  defendant  promised  to  do  a  certain  act, 
without  saying,  that  he  promised  the  plaintiif,  it  was  holden 
that  an  action  would  not  lie. 

Covenant  will  lie  on  letters  patent,  although  there  is  not 
any  counterpart  sealed  by  the  lessee,  who  is  to  be  charged  ^ 

If  A.,  for  a  valuable  consideration,  promises,  by  deed, 
not  to  do  a  certain  act,  an  action  of  covenant  may  be  main- 
tained for  the  breach  of  such  promise ;  but  an  action  on  the 
case  will  not  lie : 

As  where  A.  recovered  a  debt  against  B.  and  B.  paid  the 
condemnation  money  to  A.*,  whereupon  A.,  by  deed,  re- 
leased all  actions,  executions,  &c.  to  B.,  and  in  the  same 
deed  promised  to  discharge  all  executions  against  B.  upon 
the  same  judgment,  and  afterwards  sued  out  execution 
thereon  :  the  court  were  of  opinion,  that  the  promise  being 
by  deed,  B.'s  remedy  was  by  an  action  of  covenant,  and  not 
an  assumpsit  (3). 

a  Green  t.  Home,  Salk.  197.  Comb,    c  Bennus    r.   Guyldley,    B.    R.    Kf. 

SI 9-  9-  €•  16  Jac.  Cro.  Jac.  505.  S.  C.  and  S.  P. 

h  Bret  V.  Cumberland,  Cro.  Jac.  399.        by  the  name  of  Bemishe  V.  Hilders- 

521.  fully  stated,  post.  440.  ley,  said  to  have  been  adjudged, 

1  R.  A.  517.  (A.)  pi.  3. 


(3)  Although  it  18  a  general  rule  that  assumpsit  will  not  lie, 
where  there  is  a  remedy  of  a  higher  nature  *,  yet  there  are  some 
exceptions  to  this  rule  ;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term' of  years,  and  the  deed  contained  a  co- 
venant to  account  yearly,  and  to  adjust  and  make  a  final  settle- 
ment at  the  expiration  of  the  partnership;  and  they  dissolved  the 
partnership  before  the  years  were  expired,  and  accounted  together, 
and  struck  a  balance,  which  was  in  favour  of  the  plaintiff,  in- 
cluding several  items  not  connected  with  the  partnership,  and  the 
defendant  promised  to  pay  it ;  it  was  holden,  that  assumpsit  would 
lie  on  such  express  promise.  And  Bulter,  J.  observed,  that  if  no 
other  articles  bad  been  introduced  into  the  account,  but  those  re- 
lating to  the  partnership,  he  should  still  have  been  of  opinion,  that 
assumpsit  might  have  l>een  maintained;  for  the  question  then 
would  have  been,  whether  a  previous  partnership  being  dissolved, 
and  an  account  settled,  was  or  was  not,  in  point  of  law,  a  sufficient 
consideration  for  a  promise.  He  had  no  difficulty  in  saying,  that 
it  was.  Foster  v.  Alltmson,  2  T.  R.  479.  A  stronger  exception, 
however  to  the  general  rule  above-mentioned  will  hd  found  in  the 
ipase  of  Nurse  v.  Craig,  ante,  p.  262. 

•  Bulttrode  v.  Gilburn^  Str.  IM7. 
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An  action  of  covenant  is  not  within  the  stat.  3  W.  &  M. 
c.  14 '^^  which  makes  the  devisee  chargeable  jointly  with  the 
heir  for  the  debts  of  his  testator  in  respect  of  lands  devised 
to  him:  the  remedy  there  given  is  confined  to  the  action  of 
debt. 


It.  Of  the  Exposition  of  Covenants, 

Covenants  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties  *,  as  collected  from  the  whole  con- 
text of  the  instrument,  ex  anttcedentihns  et  consequentibus, 
and  according  to  the  reasonable  sense  of  the  words.  If  there 
be  any  ambiguity,  then  such  construction  shall  be  made  as  is 
inost  strong  against  the  covenantor  (4) ;  for  he  might  have  ex- 
pressed himself  more  clearly  (5). 

It  is  immaterial  in  what  part  of  a  deed  any  particular 
covenant  is  inserted^;  for,  in  the  construction  of  it,  the 
whole  deed  must  be  taken  inta  consideration,  in  order  to 
discover  the  meaning  of  the  parties ;  as  where,  in  an  in- 
denture of  lease  of  a  colliery «,  two  lessees  covenanted 
jointly  and  severally  in  manner  following,  viz.  &c.  here  fol- 
lowed a  number  of  covenants  in  respect  to  working  of  the 
colliery,  wherein  the  lessees  covenanted  jointly  and  seve- 
rally; then  followed  a  covenant,  that  the  monies  appearing 
to  be  due  should  be  accounted  for  and  paid  by  the  lessees, 
their  executors,  &c.  (not  saying,  **  and  each  of  them") ;  it 
was  holden  by  the  court  fabsente  Kenyon,  C.  J.)  that  the  ge- 
neral words,  at  the  beginning  pf  the  covenants  by  the  lessees, 

d'  Wilson  ▼.  Ruubley,  7  East,  138.  f  Per  Buller,  J.  5  T.  R.  596- 

€  Plowd.  399.  cited  by  EUenborongbi    g  D.  of  MortbumberUod  v.  Ward  Er- 
C.  J.  Iggulden  ▼.  May,  7  East,  941 .  riogton,  5  T.  R.  593. 


(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J«  in  Flint  \.  Bran- 
dony  1  Bos.  and  Pul.  N.  R.  78. 

(5)  Id  like  manner,  wh^re  the  words  of  the  grant  are  doabtful, 
they  are  to  be  construed  in  favour  of  the  erantee.  This  general 
principle  has  been  applied  to  the  construction  of  leases ;  hence  it 
has  been  holden,  that  under  a  lease  for  fourteen  or  seven  years,  the 
iei$fe  only  hss  the  option  of  determining  it  at  the  end  of  the  first 
seven  years.  Doe  d.  Webb  v.  Dixon,  9  East,  15.  in  which  the 
authoritv  of  Dann  r.  Spurrier,  3  Bos.  and  Pul.  399*  442.  was  ren 
cognized «  /* 
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•Vjointly-and  severally,  &c,  in  manner  following/*  accordingf 
to  the  general  rules  of  construction,  extended  to  all  the  sub-* 
sequent  covenants  on  the  part  of  the  lessees  throughout  the 
deed,  there  not  being  any  thing  in  the  nature  of  the  subject 
to  restrain  those  words  to  the  former  part  of  the  lease. 

In  conformity  to  the  rules  before  laid  down  for  the  con- 
struction of  covenants,  and  in  support  of  the  apparent  in- 
tention of  the  parties,  covenants  in  largje  and  general  terms 
have  been  frequently  narrowed  and  confined : 

As  where  A.  leased  a  manor  to  B.  for  years,  excepting  all 
woods,  great  trees,  timber  trees,  and  underwood**,  &c.  and 
covenanted  with  the  lessee,  that  -le  might  take  fire-boot, 
super  dicta  prcemissa^  it  was  holden,  that  the  lessee  could  not 
take  fire-boot  in  a  close  of  wood  parcel  of  the  manor,  be- 
cause, by  the  exception  of  the  wood,  the  soil  thereof  was  ex- 
cepted ;  and  the  words  super  pr<smtssa  should  be  intended 
of  such  things  only  as  were  demised.  It  was  admitted, 
however,  that,  by  the  covenant,  the  lessee  was  entitled  to  take 
the  wood  upon  the  other  lands,  for  though  the  wood  was  ex- 
cepted yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease*  for  years  of  a 
manor,  and  entered  into  jsl  Dond,  with  a  condition  that  he 
would  not  do,  nor  had  done^  any  act  to  disturb  the  plaintiff, 
hiU  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person ;  it  was  holden 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  referrible 
to  the  former. 

So  where  in  covenant  against  the  executors  of  J.  W.  ^, 
the  declaration  stated,  that  J.  W.,  by  indenture,  granted  land, 
&c.  to  the  plaintiff  in  fee,  and  warranted  the  land,  &c. 
against  himself  and  his  heirs,  and  covenanted  that  he  was, 
notwithstanding  any  act  by  him  done  to  the  contiary^  lawfully 
and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good 
rights  full  power^  and  lawful  and  absolute  authority  to  cov-^ 
tey  ;  and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of 
making  the  said  indenture,  nor  at  any  time  before  or  since, 
good  right,  full  power,  and  lawful  and  absolute  authority  to 
convey  or  assure  the  premises  to  the  plaintiff  in  manner 
aforesaid.    The  defendants  prayed  oyer  of  the  indenture, 

\k  Cage  ▼.  PtxliD,  1  Leon.  1 16-  cited  by        cited  by  Lord  Elleiiboroogh,  C  .J. 

£Ueii borough,  €.  J.  7  East,  941.  in  Gale  ▼.  Reed,  s  East,  89. 

i   Broughton  y.  Conway,    Moor,  98.    k  Browning  v.  Wright,  s  Bos.  &  Pul. 

13. 
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(by  which  it  appeared  that  J,  W,  covenanted  for  himself,  his 
heirs,  executors,  and  administrators,  to  make  a  cartway,  and 
that  the  plaintiff  should  quietly  enjoy  without  interruption 
from  himself,  or  any  person  clahning  under  him,  and  lastly, 
that  he,  his  heirs,  or  assigns,  and  all  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred: 
(after  argument),  it  was  holden,  that  the  words  "  that  he  had 
a  good  right,  full  power,  and  lawful  and  absolute  authority  to 
convey,'*  were  either  part  of  the  preceding  special  covenant 
"  that  he  was  notwithstanding  any  act  by  him  done  to  the 
contrary,  lawfully  and  absolutely  seised  in  fee ;"  or,  if  not, 
that  they  were  qualified  and  restrained  by  all  the  other  special 
covenants  to  the  acts  of  himself  and  his  heirs. 

But  where  releasors  covenanted*,  that,  notwithstanding 
any  act,  &c.  by  them  done  to  the  contrary,  they  were  seised 
of  the  land  in  fee ;  and  also,  that  they,  notwithstanding  any 
such  matter  or  thing  as  aforesaid,  had  good  right  to  grant 
the  premises ;  and  likewise^  that  the  releasee  should  quietly 
enjoy  the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other 
person ;  and  that  the  releasee  should  be  indemnified  by  the 
releasors,  and  their  Heirs  against  all  other  titles,  charges,  and 
incumbrances,  except  the  cliief  rent  payable  to  the  lord  of 
the  fee ;  it  was  holden,  that  the  general  words  of  the  cove- 
nant for  quiet  enjoymenty  were  not,  in  necessary  construc- 
tion, to  be  restrained  by  the  language  of  the  antecedent  cove- 
nants for  title  and  right  to  convey  ;  although  those  antece- 
dent covenants  were  certainly  covenants  of  a  limited  kind, 
and  provided  only  against  the  acts  of  the  releasors ;  Lord  El- 
lenborough,  C.  J.  (who  delivered  the  opiiiion  of  the  court) 
observing,  "  that  the  covenant  for  title,  and  the  covenant  for 
right  to  convey,  are  indeed  what  is  somewhat  improperly 
called  synonimous  covenants ;  they  are  however  connected 
covenants,  generally  of  the  same  import  and  ellect,  and 
directed  to. one  and  the  same  object;  and  the  qualifying 
language  of  the  one  may  therefore  properly  enough  be  con- 
sidered as  virtually  transferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  mate- 
rially different  import,  and  directed  to  a  distinct  object.  The 
covenant  for  title  is  an  assurance  to  the  purchaser,  that  the 
grantor  has  the  very  estate  in  quantity  and  quality  which  he 
purports  to  convey,  viz.  in  this  case  an  indefeasible  estate 
in  fee  simple*    The  covenant  for  quiet  enjoyment  is  an  assu* 

1  Howell  v.  Ricliftrds^  u  East,  G33* 
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ranee  against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant, 
and  the  indemnity  it  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes  place :  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  iu  a  more 
restrained  and  limited  manner  for  the  particular  description  of 
title  which  he  purports  to  convey,  than  for  quiet  enjoyment. 
The  C.  J.  added,  that  he  did  not  find  any  case  in  which  it  is 
held  that  the  covenant  for  quiet  enjoyment  is  all  one  with  the 
covenant  for  title,  or  parcel  of  that  covenant,  or  in  necessary 
construction  to  be  governed  by  it,  otherwise  than  as,  according 
to  the  general  rules  for  the  construction  of  deeds,  eveiy  deed 
(as  was  said  by  Hobart,  C.  J.  Winch.  Rep.  93.  Sir  (jreorge 
Trenchard  v.  Hoskins)  is  to  be  construed  according  to  the 
"  intention  of  the  parties,  and  the  intent  ought  to  be  ad- 
judged of  the  several  parts  of  the  deed,  as  a  general  issue  out 
of  the  evidence ;  and  intent  ought  to  be  picKed  out  of  every 
part,  and  not  out  of  one  word  only."  Consistently  therefore 
with  that  case,  and  with  every  other  that  I  am  aware  of,  we 
are  warranted  in  giving  effect  to  the  general  words  of  the  cov^ 
nant  for  quiet  enjoyment;  and  which  are  entitled  to  more 
weight  in  this  case,  inasmuch  as  they  immediately  follow  and 
enlarge  the  special  words  of  covenant  against  disturbance  by 
the  grantors  themselves ,  and  to  restrain  the  generality  of  these 
words,  thus  immediately  preceded  by  express  words  of  a  nar- 
rower import,  would  be  a'  much  stronger  thing  than  to  re- 
strain words  of  like  generality  by  an  implied  qualification 
arising  out  of  another  covenant  wnere  no  such  general  words 
occurred.  The  person  using  the  general  words,  could  not 
forget  that  he  haa  immediately  before  used  special  words  of  a 
narrower  extent.  If  the  covenant  containing  both  the  special 
and  general  words  stood  by  itself,  there  would  be  no  pretence 
for  refusing  effect  to  the  larger  words ;  and  if  this  could  not 
be  done  in  favour  of  express  words  of  a  narrower  import  in  the 
same  covenant,  I  cannot  possibly  understand  upon  what 
ground  it  should  be  done  in  favour  of  implied  words  of  nar- 
rower import  which  occur  in  another  separate  covenant,  ad- 
dressed, as  has  been  before  said,  to  a  distinct  object." 

Where  A.  by  indenture",  in  consideration  of  a  certain  sum, 
in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for  21 
years,  and  covenanted  at  the  end  of  18  years  of  the  term,  ot 

m  IggnldcuT.  May,  7  EMt,S97.  aiintiedon  error  in  Excb.  Chr.  s  N.  R.  449. 
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before,  on  request  of  the  lessee  to  ^^rant  a  hew  lease  of  td^ 
premises  "  for  the  like  fine,  for  the  like  term  of  21  years,  at 
the  like  yearly  rent,  with  all  covenants  as  in  that  indenture 
were  contained  ;**  it  was  holden,  that  this  covenant  was  sa- 
tisfied by  a  tender  of  a  new  lease  for  21  years,  containing  all 
the  former  covenants,  except  the  covenant  for  future  renewal. 

In  covenant",  the  plaintiff  declared  upon  an  indenture. 
Whereby  the  defendant  demised  to  the  plaintiff  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  with  certain  easements 
belonging  to  the  same,  and  a  portion  of  an  adjoining  yard ; 
and  the  defendant  covenanted  that  he  would  permit  the  lessee 
(the  plaintiff)  to  have  the  use  of  the  pump  m  the  said  yard 
jointly  with  the  defendant,  whilst  the  same  should  remain 
therey  paying  half  the  expenses  of  keeping  it  in  repair.  The 
plaintiff  assigned  for  breach,  that  during  the  continuance  of 
the  lease,  the  defendant,  without  reasonable  cause,  and  in 
order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expense  of  keeping 
the  same  in  repair.  On  demurrer  it  was  holden,  that  the 
breach  was  ill-assigned;  for  the  use  (6)  of  the  pump  was  not 
a  specific  subject  of  the  demise;  and  by  the  introduction  of 
the  words,  "  whilst  the  same  should  remain  there,*'  it  ap- 
peared that  the  lessor  meant  to  reserve  himself  the  liberty  of 
Removing  the  pump,  from  whatever  capricious  or  unreason- 
able motive  he  might  do  so ;  and  that  it  was  not  inconsistent 
with  the  stipulation,  that  the  lessee  should  pay  half  the  ex- 
penses of  repair,  whilst  the  pump  remained  on  the  demised 
premises, 

to  Rhodes  t,  Bullard,  7  £ast,-  116. 


(6)  The  demise  of  the  use  of  a  thing  is  the  demise  of  the  thing 
itself,     Poaifret  v,  Ricroflty  I  Saund.  32} * 
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III.  Of  the  different  Kinds  of  Covenants. 

1.  Express^  and  herein  ofejppress  Coioenants  run^ 

ning  with  the  Land. 

2.  Implied. 

3.  Joint  and  Several. 

4.  Void  or  Illegal. 

5.  Not  to  assign  without  Licence. 

6.  For  quiet  enjoyment. 


1.  0/  Express  Covenants^  and  herein  of  express  Cove-^ 

nants  running  with  the  Land. 

* 

There  is  not  any  precise  fonn  of  words  necessary  to  con- 
stitute an  express  covenant^;  any  form  of  words  or  mode  of 
expression  in  a  deed,  which  clearly  evinces  an  agreement, 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained  : 

As  if  it  be  agreed  between  A.  and  B.»,  by  deed,  that  B. 
shall  pay  to  A.  a  sum  of  money  for  his  lands  on  a  certain 
day ;  these  words  amount  to  a  covenant  by  A.  to  convey  the 
lands  to  B.  on  that  day. 

So  if  lessee  for  years  covenant  to  repair^i,  "  provided  al- 
ways, and  it  is  agreed,  that  the  lessor  shall  find  great  tim- 
ber ;"  this  word  agreed  will  make  a  covenant  on  the  part  of 
the  lessor  to  find  great  timber.  Secus,  if  the  word  agreed 
had  been  omitted'. 

So  if  A.  lease  to  B.^  on  condition*  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them ;  if  he  does  not  leave  them  in  good 
repair,  an  action  of  covenant  lies. 

So  where  covenant  was  brought  on  a  writing  sealed^ 
whereby  the  defendant's  testator  acknowledged  himself  to  be 
accountable  to  the  plaintiff  for  all  such  monies  as  should  be 

o  Moor,  135.  r  l  Rol.  Abr.  5i8*(C0p1'3* 

p  Pordagey.  Cole,  i Sannd.  319. 1  Lev.    s  lb.  pi. 5  40  £. 3.  5.  b. 

S74.T.  Raym.  183*  S.  C.  t  Bricer.  Carre  and  others^EiGeciitari 

q  1  Rol.  Abr.  518.  (C.)  pi.  2.  of  J.  8.|  1  Ler.  47. 
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charged  by  plaintifT  on  A.  to  be  paid  to  R, ;  and  alleged,  that 
he  the  plaintiff  charged  a  certain  sum  of  money  on  A,  to  be 
paid  to  B.,  and  that  the  defendant's  testator  had  not  paid  it ; 
it  was  objected,  that  covenant  did  not  lie,  and  that  the  proper 
form  of  action  was  an  action  of  account ;  but  it  was  holden, 
that  covenant  would  lie  in  this  case,  and  on  any  words,  in  a 
deed,  purporting  an  agreement  for  the  payment  of  money. 

So  in  the  case  of  a  lease  for  years  rendering  rent";  it  was 
Juijudged,  by  the  court  {absente  Holt,  C.  J.)  that  the  render 
made  a  covenant* 

So  where  covenant  was  brought  against  executrix  of  as-f 
signee  of  lessee  for  years*,  by  indenture,  for  rent  arrear  in 
the  time  of  the  executrix  upon  the  words  yielding  and  pay* 
ing;  it  was  holden,  that  the  action  would  lie;  and  the  opinion 
of  the  court  was,  that  the  words  "  yielding  and  paying,"  (7) 
in  the  indenture  made  an  express  covenant,  and  were  not  a 
bare  covenant  in  law. 

So  in  covenant  against  the  assignee  of  lessee  for  years,  upon 
an  indenture^,  whereby  plaintiff  demised  to  the  lessee  a  bouse, 
excepting  a  room,  with  free  liberty  of  passage  through  other 
rooms  of  the  house  unto  the  room  excepted.  Lessee  assigned 
the  lease ;  and  the  assignee  stopped  the  passage,  whereupon 
plaintiff  brought  this  action,  declaring  for  a  breach  of  cove- 
nant Resolved,  by  jthe  court,  that  this  exception  amounted 
to  a  reservation,  upon  which  covenant  would  lie;  and  they 
compared  it  to  the  preceding  case  of  rent  reserved,  where 
covenant  will  lie  upon  the  words  of  reservation,  without  any 
express  words  of  covenant 

M  Giles  t.  Hooper,  Carth.  135.  y  Bush  t.  Colei,Cartli.  233.  Salk.  196. 

X  Porter  ▼.  Sweetnam,  Stj*.  4u6.  431.  S.  C. 


(7)  These  words,  yielding  and  payings  haye  sometimes  been 
considered  as  sufficient  to  raise  a  covenant  by  implication  of  law 
only.  See  a  dictam  to  this  effect,  1  Sidf.  447*  and  Kenyon,  C.  J. 
so  considered  them  in  Webb  v.  Russel,  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the  first  vo* 
lume  of  Saunders,  p.  241  b.  note  5.  But  in  addition  to  the  au- 
thorities in  the  text,  it  may  be  observed,  that  in  Rolle*s  Abridg-« 
ment.  Covenant  (€•)  the  title  of  which  is  **  What  words  will  make 
an  express  covenant,*'  in  pK  10.  p.  519*  this  case  is  put  as  an  in« 
stance  of  an  express  covenant :  ^*  If  a  man  lease  land  for  years, 
reserving  a  rent,  an  action  of  covenant  lies  for  the  non-payment  of 
the  rent ;  for  the  reddendo  of  the  rent  is  an  agreement  for  the  pay- 
ment of  the  rentj  which  will  make  a  covenants" 
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Where  the  law  creates  a  duty  or  charge  *,  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part» 
iand  has  not  any  remedy  over,  the  law  will  excuse  him ;  but, 
where  the  party,  by  his  own  contract,  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident ;  because  he  might  have  provided  against 
it  by  his  own  contract  (8). 

A  lease  for  years  Was  made  by  indenture  \  of  a  meadow 
bounded  on  one  side  by  a  river,  and  the  lessee  covenanted  to 
sustain  and  repair  the  banks,  to  prevent  the  water  from  over- 
flowing the  meadoWj  upon  pain  of  forfeiture  of  a  sum  of 
money;  afterwards,  by  a  sudden  and  violent  tlood^  the  banks 
were  destroyed,  and,  by  the  opinion  of  Fitzherbert  and  Shel- 
ley, Js.  ^^  the  law  is,  that  the  lessee  is  excused  frOm  the  penal^/, 
because  it  is  the  act  of  God,  which  cannot  be  resisted;  but 
Still  he  is  bound  to  make  and  repair  the  thing  in  convenient 
time,  because  of  his  own  covenant.** 

So  where  the  assignee  of  a  reversion  brought  cdvenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent* ; 
defendant  prayed  oyer  of  the  lease,  which  contained  a  cove- 
nant, on  the  part  of  the  defendant,  to  repair  the  house  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  then 
pleaded,  that  before  any  part  of  the  rent  in  question  became 
auCj  the  premises  were  destroyed  by  fire,  against  the  will  of 
defendant,  and  were  not  rebuilt  by  the  lessor  or  the  plaintifl*; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  holden,  on  the  authority  of  Pat^dine  v.  Jane,  Aleyn,  27. 

i  Paradinie  t.  Jane,  Aleyn,  97.  h  Monk  v.  Cooper,  E.  13  G.  B.R.  Str. 

a  Dyer,  33.  a.  £.  98  &  s<>  H.  8.  C.  B.        763.  9  Ld.  Raym.  1477*  S.  C. 


(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has 
been  recognizJed  in  many  subsequent  cases*;  and  in  Beale  v; 
Thompson,  C.  B;  £.  43  Geo.  3.  3  Bos.  &  PuU  420.  Chambre,  J* 
speaking  of  this  case  says,  **  the  court  took  a  rational  distinction^ 
that  where  an  obligation  is  imposed  by  rule  bf  law,  and  there  is  not 
any  express  covenant,  the  law  introduces  a  reasonable  exception, 
viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ;  but  if* 
a  party  enter  into  an  absolute  contract,  without  any  qualilication  or 
^exception,  and  receivies  from  the  party^  with  whom  he  contracts^ 
the  consideration  for  such  engagement,  he  must  abide  bv  the  con- 
tract, and  either  do  the  act,  or  pay  damages,  his  liability  arising 
from  his  own  direct  and  positive  undertaking." 

*  Atkinson  v.  Ritchie.  B.  R.  H.  49  G.  3. 10  Eaat^  538i 
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that  the  defendant  was  bound  by  his  express  CbTenant  t(>  pay 
the  rent  during  the  termS 

The  doctrine  laid  down  in  the  preceding  case  having  been 
alluded  to  in  argument  in  Cutter  v.  Powell,  6  T.  R.  d23« 
Lord  Kenyon,  C.  J.  said,  **  that  it  must  be  taken  with  some 
qualification;  for  where  an  action  was  brought  for  rent  after 
the  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction ;  Lord  Nortnmgton  said^ 
**  that  if  the  tenant  would  give  up  his  lease,  he  should  not  be 
bound  to  pay  the  rent'*  Probably  the  case  here  alluded  to 
by  Lord  Kenyon  was  the  fu^tof  the  following  cases : 

The  plaintiffs  were  tenants  to  the  defendants  of  a  housed 
'&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  fay  fire  only  excepted;  the  defend* 
ants  had  insurt^  the  buildings,  which  were  burned  down ; 
the  insurers  paid  the  loss :  the  defendants  declined  rebuilding, 
and  brought  an  action  of  covenant  for  the  rent  accrued  due 
after  the  accident  had  happened.  The  plaintiffs  filed  a  bill  in 
the  Court  of  Chancery  for  an  injunction,  and  obtained  the  com- 
mon injunction :  the  defendants  on  coming  in  of  the  answer, 
moved  to  dissolve  the  injunction,  they  having  by  their  answer 
offered  to  remit  the  rent,  upon  a  surrender  being  made  of  the 
leasci  which  the  plaintiff s  declined,  as  the  lease  was  bene- 
ficial. The  plaintiffs  had  pleaded  at  law  the  truth  of  the 
case  in  bar  of  the  action :  and  on  a  demurrer  to  this  plea,  the 
plaintiffs  were  advised  not  to  argue  the  demurrer,  but  to  ap- 
ply to  a  court  of  equity.  On  shewing  cause  against  dis- 
solving the  injunction.  Lord  Northington,  Cbn  inclined  to 
think,  that  the  matter  pleaded  was  a  good  defence  at  law,  but 
that,  in  all  events,  a  court  of  equity  ought  to  restrain  this  ac- 
tion, until  the  house,  &c.  were  rebuilt ;  and  therefore  co]>> 
tinued  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant*  for 
quiet  enjoyment  contained  in  a  lease  of  certain  houses  de- 
mised by  defendant  to  plaintiff,  and.  to  have  500/.  laid  out 
in  rebuilding  the  houses,  (which  had  been  burned  down  by 
accident  since  the  execution  of  the  lease)  and  for  an  injunc- 
tion to  restrain  defendant  fix)m  proceeding  at  law.  N.  The 
600/.  had  been  received  by  the  aefendant  from  the  insurance 
office  on  account  of  the  insurance  of  these  houses.  Defend- 
ant, by  bis  answer,  offered  to  accept  a  surrender  of  the  lease. 

c  See  Belfourr.  Weatoo,  i  T.  R.  310«  e  Brown  ▼.  Quilter,  in  Cane.  |  Jinie, 
S.  P.  1764,  MSS.  Amb.  619.  S.  C.     But 

d  Camden  and  another  ▼.  Morton  and  see  Hare  v.  Graves,  3  Anttr.  6S7.  and 
another,  hi  Cauc.  £.  4  G.  3.  MSS.  HolUapfiet  v.  Biker,  18  Yet.  11&. 
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Lord  Northington,  Ch.  **  There  is  not  any  covenant  from 
the  landlord  to  rebuild.  A  court  of  equity  can  decree  a«pe« 
cific  performance  in  those  cases  only,  where  clear  directions 
can  be  given  in  virhat  manner,  and  virhen  the  act  is  to  be  per« 
formed.  It  would  be  most  arbitrary  for  me  to  decree  a  re- 
building in  a  case,  where  there  is  not  any  covenant  for  the 
rebuildu^^  All  that  can  be  required  from  a  court  of  equity  is, 
iQ  a  cade  like  this,  wheu  an  action  shall  be  brought  for  rent, 
to  order  an  injunction,  until  the  houses  are /^built,  or  the 
lease  delivered  up.  In  the  present  case,  there  has  not  been 
any  action  brought  for  the  rent,  and  the  defendant  has  offered 
to  accept  a  surrender  of  the  lease,  which  is  all  the  relief  the 
plaintiff  is  entitled  tou'*  There  being  a  valuable  wharf  on  the 
demised  estate,  the  plaintiff  decliujed  surrendering  his  lease ; 
the  bill  therefore  was  dismissed  with  costs  (9). 

But  where  there  are  no  special  circumstances  the  general 
rule  prevails,  that  equity  follows  the  law ;  and  a  court  of 
equity  will  not  restrain  a  party  from  proceeding  at  law  for  rent 
arrear  after  the  premises  are  destroyed  by  fire ;  the  agreement 
for  payment  of  the  reQt  being  without  restriction  ^ 

The  lessee  of  a  house  on  a  general  covenant  to  repair  dur- 
ing the  term,  is  bound  to  rebuild,,  in  case  the  house  be  coa- 
sumed  by  an  accidental  fire'(lO}.    So  on  a  covenant  to  erect 

f  Hare  r.  Grovet,  3  Anstrutlier,  687.  %  E.  of  Chesterfield  y.  D.  of  Bolton, 
reco^ized  and  acted  upon  in  Hoh-  Com.  R.  627.  Bullock  v.  Dominit, 
zapffcl  ▼•  Baker,  18  Vea.  11 5.  6  T.  R.  650.  S.  P. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  pos* 
session  of  some  houses  which  bad  been  burned  down  daring  the 
term,  and  had  been  rebuilt  by  the  landlord.  In  the  lease  there  was 
an  express  covenant,  on  the  part  of  the  tenant  tapay  the  rent,  but 
he  had  not  paid  any  after  the  time  of  the  fire.  Lord  iVIansfield, 
C.  J.  said,  the  consequence  of  the  houses  being  burned  down  was, 
that  the  tenant  was  not  obliged  to  rebuild,  but  the  tenant  was  ob- 
liged to  pay  the  rent  during  the  whole  term.  The  houses  having 
been  burned  down  four  years  before  action  brought,  and  the  rent 
not  hayins  been  paid  during  that  period,  he  left  it  to  the  jury  to 
consider  whether  it  was  npt  to  be  prei^umed,  that  the  tenant  had 
abandoned  the  lease  at  the  time  of  the  fire ;  and  accordingly  the 
jury  found  a  verdict  for  the  defendant.  Pindar  v.  AinsleVy  Mid* 
dlesex  Sittingsafler  M. T.  176?.  cited  by  Buller,  J.  1  T.  R.  312.    . 

(IQ.)  In  many  cases  a^  es^ception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  Xhe  protection  of  lessees.  It  appears 
froiu  the  case  of  Monk  v.  Copper,  and  Hare  v.  Groves,  3  Anstr*. 
6S7.  that  this  exception  should  be  introduced  into  the  cqvenant  &^ 
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a  bridge  in  a  substrmtial  manner,  and  to  uphold  and  keep  in 
complete  repair  for  a  certain  time ;  although  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  cove- 
nanting is  bound  to  repair\  See  ShubricK  v.  Salmon,  3  Burr. 
1637.  to  the  same  effect. 

Of  express  Covenants  running  with  the  Lawtf.— Express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and  as- 
signs, are  binding  on  the  lessee  and  his  personal  representative 
(having  assets)  during  the  continuance  of  the  term;  although 
such  covenants  are  broken,  after  an  assignment  of  the  term 
by  the  lessee,  and  after  an  acceptance  of  rent  from  the  assig- 
nee by  the  lessor,  or  grantee  of  the  reversion ;  and  there  is 
not  any  distinction  in  this  respect  between  a  voluntaiy  assign- 
ment by  the  lessee  and  a  compulsory  assignment  by  virtue  of 
the  bankrupt  laws^ 

In  covenant  against  lessee  of  a  house  by  indenture*,  where-, 
in  the  lessee  had  expressly  covenanted  for  himself,  his  exe- 
cutors, and  assimis,  that  he  would  repair  within  a  month 
after  warning ;  the  breach  assigned  was  for  not  repairing  the 
house  within  a  month  after  warning  given :  the  defendant 
pleaded,  that  a  long  time  before  that  warning  he  assigned  his 
term  to  J.  S.  who  had  paid  his  rent  always  Afterwards  to  the 

}>laintiff,  who  had  accepted  the  same ;  and  then  averred  per- 
brmance  of  all  the  covenants  until  the  assignment;  the  plain- 
tiff demurred,  on  the  ground  that  this  assignment  did  not  take 
from  the  lessor  his  advantage  of  the  express  covenant ;  and, 
notwithstanding  his  acceptance  of  rent,  by  the  hands  of  the 
assignee,  yet  he  might  charge  the  lessee  or  assignee  at  his 
election ;  and  the  whole  court  being  of  that  opinion,  it  was 
{wilhout  argument]  adjudged  for  the  plaintiff.  The  same  point 

b  Brecknock  Company  ▼.  Pritcbard,  6        tUt.  49  Q.  3.  €.  ^91.  1. 19.  aotCi 

T.  R  750.  p. 236. 

i   Aiiriol  V.  Mills,  4  T.  R.94.     Bpt  tee    k  Bai-nard  ▼.  Godscall,  Cro,  Jac.  309. 


payment  of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  or- 
der to  exempt  the  lessee  from  the  obligation  of  paying  rent  as  well 
as  rebuilding,  in  case  the  house  should  be  destroyed  by  fire  or 
temped. 

In  Walton  v.  WatevhoUse,  2  Saund.  420.  covenant  was  brought 
against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  that 
the  house  had  been  destroyed  by  fire,  but  in  convenient  time  after 
had  been  rebuilt.  Plaintiff  demurred  specially,  because  defendant 
did  not  shew  bu  whom  the  dwelling:  honse  was  rebuilt.— Judgment 
for  plaintiff.  ^ 
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wa8  ruled  in  VeiKtrice  y.  Goodcheap,  1  Roll.  Abr.  522.  N. 
pi.  1.  where  the  lessee  had  covenanted  for  himself  and  his  as- 
signs to  repair;  on  the  ground  that  the  lessee  had  expressly 
covenantea  for  himself  and  his  assigns,  and  that  this  personal 
covenant  could  not  be  transferred  by  the  acceptance  of  the 
rent. 

»So  where  the  breach  was  for  non-payment  of  rent'  (11).  In 
Mayor  v.  Steward,  4  Burr.  2439.  it  was  holden,  that  a  bank-» 
rupt  was  bound  by  an  express  collateral  covenant  (to  indem- 
nify plaintiff  against  the  covenants  of  a  lease  J,  which  had  been 
broken  after  act  of  bankruptcy  cpmmitted,  and  after  defend- 
ant had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  Ussee  during  the  continuance  of 
the  term,  although  such  covenants  are  broken  aftel*  an  assign- 
ment of  the  term  by  the  lessee,  and  after  the  acceptance  oC 
rent  frpm  the  assignee  by  the  lessor  or  grantee  or  the  re^ 
version  \  it  remains  only  to  add,  that  such  covenants,  under 

1  Deyon  T.  CoHief,  }  Rol.  Abr.  592.  (N.)  pl.  I.  Croftf  ▼.  Taylor,  ibid.  Adj.  OA 

dem.  S.  P. 


(11)  The  following  authorities  may  be  referred  to  as  tending  to 
establish  the  same  point.  Fisher  v.  Ameers,  I  Brownl.  S20.— Thurs- 
by  V.  Plant,  I  Sidf.  402.— 1  Sidf.  44?.  Nota.---Boulton  v.  Cann. 
Freem.  33?. — Ashurst  v.  Mingay*  2  Show.  134.  T.  Jone8,  144,  S. 
C. — Edwards  v.  Morgan,  3  Lev.  233.— -Jodderell  v.  Cowell,  Ca. 
Temp.  Hardw.  343. — Auriol  v.  Mills,  4  T.  R.  94.  I  am  aware  of 
one  dictum  only  in  opposition  to  these  authorities,  that  of  Jerman, 
J.  in  Whitway  V.  Pinsent,  Sty.  300.  who  took  a  distinction  betweei^ 
covenants  for  payment  of  rent,  and  covenants  to  repair,  observing, 
that  "  if  lessee  for  years  assign  his  term,  the  lesspr  haying  notice 
thereof,  and  the  lessor  accept  rent  from  the  assignee,  he  cannot  de^ 
iliand  rent  of  the  lessee  afterwards ;  yet  he  mi^  sue  other  covenants 
contained  in  the  lease  against  him,  as  for  reparations  or  the  like.** 
It  may  be  remarked  that,  if  an  express  covenant  for  payment  of 
rent  be  a  covenant,  which  runs  with  the  land,  (of  which  there  can* 
ixot  be  any  doubt;  indeed  it  was  so.  considered  by  Liord  Ellenbon 
rough,  C.  J*  delivering  the  opinion  of  the  court  in  Stevenson  v. 
I^mbard,  2  East's  R.  580.)  all  the  cases,  which  have  decided,  that 
the  obligation  imposed  on  lessee  for  years,  by  an  express  covenant 
to  repair,  is  not,  as  far  as  respects  the  action  of  covenant,  cancelled 
by  an  assignment  of  the  term,  and  the  lessor's  acknowledgment  of 
the  assignee  as  his  tenant,  are  authorities  for  the  same  positipid  witlx 
r^pect  tQ  express  covenants  for  payment  of  rent. 
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the -same  circumstances,  are  binding  on  the  personal  repre* 
sentative  of  the  lessee  having  assets. 

In  covenant  by  lessor  against  the  executor  of  lessee  for 
years  "*,  by  indenture,  of  a  garden  adjoining  to  the  house  of 
the  lessor,  in  which  indenture  lessee  had  covenanted  for  him- 
self, his  executors,  and  assigns,  that  he  would  not  erect  any 
building  in  die  garden  to  the  prejudice  of  the  lessor^s  lights ; 
it  was  alleged  that  an  assignee  of  defendant's  testator  had 
erected  an  house  in  the  ^rden  to  the  prejudice  of  the  lessor  s 
lights.  Defendant  pleaded  an  assignment  of  the  term  to  J.  S. 
who  had  paid  rent  to  the  lessor,  and  had  been  accepted  by 
him  as  tenant.  On  demurrer,  it  was  contended,  on  the  part 
of  the  defendant,  that  by  the  assignment  and  acceptance  of 
rent,  the  privity  of  contract  was  determined,  more  especially 
as  it  was  a  contract  which  concerned  an  act  to  be  executed  on 
the  land,  and  therefore  running  with  th^  land ;  but  the  court 
conceived,  that  as  it  was  an  express  covenant,  that  the  lessee 
should  not  build,  it  should  bind  him  and  his  executors ;  and 
neither  an  assignment,  nor  an  acceptance  of  rent,  by  the  hands 
of  the  assignee,  could  deprive  the  lessor  of  the  advantage  of 
suing  the  lessee  or  his  executors  on  an  express  covenant. 
Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for 
years",  which  the  lessee  covenanted  to  repair.  On  the  death 
of  the  queen,  the  reversion  descended  to  King  James ;  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to  the 
king,  who  afterwards  granted  the  reversion  to  the  plaintiff; 
the  house  being  out  of  repair,  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  the  covenant 
committed  after  an  assignment  of  the  term  and  reversion,  and 
after  plaintiff  had  accepted  rent  from  the  assignee  of  the  term ; 
it  was  holden,  that  the  action  would  lie,  on  the  ground  that 
it  was  a  covenant  in  fait,  by  the  express  words,  running  with 
the  land ;  and  that,  notwithstanding  an  assignment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  he 
could  not  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator)  having  assets^  as  long  as 
the  reversion  continued  in  the  lessor ;  and  by  the  express 
words  of  Stat  32  H.  8.  c.  34,  such  remedy,  as  the  lessor  might 
have  had  against  the  lessee  or  his  executors,  the  assignee  shall 
have  against  them.;  it  being  a  covenant  in  fait,  which  runs 
uiih  the  land. 

m  Bacbelour  y.  Gasc,  executor   of       Vaoderplank,  B.  R.H.yGeo.  s.MS. 
Gagre,  B.  R.  E.  6  Car.  Cro.  Car.  1 88.        S.  P. 

add  Sir  W.  Joues,  333.     Arthur  y,    d  Brett  t.  Cumberland,  B.  R.  l6  Jac. 

Cro.  Jac.631. 
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2.  Of  Implied  Covenant*. 

* 

There  are  certain  words  ^  which  though  of  themselved 
they  do  not  import  any  express  covenant,  yet  when  used  in 
contracts  by  dera  will  amount  to  a  covenant. 

As  if  A.,  hy  indenture^  "  demise  and  grant**  lands  to  B.' 
for  years,  and  C.  enters  and  evicts  B.  by  rightful  title,  B.  may 
maintain  an  action  on  the  implied  covenant;  and  A.  is  estop- 
ped from  saying  that  B.  was  not  in  by  the  lease. 

So  if  a  lessor  demise  land  for  a  term  of  years'),  and  after- 
wards by  the  words  dedi  et  dimisi  demises  the  same  land  to 
A.  for  life,  who  enters  and  is  ousted  by  the  termor  for  years^ 
A.  may  maintain  an  action  against  the  lessor  on  the  implied 
covenant,  and  have  satisfaction  in  damages  for  the  chattel 
evicted;  for  he  continues  seized  of  tlie  freehold. 

In  covenant  on  a  lease  for  years  made  by  the  defendant  by 
the  word  dimisi'^  it  was  averred,,  that  at  the  time  of  the  lease 
made,  the  lessor  was  not  seized  of  the  land,  but  a  stranger;  it 
was  ol^ect^,  that  the  entry  of  the  lessee  by  force  of  the  lease, 
and  ejectment  bv  the  stranger,  or  some  person  claiming  under 
him»  were  not  alleged:  but  the  court  was  of  opinion,  that  the 
action  would  lie;  for  the  breach  of  covenant  was,  that  the 
lessor  had  undertaken  to  demise  that  which  he  could  not,  the 
word  dimisi  importing  a  power  of  letting,  as  dedi  does*  a 
power  of  giving;  and  they  sidded  that  it  was  not  reasonable  to 
enforce  the  lessee  to  enter  upon  the  land,  and  so  to  conunit  a 
trespass. 

And  where  a  lease  for  years  is  made  by  the  word  **  demise*/* 
the  assignee  of  the  lessee  is  entitled  to  the  same  advantage  as 
the  lessee,  and  may  in  case  of  eviction  maintain  an  action  on 
the  implied  covenant 

The  implied  covenant  follows  the  nature  of  the  interest 
granted: 

As  where  A.  and  B.  made  a  lease  by  the  word  "  dimise* 
runt^;**  it  was  holden,  that  the  implied  covenant  was  joint,  viz* 
that  A.  and  B.  had  a  power  to  demise,  and  that  an  action  on 
the  ground  of  their  not  being  seized  at  the  time  of  the  demise 
should  be  brought  against  both,  and  could  not  be  maintained 
against  one  only. 


o  48  Edw.  3. 9.  b.  1  Rol.  Abr.  519.(F.}  s  Spenoer^s  Case,  5  Co.  17.  a.  4th  Rc- 

p  Style  V.  Hearing,  Cro.  Jac.  73.  solution. 

q  Pinconibe  ▼.  Rndge,  Yet  v.  139.  t  Coleman    t.   Sberwyn,    Garth.  97. 

r  Holder  ▼.  Taylor,  Hob.  is.  1  Inst.  Salk.  137.  $.C. 
301.  b. 
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The  generality  of  an  implied  covenant  may  be  qualified  and 
restrained  by  an  express  covenant: 

As  where  the  lessor  demised  and  panted  a  house  for  a 
term  of  years*',  and. covenanted,  that  the  lessee  should  enjoy 
the  house  during  the  term,  toithout  eviction  by  the  lessor,  or 
any  claiming  under  him ;  it  was  holden ,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grant,  and 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that 
it  should  not  extend  farther  than  the  express  covenant  (12). 
Sir  E.  Coke,  from  whose  reports  this  case  has  been  ex-* 
iracted,  subjoins  as  follows:  **  And  there  is  great  reason, 
that  the  particular  covenant  subsequent  should  qualify  the 
general  force  of  this  word  *  demise;'  for  if  the  force  of  this 
should  stand,  the  particular  covenant  would  be  iir  vain — and 
these  words  *  demised  and  granted,*  are  frequent  in  every 
common  lease;  and  the  better  construction  of  deeds  is  to 
make  one  part  of  a  deed  expound  another,  and  so  to  make  all 
the  parts  agree,  and,  as  far  as  it  can  be  done,  according  to  the 
true  intention  and  meaning  of  the  parties  (13)." 

So  where  in  covenant  on  an  indenture*,  whereby  the  de- 
fendant granted  a  fee  farm  rent  to  the  plaintiff,  which  he 
had  purchased  of  the  late  trustees  for  sale  of  the  king's  tcr 
nements,  and  covenanted  that  he  was  seized  in  fee,  and  had 
good  right  to  sell;  the  breach  assigned  was,  that  he  had  not 
£o6d  right:  the  defendant  pleaded,  that  it  was  further  agreed 
m  the  same  indenture,  that  all  the  covenants  in  the  inden- 
ture should  not  extend  further  than  to  acts  done  bv  the  ven- 
dor and  his  heirs,  whereon  the  plaintiff  demurred;  and  air 
though  this  was  a  remote  a£^eement  at  the  end  of  the  deed,  at 
a  great  distance  from  the  otner  covenant,  it  was  adjudged,  that 

u  Nokes^s Case, T.  41  Elix.  B. R.4  Co.        x  Brown  ▼.  Brown,  i  Lev.  57* 
80. b. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke;  in  Croke's  rer 
port  of  the  same  case,  Crp.  Eliz.  674.  it  is  said,  that  Popham,  C.J. 
inclined  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another 
pomt ;  Coke's  report,  however,  is  adopted  by  Hale  in  Deering  y* 
Farrington,  1  Mod.  113.  and  recognized  by  Vaughan  in  Hayes  v* 
Bickerstaff,  Vaughan,  126, 

(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro^ 
perty.  Hence  if  goods  be  demised  for  yeajn,  and  the  lessee  be  evict- 
ed, covenant  does  not  lie;  for  the  law  does  not  create  a  covenant  f(^ 
a  personal  thing.    Com.  Dig.  Cov.  (A.  4.). 
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it  had  qualified  the  fir3t  covenant,  and  restrained  it  to  acts 
done  by  the  covenantor  only;  as  in  Nokes's  case.  Judgment; 
for  defendant.  See  also  Browning  v.  Wright,  2  Bos.  ^  Pul, 
13.  and  ante,  p.  429. 

S.  Of  joint  and  several  Covenants. 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the 
action  of  covenant  follows  the  nature  of  the  interest,  and 
must  be  brought  in  the  names  of  all  the  covenantees;  and 
this  rule  holds,  even  where  the  covenant  is  joint  and  several: 
(15)  as  where  B.^  by  indenture  covenanted  with  C.  and  D. 
and  to  and  with  E.  and  F.  his  wife,  (who  afterwards  became 
the  wife  of  D.)  and  their  assigns,  and  to  and  with  each  of  them^ 
that  he  (B.)»  at  the  time  of  sealing  and  delivering  the  indent ure^ 
was  lawfully  and  solely  seized  of  a  certain  rectory;  an  action 
was  brought  by  D.  and  F.  his  wife,  for  a  breach  of  the  cove- 
nant: after  verdict  and  judgment  for  the  plapntiffs  in  B.  R., 
the  judgment  wa^  reversed  on  error  in  the  Exchequer  Cham- 
ber, upon  the  ground  that,  notwithstanding  the  words  "  and  to 
and  with  each  of  them^^  the  other  covenantee  should  have 
joined  in  the  action  (16). 

y  SUngsby*!  Caoe,   on  error.  Exchequer  Chamber,  sRep.  is.b.    3  Leon. 

160,  161.  S.  C. 


( 1 4)  Where  the  legal  and  beneficial  interests  are  not  united  in 
the  same  person,  this  terra  is  to  \^  understood  of  the  legal  interest. 
See  Anderson  v.  Martindale,  post.  p.  445. 

(15)  For  the  wording  of  the  covenant  cannot  make  that,  which 
was  before  joint,  several.  Sp  on  the  other  hand,  where  the  in- 
terest is  several,  although  the  covenant  be  joint,  yet  it  shall  be  taken 
to  be  several.  Bull.  N.  P.  157.  "  Where  the  covenant  is  to  se- 
veral, for  the  performance  of  several  duties  to  each,  the  covenant 
shall  be  moulded  according  to  the  several  interests  of  tlie  parties, 
and  each  shall  only  recover  for  a  breach  as  far  as  his  own  interest 
extends."  Per  Kenyon,  C.  J.  in  Anderson  v.  Martindale,  1  East's 
R.  501. 

(16)  When  it  appears  on  the  face  of  the  declaration,  that  each 
of  the  covenantees  is  tp  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  **  with  each  of  them**  will  make  the  covenant 
several  in  respect  of  their  several  interests;  as  if  one  by  indenture 
demise  Blackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with 
each  of  them,  that  he  is  li^wful  owner  of  both  the  said  acres;  then 
in  respect  of  the  several  interests^  the  covenant  by  those  words  ii 
inade  several.     5  Rep.  19.  a. 
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The  defendant  and  one  6.'  covenanted  for  themselves 
and  for  each  of  them,  with  the  plaintiff  and  one  C.  to  receive 
rents  due  to  the  plaiixtiff  and  C.  ii^  Ireland,  and  also  that  they 
and  each  of  them  would  pay  a  moiety  thereof  to  each  of  tkem^ 
the  plaintiff  and  C. ;  in  covenant  by  plaintiff  against  defend** 
ant  alone  for  the  recovery  of  plaintiff's  moiety,  the  breach 
assigned  was,  ihfiX  although  defeojdant  an.d  G«  had  received 
'JfiOOL  neither  the  defendant  or  6.  had  paid  a  moiety  to  the 
plaintiff :  on  motion,  in  arrest^f  judgment,  it  was  holden, 
1st.  that  the  covenant  being  to.  pay  a  moiety  to  each,  the  in- 
terest was  several,  and  consequently  the  action  was  welt 
brought  by  the  plaintiff «k>ne.  ^ndly,  that  the  defendant  had; 
covenanted  for  the  acts  of  his  companion,  as  well  as  for  his 
own  acts,  and  consequently  that  the  action  was  well  brought 
against  the  defendant,  and  the  breach  well  assigned. 

If  a  lease  be  granted  to  A.  and  B.%  to  commence  at  a  fu* 
ture  day,  and  A.  and  B.  jointly  and  severally  covenant  for  the 
performance  of  certain  acts,  and  A.  dies  before  the  day,  the 
covenant  being  joint  and  several,,  will  be  binding  on  the  execu- 
tors of  A.,  although  the  intert^$e  termini  survive  to  B. 

Where  tbe  interest  of  the  covenantees  is  joint  ^  if  any  of 
them  die,  the  action  must  be  brought  by  the  survivors,  aver-t 
ring  the  deaths  of  their  companions  (17).  Aa  where  A.  by 
indenture,  covenanted  with  B.  and  C,  that  he  (A.)  would 
enter  into  a  bond  to  pay  B.  a  sotn  of  money  on  a  certain 
day:  B.  died;  B.'s  admmistrator  brought  covenant;  it  was 
adjudged,  that  it  did  not  lie;  for  although  the  money  was 
to  be  paid  to  B.,  who  was  dead,  yet  he  who  survived  and 
was  party  to  the  indenture  ought  to  sue;  for  B.  and  the 
survivor  make  as  to  this  purpose  but  one  person ;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit:  for  they  are  all  as  one  obligee: 
and  if  he  who  ought  to  have  the  money  dies,  the  survivors 
must  sue;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  condition;  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  life-time,  being  to  be  pbtained  by  suit  on 

s  Lilly  ▼.  Hodgef,  8  Mod.  |66.  Str,    \^  Rolls  ▼.  Yatf»  Yelv.  177.    1  Balttr. 
553.  S.  C.  85,  6.  S.  C.    Judgement  affirmed  oi^ 

a  Eiiy*  T.  Donithoiu,  s  Burr.  11  go.  error. 


(17)  If  one  named  as  covenantee  in  tbe  deed  did  not  execute; 
in  an  action  brougbt  by  his  companions,  it  ought  to  be  so  avenred* 
Veraon  V.  Jefferys,  Str.  il46.  7  Mod.  358.  Svo.  ed.  S.  C  more 
fully  reported. 
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this  indenture,  &n  action  cannot  be  brought  thereon,  except 
by  those  who  are  parties  during  their  lives,  and  after  their 
death  by  the  ekecutor  or  administrator  of  the  survivor. 

So  where  Rt  Mackreth  for  himself,  and  the  defendant  as 
his  surety*,  jointly  and  severally  covenanted  with  J.  Ander- 
son, his  executors,  administrators,  and  aligns,  and  also, 
with  E.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would 
pay  to  Anderson,  his  executors,  and  administrators,  an  an- 
nuity during  the  life  of  E.  Wyatt;  Anderson  died  intestate, 
and  an  action  was  brought  by  his  administrator  against  the 
defendant  on  the  covenant,  assigning  as  a  breach  the  non- 
payment of  the  annuity.  On  demurrer^  it  was  holden,  that 
the  covenant  being  both  to  Anderson  and  Wyatt  for  the 
same  thing,  although  the  benefit  were  only  to  Wyatt,  yet 
both  had  a  l^al  interest  in  the  performance  of  it,  and  there- 
fore, such  interest  being  joint,  during  the  lives  of  both,  on  the 
death  of  one,  it  survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  de- 
fendant for  years',  was  convq^  to  A.  and  B.  and  the  heirs 
of  B.,  in  trust  for  A.  and  his  heirs;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  his  title  as  before  mentioned ;  on  demurrer,  it 
was  holden,  1st  that  A.  and  B.  were  joint  assignees  of  the  re- 
version, the  effect  of  which  was,  that  the  ddfendant's  cove- 
nants became,  by  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those  contracts,  must  follow  the  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  2dly.  That  on  general  de- 
murrer, it  could  not  be  intended  that  B.  the  joint  covenantee 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintiff 
oueht  to  have  shewn  what  was  necessary  to  make  out  his  title, 
and  having  by  his  own  statement  given  the  legal  estate  to 
himself  and  another^  he  ought  to  have  taken  upon  himself  the 
burthen  of  divestinff  that  legsd  estate  in  the  other,  and  vesting 
it  in  himself;  he  should  therefore  have  averred  that  B.  waa 
dead. 

From  the  preceding  cases  of  Anderson  v.  Martindale,  and 
Scott  V.  Godwin,  it  appears,  that  if  the  objection  on  the 
ground  of  other  covenantees  not  being  joined  as  plaintiffs 
arises  on  the  face  of  the  declaration,  the  defendant  may  take 
advantage  of  it  by  demurrer,  and  according  to  Slmgsby's  case, 
by  writ  of  error  (18). 

c  Anderaon  adminiitrator,  &c.  t|(aintt    d  Scott  ▼.  Godwin,  C  B.  S.  87  G,  s. 
Martindale,    B.    R.  T.    41    G.  3.        1  Boa.  ii  P«l.  G?* 
1  East*!  R.  497- 

(18)  Where  there  are  several  covenantees,  and  one  of  them  only 
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The  defendant  covenanted',  that  he  would  not  agree  for 
the  taking  the  farm  of  the  excise  of  beer  and  ale  for  the  coun- 
ty of  York,  without  the  consent  of  the  plaintiff  and  another; 
and  the  plaintiff  alone  brought  thift  action  of  covenant;  and 
assigns  for  breach,  the  defendant's  agi'eeing  for  the  said  ex- 
.cise,  without  his  consent;  upon  which  the  plaintiff  had  a 
verdict,  and  one  thousand  pounds  damages  given.  The  court 
were  of  opinion,  that  here  was  no  joint  interest,  but  that  each 
of  the  covenantees  might  maintain  an  action  for  his  par- 
ticular damages,  or  otherwise  one  of  them  might  be  remedi- 
less: for,  suppose  one  of  them  had  given  his  consent,  that  the 
defendant  should  farm  this  excise,  and  had  secretly  received 
some  satisfaction  or  recompense  for  so  doing,  is  it  reasonable, 
that  the  other  should  lose  his  remedy,  who  never  did  con- 
sent? 

4.  Of  void  and  illegal  Covenants. 

Although  the  law^  from  the  deliberation  and  soleitmitj'^ 
which  accompanies  the  execution  of  a  deed,  presumes  a 
consideration,  and  delivers  the  covenantee  from  the  neces- 
sity of  proving  it,  yet  that  doctrine  applies  only,  where  the 
deed  is  good  on  the  fece  of  it:  for  a  consideration  cannot 
be  presumed  to  support  a  deed  which  is  void  on  the  face 
ofifc 

Hence  where  in  covenant  the  plaintiff  declared,  that  de- 
fendant, being  single  and  unm^irried ',  by  deed  promised  the 
plaintiff  (she  being  sole  and  unmarried),  that  he  would  not 
marry  with  any  other  person  except  herself,  and  if  he  should 
marry  with  any  other,  then  he  agreed  to  pay  plaintiff  a  cer- 

e  Wilkinson  t.  Lloyd,  9  Mod.  83.  g  Loire  r.  Peert,  4  Bnrr.  9925.  Wilmoi 

f  Lowe  V.  Peers,  4  Burr.  9995.  Wilmot        364.  S.  C.  cited  in  Gibson  ▼.  Dickie^ 
364.  S.  C«  3  Mft«le  and  Selwf  n,  463. 


brings  an  action,  without  averring  in  the  declaration  that  th^ 
others  are  dead;  the  defendant  may  either  take  advantage  of  it 
at  the  trial,  as  a  variance  on  the  plea  of  non  eift/actumf  Serjeant 
Williams,  1  Saunders,  154.  u.  (1)9  or  he  may  crave  o^er,  and  de- 
mur generally.  Bull.  N.  P.  158.  and  per  Lee,  C.  J.  in  Vernon  v« 
Jefferies,  7  Mod.  360.  8vo.  ed.  In  Eccleston  v.  Clipsham,  I 
Saund.  153.  the  objection  having  been  taken  in  arrest  of  judgment 
the  plaintiffs  discontinued.  N.  Where  there  are  two  covenantors 
and  one  only  is  sued,  the  defendant  must  take  advantage  of  the 
omission  by  plea  in  abatement.  Per  Lee»  C*  J.  in  Yemon  ?•  Jef- 
feries, 7  Mod.  360.  8vo.  edit. 
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tain  sum  of  money  witliin  a  fixed  time  after  such  marriage ; 
the  declaration^  after  averring  that  defendant  had  married 
another  person,  assigned  for  breach,  the  non-payment  of  the 
money :  It  was  adjudged^  after  motion  in  arrest  of  judgment, 
in  B.  R.  4  Burr.  2225.,  and  afterwards  in  the  Exchequer 
Chamber,  on  writ  of  error,  14th  November,  1769,  (see  notes 
of  opinions  and  judgments  by  Wilmot,  C.  J.  p.  364.)  that  this 
covenant,  not  to  many  any  body  except  a  person,  who  was 
not  obliged  to  many,  being  to  every  purpose  the  same  as  a 
general  restraint,  and  bein^  unsupported  by  any  consideration^ 
the  principle  of  public  utility  interposed,  and  forbad  the  SU8« 
tainmg  an  action  for  the  breach  of  it 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual 
sum  \  by  way  of  separate  mamtenance  for  his  wife,  in  case 
of  their  future  separation,  with  the  consent  of  such  trustees 
or  their  executors,  is  valid  in  law. 

A  covenant  bv  a  friend  of  a  bankrupt  to  pay  all  his  ere* 
ditors  their  full  oebts  \  in  consideration  that  they  will  not  pro- 
ceed any  further  under  the  commission,  is  good  in  law. 

Where  the  principal  act  to  be  performed,  as  conveying 
an  estate,  granting  a  lease,  &c.  is  void,  relative  and  depen- 
dent covenants  are  void  also ;  as  where  A.,  being  possessed 
of  a  term  \  granted  to  B.  so  much  of  the  term  as  should  be 
unexpired  at  the  time  of  his  death,  and  covenanted  for  B.'s 
quiet  enjoyment ;  the  lease  being  void  for  uncertainty,  the 
covenant  was  holden  void  also. 

But  where  a  covenant  is  a  distinct,  separate,  and  inde- 
pendent covenant,  not  referring  to  the  estate  intended  to  be 
granted,  nor  waiting  upon  it;  in  that  case,  although  no 
estate  is  granted,  yet  the  covenant  will  be  valid  (19).  As 
where  in  covenant  ^  the  plaintiff  declared,  that  defendant, 
by  deed,  granted  to  plaintiff  in  fee,  provided  that  if  the 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to 
re-enter,  and  that  defendant  covenanted  to  pay  the  money 

h  Rodney  t.  Chambers,    B.  R.  £.        k  Capeohiir8tv.CApcnli«nt,T.Rayin. 

49  Geo.  3.  9  Eaiirs  R.  983.  97.  1  Lev.  45.  S.  C. 

i  Kaye  t.  Bolton,  6  T.  R.  134.  I  Mot thcote  r.  Underhill,  Salk.  199. 


(19)  When  that  which  is  good  and  that  which  is  void  are  put 
together  in  the  same  grant,  the  common  law  makes  such  a  con- 
struction, that  the  grant  shall  be  good  for  that  which  is  good,  and 
void  for  that  which  is  void.  Per  Hutton^  J.  Ley^s  Rep.  79-  cited 
by  Lawrence,  J.  8  East,  236^ 
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to  plaintiff^  and  breach  assigned  for  the  non-payment  of  the 
money.  After  judgment  by  default  and  writ  of  inquiiy 
executed,  it  was  objected^  that  nothing  passed  by  the  deed 
for  want  of  enrolment^  which  was  admitted ;  and  hence  it 
was  inferred,  that  the  covenant  was  void.  But  Holt,  C.  J. 
said,  that  it  was  not  material  whether  any  estate  passed ;  for 
the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 
independent  covenant. 

So  where  a  rector  granted  an  annuity  out  of  his  benefice  ■, 
which  is  void  by  stat  13  Eliz.  c.  20.,  and  in  the  same  deed 
^covenanted  personally  to  pay  the  rent-charge ;  it  was  holden, 
that  although  the  statute  avoided  the  security  of  the  rent- 
charge  upon  the  living,  yet  it  did  not  aiTect  the  personal  co- 
venant 

'  So  though  a  bill  of  sale  for  transferring  the  property  in  a 
ship,  by  way  of  mortgage,  may  be  void  ',  as  such,  for  not 
reciting  the  certificate  of  registry,  as  required  by  stat  26  6. 3. 
c  60.  s.  17.9  yet  the  mortgagor  may  be  sued  on  a  collateral 
covenant,  for  the  payment  of  the  money  contained  in  the 
same  deed. 

In  like  manner,  although  a  covenant  by  the  lessee  for  pay- 
ment of  the  property  tax,  and  for  indemnifying  the  landlord 
from  it,  is  void  by  stat  46  Geo.  3.  c.  65.  s.  115. 195. ;  yet 
that  will  not  avoid  other  independent  covenants  in  the  lease, 
such  as  the  covenant  for  the  payment  of  rent* . 

/  Where  A.  covenants  not  to  do  an  act',  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extinguishes*  the  covenant;  but  if  A. 
covenants  to  do  an  act  then  unlawful,  and  a^  subsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not  ex- 
tinguished. 

The  assimiee  of  a  void  lease  cannot  maintain  an  action  for 
a  breach  of  any  of  tlie  covenants  contained  in  the  lease : 

Tenant  in  tail  demised  land  for  99  years  %  and  covenanted 
for  himself  and  his  executors  for  the  quiet  enjoyment  of 
the  lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
his  death  the  lessee  assigned  to  the  plaintiff,  who  entered, 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintifi*  brought  an  action  against  the  executors 
of  the  tenant  in  tail  for  a  breach  of  the  covenant;   but 

m  Monyv  t.  Leake,  8  T.  R.  4 11 .  13  Eait,  S7-    See  alio  Fuller  r.  AU 

11  Kerrifion  t.  Cole,  S  East,  S31.  boU,  4  Taunt.  105. 

o  Gaikell  ▼.  King,  1 1  East,  165.  re-    p  Dyer,  27.  pi.  978.  Salk.  198. 
cognized  iu  Wigg  y.  Shattlewortb,    q  Andrew  ▼.  FtvcfX,  I  Bos.  and  Pul.  N. 

R.  158. 
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it  was  holden,  that  it  would  not  lie;  for  the  lease  bein^  void 
at  the  time  of  assignment,  no  interest  passed  under  it 

In  covenant  \  the  plaintiff  declared,  that  by  deed  made 
between  her  as  attorney  for  /.  S.  on  the  one  part,  and  the 
defendant  on  the  other  part^  she  demised  a  house  to  the 
defendant,  and  that  he  covenanted  (not  saying  with  the 
plaintifi*)  to  pay  the  rent  to  I.  S.,  and  then  assigned  a  breach 
in  non-payment  of  rent,  to  the  damage  of  the  plaintiff  (the 
attorney).  On  demurrer,  it  was  objected  that  the  lease 
was  void,  and  that  an  action  could  not  be  maintained  upon 
it,  especially  by  the  plaintiff,  who  was  the  attorney  Only^ 
and  to  whom  the  rent  was  not  reserved ;  neither  was  there 
any  covenant  uuth  the  plaintiff,  the  words  being  general, 
that  he  covenanted  to  pay  the  rent  to  I.  S. ;  that  the  power 
was  not  pursued  by  a  lease  in  the  name  of  the  attomev, 
for  it  ought  to  have  been  in  the  name  of  the  principal*. 
The  court  gave  judgment  for  the  defendant,  observing  that 
in  a  good  lease  the  rent  might  be  reserved  to  a  stranger  who 
was  not  a  party  to  the  deed,  but  not  in  the  present  case 
where  the  deed  was  void ;  that  the  deed  being  void,  so  as  not 
to  pass  any  interest  in  the  land,  it  was  but  just  that  it  should 
be  void  as  to  the  reservation  of  rent,  especially  where  the  co- 
venant was  not  with  the  plaintiff,  and  where  the  rent  was  not 
reserved  to  her. 

5.  Of  the  Covenant  not  to  assign  without  Licence. 

m 

A  covenant  not  to  assign  or  under-let  without  licence  6i 
the  lessor,  with  a  clause  of  re-entry  in  case  of  breach,  is 
frequently  introduced  into  leases,  for  the  purpose  of  secur- 
ing to  the  lessor  a  responsible  tenant  in  whom  he  can  repose 
a  confidence  (20).    It  will  be  proper  therefore  to  consider 

r  Frontin  ▼.  Small,  Str.  705.  ii  9  Rep.  76  b. 


(30)  In  HeAdereon  v.  Hdy»  3  Broi  Ch.  Cas.  63S.  upon  a  bill 
filed  for  the  specific  performance  of  an  agreement  by  a  landlord  to 
grant  a' lease  of  a  public  house,  containing  the  common  and  usual 
covenants;  Lord  Thurlow,  Ch.  was  of  opinion,  that  though  the 
covenant  not  to  assign  ifirithout  licence  might  he,  a  very  usual  one, 
where  a  brewer  or  vintner  let  a  public  house,  that  would  not  ntake 
it  a  cofjuffon  covenant ;  and  declared,  that  the  landlord  was  n6t 
entitled  to  have  it  inserted  '\i\  the  lease,  lit  Morgan  v.  Slaughter^ 
1  £sp.  N.  P.  C  8.  Lord  Kenyon,  C.  J.  held  such  a  covenant  to 
bolBi  yair  and  tc«i<4i/ covenant,     l^ut  in  Church  \p  Browu,  16  Ves« 
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the  effect  and  operation  of  such  covenant ;  what  will  amount 
to  a  breach  of  it^  and  what  to  a  dispensation  from  it. 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set 
over  S  or  otherwise  do  or  put  away  the  lease  of  the  premised 
thereby  demised,  or  any  part  thereof,  to  any  person,  without 
the  licence  of  the  lessor  in  writing ;  it  was  nolden,  that  an 
underlease  was  not  a  breach  of  this  covenant 

But  where  the  words  of  the  covenant  were  ■,  that  the 
lessee  would  not  set,  /et,  or  assign  over  the  whole  or  part  of 
the  premises  without  leave ;  it  was  holden,  that  an  under- 
lease amounted  to  a  breach.  So  where  the  proviso  was,  that 
the  lease  should  be  void*,  "  if  the  lessee  assigned  or  other- 
wise parted  with  the  indenture  of  lease,  or  the  premises 
thereby  demised,  or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term^  without  leave  in  writing ;"  it  was  holden, 
that  the  words  included  an  underlease.  And  here  it  is  to  be 
observed,  that  a  lease  by  the  lessee  for  the  whole  term 
amounts  to  an  assignment,  although  the  rent  be  reserved  to 
the  lessee,  and  a  power  of  re-entry  given  to  him,  and  not  to 
the  reversioner  y  (21).  But  if  a  day  only  be  excepted  out  of 
the  term,  then  it  is  an  underlease*. 

If  a  lease  contain  a  proviso,  making  it  void  if  the  lessee  % 

t  Crnsoe  dem.  Bugby  r.  Blencowe,  y  Palmer  ▼.  Edwards,  Dong.  186.  n. 

3  Wilt.  924.  3  Bl.  R.  766.  S.  C.  z  Holford  v.  Hatch,  Dou^.  182. 

u  Roe  d.  Gregson  v.  Harriaon,  3  T.  R.  a  Roe  d.  Gregson  v.  Harrison,  s  T.  R« 

436.  435. 

X  Doe  d.  Holland  y.  Woraeley,  l  Camp. 

N.  P.  C.  SO.  Ellenborottgb,  C.  J. 


458.  531.,  the  opinion  of  Lord  Thurlow  was  recognized  by  Lord 
Eldon,  Chr.,  and  in  Brown  v.  Ruban,  15  Ves.  529.  Sit  W.  Grant, 
M.  R.  held,  that  under  an  agreement  for  a  lease  **  with  usual  co- 
venants*' the  lessor  was  not  entitled  to  this  covenant  against  assign- 
ing or  underletting  without  licence. 

(21)  In  Poultney  V.  Holmes,  I  Str.  405.  where  the  question 
was,  whether  a  parol  agreement  by  the  lessee  to  transfer  the  re- 
maining interest  in  a  term  of  more  than  three  years  originally, 
when  there  was  only  a  year  and  a  half  to  run,  reserving  the  rent 
to  himself,  and  not  to  the  reversioner,  was  void  within  the  meaning 
of  the  statute  of  frauds,  Pratt,  C.  J.  ruled  at  Nisi  Prius,  that  this 
must  be  taken  as  a  lease,  and  not  as  an  assignment ;  because  the 
rent  was  reserved  to  the  lessee.  It  is  observable  that  when  thb 
case  was  cited  in  Painter  v.  Edwards,  Buller,  J.  said}  that  it  ^A 
not  come  up  to  that  case ;  for  Poultney  v.  Holmes  only  determued, 
that  what  could  not  be  supported  as  an  assignment  shoula  be 
good  as  an  underlease. 
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his  e^eciutors,  or  administi^toTS,  alien  V^itHout  licence  in 
writing)  a  voluntary  assignment  by  the  executor  or  admi- 
nistrator, without  such  leave^  will  amount  to  a  forfeiture  (22). 

An  assignment  by  operation  of  law  will  not  amount  to  a 
forfeiture  : 

This  point  was  decided  for  the  first  time  in  Doe  d.  Mit-* 
chinson  v.  Carter,  8  T*  R.  57.  where  it  was  holdien,  that  an 
assignment  to  a  person  purchasing  the  term  from  the  sheriff 
under  a  bond  fide  execution,  would  not  amount  to  a  for-* 
feiture  (23). 


[ii)  In  Seers  v;  Hind,  I  Ves.  Jnn.  S95.  one  of  the  questions 
was,  whether  executors  were  warranted  in  disposing  of  a  tease  as 
assets  of  the  testator^  where  there  was  a  proviso  agains>t  alienation 
by  the  lessee.     Lord  Thurlow,  Ch.  said,  '^  If  A.  lets  a  farm  to  B., 
with  a  coyenant  not  to  alien,  and  B.  dies,  may  not  his  executors 
dispose  of  the  term  ?     I  think  it  has  been  determin«»d  that  they 
may,  and  I  have  always  taken  it  to  be  clear  law»     It  is  an  aliena-^ 
lion  by  the  act  of  God.     I  remember  Lord  Camden  entered  into 
the  question  much  in  the  same  way.     He  took  it  to  be  clear  law, 
that  an  alienation  by  death  could  not  be  a  forfeiture.     In  the  case 
of  a  lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way  of 
limitation,  as  in  the  case  of  a  remainder  over,  &c.,  but  it  goes  id 
them  as  comine  in  the  place  of  the  lessee^     I  understood  it  to  be 
well  settled  as  I  have  stated.     But  I  do  not  mean  to  lay  down,  that 
a  man  may  not  by  a  clause  in  his  will  provide,  that  in  case  of  a  de-^ 
volution  to  executors^  it  shall  not  be  alienable  by  them ;  but  it 
must  be  very  spet^ial  for  that  purpose;*' 

(23)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an 
assignment  under  a  commission  of  bankrupt :  and  of  this  opinion 
was  Lord  Macclesfield,  in  Goring  v.  Warner,  2  £q.  Cas*  Abr.  100* 
and  7  Vin.  85.  pi.  9*  conceiving  that  an  assignment  of  this  kindi 
being  by  virtue  of  a  statute,  was  not  within  the  terms  of  the  co* 
venant,  which  extended  only  to  the  act  of  the  party.  So  Lord 
Hardwicke,  Ch.  in  Philpot  Vi  Hdare^  Amb.  480a  expressed  an  opi- 
nion, that  a  covenant  by  a  lessee  not  to  assign  without  licence,  did 
not  bind  the  assignee  of  the  lessee  under  a  commission  of  bankrupt, 
if  the  assignment  was  not  fraudulent*  See  also  3  Wils.  337*  and 
Fox  V;  Swaui  Sty.  483.  And  Doe  v.  Bevan«  d'M^  and  S»  353* 
where  tliis  point  was  expressly  determined. 

It  appears  from  the  preceding  opinions,  that  a  mere  covenant  not 
to  assign  without  licence  in  writing,  is  not  sufficient  to  protect  the 
intere<jts  of  the  lessor  in  all  events,  and  therefore  cautious  landlords 
cause  a  special  proviso  to  be  inserted  in  their  leases,  providing 

X'nstth^  consequences  of  a  bankruptcy.     The  form  of  thu  pro<i* 
may  be  seen  m  Roe  di  Hunter  v.  Galliers,  2  T.  R.  133.  where 
the  validity  of  a  covenant  of  this  kind  was  called  in  question,  the 
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^%  covenant: 

But  where  the  execution  is  in  fraud  of  the  covenant  \  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  les- 
sor may  re-enter ;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  pur- 
jiose  of  enabling  such  creditor  to  take  the  lease  in  execution 
under  the  judgment. 

Under  a  covenant  not  to  alien  without  leave,  if  leave  is 
once  granted,  the  covenant  is  entirely  discharged : 

Corpus  Christi  College  in  Oxford*,  demised  land  for  a 
term  of  years  to  A.,  with  a  condition,  that  neither  A.  or 
his  assigns  should  alien  the  land  without  the  special  licence 
of  the  lessors ;  afterwards  the  lessors,  by  writing  under  seal, 
licensed  A.  to  alien  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B. :  after  B.*s  death,  C.  became  en- 
titled to  the  term,  and  assigned  it  to  the  defendant  Syms. 
The  lessors  entered  for  condition  broken.  It  was  resolved 
by  the  court,  that  the  alienation  by  licence  to  B.  had  deter- 
mined the  condition  as  to  the  assignees ;  and  that  it  was  not 
in  the  power  of  the  lessors  to  dispense  with  an  alienation 
for  one  time,  and  yet  to  consider  the  estate  aliened  or  de- 
mised as  afterwards  remaining  subject  to  the  condition ;  for 
a  condition  is  to  be  taken  strictly,  and  by  Uie  alienation  with 
licence  it  is  satisfied. 

So  in  the  case  of  a  demise  to  A.,  B.,  and  C.^,  with  a  like 
condition,  if  a  licence  to  alien  be  granted  to  A.,  and  A.  aliens 
*by  virtue  of  such  licence,  the  condition  is  determined  as  to 
B.andC.  (24). 

b  Doe  d.  Mitchiuion  r.  Carter,  8  T.  ].  S.C.  See  the  record  of  ipecial 
K.  300.  yerdict,  Co.  Ent.  6S4  b.  pi.  bs. 

c  Dumper  V.  Syms,  4  Rep.  ijgb.Cro.  d  Leeds  and  Crompion  adjud|{ed; 
£lis.  815.  1  Koll.  Abr.  471.  (G.)  pi.        cited  ia  4  Rep.  uo.  a.  1  Roll.  Abr. 

472.  (G.)  pi. 7.  S.C. 


court  however  decided  in  favour  of  it.  But  N.  if  standing  timber 
he  sold  to  a  trader  with  a  proviso  in  case  of  bankruptcy,  that  the 
vendor  shafl  retake  it,  such  provibo  is  void.  Holroyd  v.  Gwynne, 
^i-Taunt.  176. 

Se'ealso  Doe  v.  Clarke,  8  East,  185,  where  a  term  for  years  in  ia 
house  was  made  to  continue  and  depend  on  the  personal  occupa- 
tion of  the  lessee;  the  lessee,  having  become  a  bankrupt,  ceased 
to  live  in  the  house  in  consequence  of  his  assignees  having  sold  it, 
it  was  holden,  that  there  was  an  end  of  the  bankrupted  interest  in 
the  premises,  and  that  the  lease  was  determined, 

(24)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee 
'shall  not  alien  the  land  or  any  part  thereof  without  the  assent  ^f 
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Lessee  covenanted  that  he,  his^executora,  or  administrators, 
would  not  demise,  &c.  the  premises  withouUicence;  the  lessee 
became  a  banknipt;  his  assignees  took  to  the  lease,  and  as^ 
signed  it  to  A.  who  assigned  it  to  the  original  lessee,  who  un- 
derlet to  B. ;  it  was  holden  that  the  covenant  of  the  lessee  was 
discharged  by  49  Geo.  3.  c.  121,  s.  19 ;  and  consequently  that 
the  subsequent  underletting  by  the  lessee  was  no  breach  of 
that  covenant,  which  no  longer  existed '• 

Whether  the  licence  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms,  or  particular  as  "  to  one  parti- 
cular person  ^  subject  to  the  performance  of  the  covenants  in 
the  original  lease,"  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  licence.  But  where  there  is  an  ex- 
ception out  of  the  original  restriction  to  alienate  in  favour  of 
an  assignment  by  will,  and  an  assignment  is  made  by  the  lessee 
by  will ;  and  then  his  executors  make  another  assignment,  and 
not  by  will,  it  seems  that  this  last  assignment  is  bad  >• 

It  is  to  be  observed,  that  acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  notice^  is  a  waver  of  the  for- 
feiture**. 

A  court  of  equity  will  not  relieve  s^inst  a  forfeiture  occa- 
sioned by  breach  of  this  covenant*. 


6.  Of  the  Covenant  for  quiet  Enjoyment. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger'^.  I'his  opinion  prevailed  at  an 
early  period  of  our  law,  for  in  the  year  book  26  H.  8.  3  b.  we 
find  the  following  case:  A  man  made  a  lease  for  years  by  in- 
denture, and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee ;  afterwarda 

c  Doe  d.  Checre  ▼.  Smith,  5  Taant.  Cowp.  804.  Whicfacot  t.  Fox,  Cre* 

795.  Jmc.  39^- 

f  Brammell  ▼.  Macpheraon,  14  Vei.  i    is  Ves.  63. 

173.  Eldon,  Ch.  k  Davie  v.  S^hrrerell,  adjudged  on 

g  Lloyd  ▼.  Crispe^  5  Tasnt.  249.  demurrer.     1  Roll.  Ahr.  Condition, 

b  Goodrigbt    d«    Walter  v.  Davids^  (V)pl.  7.     Hayes  t.  Bickentaff,  £, 

91  Car.9.  Vaugh.  J19. 


the  lessor,  and  afterwards  the  leasee  aliens  part,  with  the  assent  of 
the  lessor^  the  lessee  may  alien  the  residue  without  such  assent,  per 
Popham,  C.  J.  4  Rep,  120.  a.  who  denied  the  -contrary  position^ 
^though  adjudged  in  Dyeri  334  b.  pi.  32.)  to  be  law.. . 
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the  lessee  was  ousted  by  one  who  had  not  any  right  to  the 
premises ;  and  the  question  was,  whether  the  lessee  should 
have  writ  of  covenant  against  the  lessor  or  not :  and  £ngl&> 
fields  J.  said,  "  The  lessee  shall  not  have  writ  of  covenant 
against  his  lessor  where  he  is  ousted  by  wrong;  for  he  may 
have  writ  of  trespass  or  ejectionejimut  against  him  who 
ousted  him ;  but  if  he  was  ousted  by  one  who  had  title  para-* 
mount  against  him,  as  in  that  case  he  cannot  have  any  remedy 
[against  the  person  ousting  him  J  he  may  have  writ  of  cove-* 
nant  against  the  lessor  by  force  of  the  warranty :  quod  fuU 
concessum  per  plusorsJ*  (25). 

The  doctrine  laid  down  in  the  forgoing  case  is  not  con-i 
fined  to  covenants  in  leases  for  years,  for  in  Dudley  v.  Fol-< 
liott,  B.  R.  E.  30  Geo.  3.  3  T.  R.  684.  it  was  adjudged,  that  a 
general  covenant  in  a  conveyance  of  lands  in  fee,  that  the 
grantor  had  legal  title,  and  that  the  grantee  might  peaceably 
enjoy  the  premises  without  the  interruption  of  the  grantor 
and  nis  heirs,  or  any  other  person,  did  not  extend  to  the  acts 
pf  wron^  doers ;  but  only  to  the  acts  of  persons  claiming  by 
a  legal  title. 

The  distinction  taken  in  these  cases  illustrates  the  reason  of 
the  following  rule,  viz.  that  in  actions  for  breach  of  a  general 
covenant  for  quiet  enjoyment,  it  is  essentially  necessary,  that 
it  should  appear  on  the  face  of  the  declaration,  that  the  eviction 
was  made  by  a  person  claipiing  by  a  l^^al  title.  In  Tisdale 
v.  Sir  W.  Essex,  Hob.  34.  in  an  action  on  a  covenant  in  a 
lease  for  years,  for  enjoyrof nt  during  the  term,  the  breacU 
assigned  was,  that  one  U.  Elsing  entered  upon  the  plaintiff* 
and  ejected  him.  The  question,  on  demurrer  was,  whether 
the  ejectment  by  Elsing  being  taken  to  be  by  wrong,  because 
no  title  was  laid  in  him,  should  be  adjudged  a  breach  of  cove- 
nant; the  court  was  of  opinion  that  it  should  not  be  so  ad- 
judged (26). 


(95)  See  also  22  H.  6.  52  b.  pi.  26.  26  H.8.  3.  b.  pi.  11.  F.  N, 
B.  342.  ed.  4to.  to  the  same  effect. 

(26)  The  following  abTidp:ment  of  the  record,  ip  Tisdale  v.  Es* 
sex,  18  taken  from  Winch's  Entries,  1 19*  ed.  1680.  *<  Count  upon 
indenture  of  articles  brought  by  Tisdale  against  Essex,  in  which 
defendant  covenanted  that  the  plaintiff  should  enjoy  certain  lands 
for  seven  years,  from  such  a  day,  and  that  he  should  quietly  re*, 
move  such  edifices  as  should  he  erected  during  the  terra,  within 
three  months  after  the  expiration  of  the  tern,  and  that  defendant 
would  make  plaintiff  a  good  lease,  or  some  security  for  the  qui<4 
f  njoym^t  of  the  premises,  and  thereupon,  the  plai|itiff  covenanted 
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From  the  following  cases  it  may  be  collected  in  what  man* 
net  the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant. 

In  an.  action  on  a  covenant'  in  a  lease  for  quiet  enjoyment 
the  breach  assigned  was,  that  at  the  time  of  the  demise  to  the 
plaintiff,  one  J.  B.  Pierson  had  lawful  right  and  title  to  the 
premises,  and  having  such  lawful  right  and  title,  entered  and 
Ejected  plaintiff.  On  special  demurrer  to  the  declaration,  it 
^as  objected,  that  the  plaintiff,  in  alleging  the  eviction, 
ought  to  have  shewn  the  title  of  J.  B.  Pierson,  or  at  least  it 
should  have  been  averred,  that  J.  B.  Pierson  had  such  a  title 
as  was  inconsistent  with  the  plaintiff's  title  to  possess  these 
premises ;  that  though  it  was  alleged,  that  J.  B.  P.  had  lawful 
right  and  title  to  the  premises,  he  might  only  have  had  a  title 
to  recover  in  a  real  action,  and  not  a  right  of  entry ;  and  that 
the  mischief  to  be  apprehended  from  this  loose  mode  of  plead** 
ing  was,  that  it  might  give  a  cover  to  an  eviction  by  collusion 
(27).  The  court  overruled  the  objections,  and  gave  judg-i 
ment  for  the  plaintiff;  Lord  Kenyon,  C.  J.  observing,  that  if 
the  declaration  was  certain  to  a  common  intent,  it  was  suffi- 
cient ;  that  it  would  be  doing  violence  to  the  words  to  say, 
that  the  lawful  right  and  title,  which  it  was  stated  J.  B.  P. 
had,  did  not  legalize  his  entry ;  that  the  fair  import  of  the 
words  was,  that  he  had  lawful  riofht  and  title  to  do  that  which 
he  did.  Buller,  J.  said,  that  when  it  was  stated  "  that  the 
party  having  a  lawful  right  and  title  entered,"  it  was  the  same 

I  pMter  T.  Pierson,  4T.  R.  617 - 


to  pay  defendant  a  certain  rent,  and  that  he  would  deliver  up  posf 
3ession  to  the  plaintiff  at  the  end  of  the  term.  Averment,  th^t  he 
entered  on  such  a  day  and  became  possessed,  and  assigns  for  breach, 
that  one  Elsing  ejected  him.  Demurrer.  Joinder."  To  the  record, 
which  is  stated  at  length  in  Winch's  Entries,  Winch  has  subjoined 
the  following  note  :  ^'  In  this  case  two  points  were  moved*— The 
one,  if  it  were  a  lease  for  seven  year»— (2.  If  there  was  a  good 
breach  assigned.-— My  opinion  and  that  of  my  brother  NychoUs, 
was,  that  it  was  a  good  lease.  Warburton  e  contra.  On  the  se- 
cond point,  Warburton  and  Jones  held,  that  there  was  not  any 
breach  assigned.  NychoUs  e  contra." — (Winch  has  not  mentioned 
what  his  own  opinion  on  the  second  point  was ;  >but  he  concludes 
the  note  with  stating,  that  Hobart,  C.  J.  was  of  opinion  with  hira 
in  both  points,  and  judgment  was  given  against  the  plaintfff.) 

(27)  Another  objection  was  taken,  viz.  that  it  was  not  stated, 
that  the  plaintiff  was  evicted  by  legal  process  ;  bqt  this  objectiou 
was  abandoned^  the  precedents  being  against  it* 
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assaying,  ^  He  entered  by  lawful  right  and  title.*'  In  the 
preceding  case  the  objection  "  that  the  title  of  the  party 
evicting  was  not  particularly  set  forth/'  was  not  pressed  upon 
the  .court;  but  in  Hodgson  v.  the  East  India  Company, 
8  T.  R.  278.  this  objection  recurred,  and  the  attentio{>  of  the 
court  was  directed  to  it ;  but  it  was  overruled,  notwithstand* 
ing  a  contrary  decision  on  error  in  the  Exchequer  Chamber, 
in  White  v.  Ewer,  Cro.  Eliz.  823.;  and  Lord  Kenyon,  C.  J. 
delivering  the  opinion  of  the  court,  said,  that  to  compel  the 
plaintiii*  to  set  forth  the  particulars  of  the  title  of  the  person 
who  entered  on  him,  would  impose  insuperable  difficulties  on 
him;  for  the  knowledge  of  those  particulars  could  not  be  ac* 
quired,  except  by  an  inspection  of  title  deeds,  to  which 

Elaintiff  could  not  have  any  access.  It  must  be  observed, 
owever,  that  although  it  be  not  necessary  to  set  forth  the 
particulars  of  the  title  of  the  party  evicting,  yet  room  must 
not  be  left  for  any  intendment,  that  such  title  is  derived  from 
the  plaintiff;  for  where  defendant"  by  iine  sur  concessit 
*  granted  certain  lands  to  plaintiff  for  years,  and  warranted  the 
same  against  all  men  during  the  term;  in  an  action  of  cove- 
nant oh  this  warranty,  the  breach  assigned  was,  that  one  S., 
after  the  commencement  of  the  term,  and  during  the  term^ 
having  lawful  right  and  title  to  the  premises,  entered  and 
ejected  plaintiff;  defendant  tendered  issue  on  the  ejectment: 
after  venlict  for  plaintif)^',  it  was  moved  in  arrest  of  judgment, 
that  the  breach  was  not  well  assigned ;  because  S.  might  have 
had,  at  the  time  of  his  entry,  a  lawful  right  and  title  to  the 
premises  under  the  plaintiff  himself;  and  as  it  was  not  stated 
in  the  declaration,  that  S.  had  title  to  the  premises  before  the 
iSne  was  levied,  it  should  be  intended,  that  he  had  a  right  to 
the  premises,  at  the  time  of  his  entry,  by  a  puisne  title,  to 
which  the  covenant  of  defendant  did  not  extend.  The  court 
{absente  Kelynge,  C.  J.)  held  that  the  breach  was  not  well 
assigned. 

So  in  an  action  against  executors  t^  (in  their  own  right)  who 
had  assigned  a  lease  belonging  to  thqir  testator '  by  way  of 
mortgage,  and  had  covenanted  for  good  title  and  quiet  enjoy- 
ment of  the  plaintiff,  without  disturbance  fVom  them  or  any 
other  person;  the  breach  assigned  was,  that  the  plaintiff  was 
evicted  in  consequence  of  a  judgment  in  ejectment,  by  one 
Yates,  having  lawful  title  to  the  premises.  On  special  de- 
murrer it  was  objected,  that  it  did  pot  appear  that  Yates's 
title  commenced  by  any  act  of  the  defendants,  or  prior  to  th^ 
assignment  made  by  them  to  the  plaintiff,  who  might  there- 
in WottoH  T.  Hele,  3  Sauod.  177.  n  Noble?.  Kinr  and  Smith,  1 H.  61. 34* 
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fore  have  been  evicts  by  means  of  some  act  done  hy  hmself 
since  the  assignment.    Judgment  for  the  defendants. 

7*his  intendment,  viz.  that  the  title  of  the  party  evicting 
was  derived  from  plaintiff*,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 
person  evicting  entered  by  lawful  title,  which  accrued  to 
liim  before  the  date  of  the  conveyance  to  the  plaintiff  (28), 
as  in  Buckly  v.  Williams,  3  Lev.  325.  Covenant  upon  ar- 
ticles, whereby  defendant  covenanted  that  plaintiff*  should 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  had  a  title 
to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof^ 
made  before  the  making  of  the  articles  aforesaid^)  entered 
upon  the  plaintiff*  and  expelled  him.  After  verdict  for 
plaintiff*,  it  was  moved,  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned;  because  plaintiff* did  not  shew  what 
title  Knolls  hadi  and,  perhaps,  the  title  which  he  had  was* 
under  the  plaintiff;  but  the  objection  was  overruled ;  for  the 
title  of  Knolls  could  not  be  supposed  to  be  under  the  plaintiff*; 
for  the  declaration  states,  that  Knolls  had  a  title  by  virtue  of 
a  demise  made  to  him  before  the  making  of  the  articles  to  the 

Elaintiff*,  and  let  the  title  be  derived  from  whom  it  will,  yet 
eing  before  the  articles  made  with  the  plaintiff*,  the  covenant 
is  broken. 

The  preceding  remari<s  have  been  confined  to,  the  cases  of 
general  covenants  and  evictions  by  strangers;  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by  the 
grantor  or  lessor,  or  by  any  person  expressly  named;  upon  the 
eviction  of  the  covenantee  by  the  grantor  or  lessor,  or  by 
the  person  expressly  named,  it  is  not  necessary  for  the  plain- 
tiff to  aver  title  in  the  party  evicting. 

In  covenant*,  the  declaration  stated  that  the  defendant 
granted  a  messuage,  with  tlie  appurtenances,  toplaintift'in  fee, 
and  covenanted  for  plaintiff*'s  quiet  enjoyment  thereof,  without 
the  lawful  let,  entry,  eviction,  or  interruption  of  the  defendant; 
]and  assigned  for  breach,  that  defendant  hindered  plaintiff'  iu 

o  Lloyd  V.  Tomkies,  i  T.  R.  671. 


(28)  Or  by  averring  that  at  tbe  time  of  tlie  demise  to  the  plain- 
tiffi  the  party  evicting  had  lawful  title  ;  as  was  done  in  Foster  v. 
Pieraon,  4  T.  R.  617.  and  ante  p.  456,  or  that  the  party  evicting 
entered  by  virtue  of  a  title  theretofore  made,  by^  from^  and  under  the 
defendant^  as  was  done  in  Hodgson  v.  India  Company,  8  T.  R.  278. 
But  merely  averring  that  J.  S.  entered  claiming  title  from  the  de^ 
^ndant^  is  notsufticient,  Aleyn,  38.  Eeles  v.  Lambert. 
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the  enjoyment  of  a  pew  appurtenant  to  the  messuage;  on  ge- 
neral demurrer  it  was  objected,  that  the  injury  complained  of 
ought  to  be  the  subject  of  an  action  of  trespass,  but  could  not 
be  the  foundation  of  this  action,  the  covenant  being  against 
all  lawful  disturbance:  to  this  it  was  answered,  that,  where 
the  breach  complained  of  was  the  act  of  the  covenantor,  any 
interruption  was  sufficient  to  support  this  action  against  him. 
Judgment  for  the  plaintiff;  Ashhurst,  J.  observing,  that  it 
was  not  necessary  that  the  party  against  whom  the  action  was 
brought  should  have  a  title;  it  was  sufficient  if  he  did  the 
act  under  a  claim  of  title;  that  in  this  case  the  act  itself  as^ 
serted  a  title;  for  the  defendant  locked  up  the  pew,  which 
was  as  strong  an  assertion  of  right  as  could  well  be  imagined. 

So  where,  in  covenant  i',  the  plaintiff  set  forth  a  covenant 
which  recited  that  defendant  had  sold,  to  the  plaintiff's 
testator,  goods  which  had  been  seized  by  one  feell,  and 
therefore  defendant  covenanted  to  plaintiff's  testator,  to  save 
him  harmless  from  any  costs  or  damages  relating  to  such 
seizure,  and  then  assigned  for  breach,  that  the  said  Bell, 
having  seized  the  gooos  under  pretence  of  a  debt  due  from 
defendant  to  him,  touching  which  seizure  testator  was  put 
to  great  expense,  which  defendant  neglected  to  pay.  It  was 
objected,  that  the  covenant  did  not  extend  to  tortious  acts, 
for  which  the  plaintifl*  had  a  remedy,  and  therefore  the  title 
of  Edward  Bell  ought  to  have  been  set  forth ;  that "  having 
lawful  title"  was  not  sufficient;  that  here  it  was  only  said 
"  under  pretence,**  which  was  not  so  strong.  The  counsel 
for  the  plaintifi'  admitted  it  to  be  a  general  rule,  that  the 
plaintiff  must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  cove- 
nant, and  not  where  it  was  particular  against  the  acts  of 
particular  persons;  for  in  that  case  it  comprehended  even 
tortious  acts.  And  by  the  court:  This  pretence  of  Bell's 
being  recited  in  the  covenant,  shews  it  was  meant  as  a  se- 
curity against  it  in  all  events;  and  though  it  should  b^  tor- 
tious, yet  being  particular,  it  falls  within  the  distinction 
that  has  been  well  taken.  Adjourned^  and  Hil.  T.  follow- 
ing, judgment  for  plaintiff,  defendant's  counsel  declining  to 


argue  it 


p  Perry  t.  Edwardd,  i  Str.  400« 
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IV.  By  whom  the  Action  of  Covenant  may  he  main'- 

tained^ 

1.  Heir. 

S.  Executor, 
3.  Assignee. 

1.  By  Heir. — Covenants  which  run  with  the  land  will 
^descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for 
a  breach  thereof;  as  where  the  lessee  covenanted  with  the 
lessor^,  bis  executors,  and  administrators,  to  repair;  it  was 
holden,  that  the  heir  of  the  lessor,  thou^jh  not  named,  might 
have  covenant  against  lessee  for  not  repairing. 

Plaintiff  declared  as  heir  on  a  covenant  by  lessee  for  years 
to  repair',  and  assigned  for  breach,  that  the  premises  were 
out  of  repair  for  a  period  of  time  which  included  a  portion 
of  his  ancestor's  lite;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judprment,  after  verdict  for  the  pipmtiff  ; 
but  it  was  overruled,  Holt,  C.  J.  observing,  that  if  the  pre- 
mises were  out  of  repair  in  the  time  of  the  ancestor,  and 
continued  so  in  the  time  of  the  heir,  it  was  a  damage  to  the 
heir;  and  the  jury  give  as  much  in  damages  as  would  put 
the  premises  in  repair,  respect  being  had,  not  to  the  length 
of  time  they  continued  in  decay,  but  to  what  it  will  cost  at 
the  time  of  action  hrovghty  to  put  the  premises  in  repair. 

Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  an4 
reasonable  acts  for  further  assurance  upon  request,  and  a  re- 
quest  made  by  the  ancestor  in  his  life  to  levy  a  fine,  and  neg- 
lect so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but  the 
heir  being  evicted  afterwards,  the  heir  may  maintain  an  action 
upon  the  request  of  the  ancestor,  and  refusal  made  to  him; 
because  the  ultimate  damage  had  not  accrued  in  the  life  of  the 
ancestor'. 

2.  By  Executor. — A.  and  B.  his  wife,  by  indenture,  de- 
mised lands  to  C.  for  21  years,  and  thereby  covenanted,  that 
they  (viz.)  A.  and  B.  would  at  the  end  of  the  21  years  make  a 
good  lease  toC.  and  his  assigns  for  21  years%  commencing  at 
the  expiration  of  the  first  term.  During  the  first  term  the 
lessee  died,  having  made  his  will,  and  appointed  D.  his  exe- 
cutrix, who  entered,  &c.  and  died,  having  made  her  will  and 

o  Lougher  ▼.  WilliaiBf,  s  Lev.  9s.    •  King  v.  Jones  and  another,  5  Tanati 

Skin. 305.  418. 

f  Virion  V.  Champion,  Salk.  141.  t  Chapman  ▼.  Dalton,  Plowd.  294.  a. 


460  COVENANT, 

appointed  the  plaintiff  her  executor,  who  entered,  &c.      At 
the  expiration  of  the  first  term,  A.  and  B.  having  refused  to 

?;rant  the  farther  lease,  an  action  was  brought  by  the  plaintiff 
as  executor  of  D.  executrix  of  C.  the  lessee)  on  this  cove- 
nant against  A.  the  husband ;  and  it  was  adjudged  that  the 
action  would  well  lie  (29). 

Covenant  by  the  plaintiff  as  executor  of  J.  S  ".  The  de- 
fendant sold  lands  to  J.  S.  and  covenanted  with  him,  his  heirs, 
and  assigns,  that  he  should  enjoy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assigned  was,  that  B. 
and  C,  in  the  life-time  of  the  testator,  enteral  claiming  undec, 
A.  On  deniurrer  to  defendant's  plea,  it  was  contended,  for 
the  defendant,  that  the  covenant  was  with  J.  S.,  his  heirs,  and 
assigns,  touching  an  estate  of  inheritance ;  and  therefore,  that 
the  action  ought  lo  have  been  brought  by  the  heir  or  assignee, 
and  not  by  the  executor :  but  it  was  resolved  by  the  court, 
that  the  eviction  being  to  the  testator  in  his  life-time,  he 
could  not  then  have  an  heir  or  assignee  of  this  land,  and  there- 
fore the  damages  belonged  to  the  executor,  though  not  named 
in  the  covenant ;  for  he  represented  the  person  of  the  testator. 

But  where  the  plaintiff  as  executrix  declared  that  the  de- 
fendant, by  deed,  conveying  to  plaintiff's  testator  certain  land 
in  fee,  subject  to  redemption  on  payment  of  a  sum  certain,, 
covenanted  with  the  testator,  his  heirs  and  assigns,  that  be 
was  at  the  time  of  the  execution  of  the  deed  seised  in  fee, 
and  had  a  right  to  convey,  &c.  and  assigned  for  breach  that 
the  defendant  was  not  seised,  &c.  and  had  not  a  right  to  con- 
vey, &c.  it  was  holden,  that  the  executrix  could  not  main- 
tain this  action  without  shewing  some  special  damage  to  the 
testator  in  his  life  time,  or  that  the  plaintiff  claimed  some 
interest  in  the  premises  *.  But  the  plamtiff  being  devisee  in 
fee  sued  afterwards  in  that  character,  stating  .as  damage,  that 
the  premises  were  thereby  of  much  less  value  than  they 
would  have  been,  and  that  she  had  been  prevented  from 
selling  them  at  so  lar^e  a  price  as  she  otherwise  would,  and 
it  was  holden  ^  that  the  action  was  maintainable. 

u  Lucy  V.    LcTiogtOQ,    9    Ler.   36.  liTeriog  judgmeut  of  court  ia  Kiaf 

'   1  Vent.  175.  S.  C.  ▼.  Jonm,  5  Taunt.  418. 

X  Kingdou  t.  Nottle,    E.    S3.  G.  3.  j  Kingdon  v.  Nottie,  B.  R.  £.  56  G. 

B.  R.  on  special  dem.  1  Maule  and  3.  4  M.  &  S. 

Selwyn,  355.  cited  by  Heath,  J.  d^ 

(29)  The  reasons  of  the  judgment  are  not  mentioned  in  the  re* 
port ;  but  it  appears  to  have  been  decided  on  the  ground  that  the 
plaintiff,  being  executor  of  D.  who  was  executrix  of  C.  the  les^ee^ 
was  as  such  entitled  to  the  benefit  of  l^is  covenants 
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3.  By  Assignee, — ^Assignee  of  part  of  the  reversion  of  all 
the  land  demised*,  may  take  axlvantage  of  the  covenants 
contained  in  an  indenture  of  demise ;  for  he  is  an  assignee 
within  the- Stat  32  H.  8,  c,  34. 

As  the  assignee  of  a  term  is  bound  by  covenants  which  run 
with  the  land,  so  may  he  take  advantage  of  them  •. 

If  a  man  demise  or  grant  land  to  a  woman  for  years  **,  and 
the  lessor  covenant  witn  the  lessee  to  repair  the  houses  during 
the  term,  the  woman  takes  husband,  and  dies,  the  husband 
shall  have  an  action  of  covenant  as  well  on  the  covenant  in 
law  upon  the  words  "  demise  or  grant,"  as  upon  the  express 
covenant  The  law  is  the  same  with  respect  to  tenant  by 
statute  merchant,  or  statute  staple  or  elegit,  of  a  term,  and 
with  respect  to  him  to  whom  a  lease  for  years  is  sold  by  force 
of  any  execution,  who  shall  have  an  action  of  covenant  in  the 
like  case  as  a  thing  annexed  to  the  land,  although  they  come 
to  the  term  by  act  of  law. 

So  the  executor  of  B*.  the  executor  of  A.  is  entitled  to 
the  benefit  of  a  covenant  made  with  A.  and  his  assigns,  for 
he  is  the  assignee  in  law  of  A.  N.  The  word  assignee  com- 
prehends the  assignee  of  the  assignee,  the  executors  of  the 
assignee  of  the  assignee  *,  and  the  assignee  of  the  executor  or 
administrator  of  the  assignee. 

Stat.  32.  H.  8.  c.  34.— The  stat  32  H.  8.  c.  34.  after  re-r 
citing,  that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants  to 
be  jperformed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  pail  of  the  lessors  and 
grantors,  their  heirs  and  successors ;  and  that  by  the  common 
law  no  stranger  to  any  covenant  could  take  advantage  thereof^ 
but  only  such  persons  as  were  parties  or  privies  thereunto ;  by 
reason  whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  religious  houses,  were 
excluded  from  any  entry  or  action  against  the  lessees  and 
grantees,  their  executors  and  assigns,  for  breach  of  any  con- 
dition or  xovenant,  enacts,  "  that  all  persons  atid  bodies 
"  politic,  their  heirs,  successors,  and  assigns,  having  any 
"  gift  or  grant  of  the  king,  of  any  lands  or  other  heredita- 
"  ments,  or  of  any  reversion  of  the  same,  which  belonged  to 
^*  any  of  the  monasteries,  &c.  dissolved,  or  by  any  other 


1   1  Tnst.  215.  A. 
a  Cro.  Eliz.  553. 
h  Spencer^s  case,  5  Rep.  l7.a.S. 
solutioa. 


c  Chapman  ▼.  DaltoD,  Plowd.  S84.  a. 

ante,  p.  459- 
d  Spencer's  case,  5  Rep.  17  •  b. 
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means  come  to  the  king's  hands,  since  the  4  th  day  of 
February,  A,  D.  1535,  or  which  at  any  time  before  the 
passing  this  act  belonged  to  any  other  person,  and  after 
came  to  the  hands  of  the  king,  and  all  other  persons  being 
"  grantees  or  assignees  to  or  by  the  king,  or  to  or  by  (30) 
any  other  person  than  the  king,  and  their  heirs,  executors 
(31),  successors,  and  assigns,  shall  have  like  advantages 
against  the  lessees,  their  executors,  admmistrators,  and 
"  assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing 
waste  or  other  forfeiture  (32)^  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements 
expressed  in  the  indentures  of  leases  and  grants,  against 
"  the  said  lessees  (33)  and  grantees,  their  executors,  ad- 
"  ministrators,  and  assigns,  as  the  said  lessors  and  grantors, 
•*  their  heirs  or  successors,  might  have  had.  By  s.  2.  all 
**  lessees  and  grantees  of  lands  or  other  hereditaments  for 
"  term  of  years,  life,  or  lives,  their  executors,  administrators, 
*'  or  assigns,  shall  have  like  action  and  remedy  against  all 
"  persons  and  bodies  politic,  their  heins,  successors,  and 
assigns,  having  any  gift  or  grant  of  the  king,  or  of  any 
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(30)  It  seems  to  have  been  the^  opinion  of  the  court  in  Lee  and 
Arnold's  case,  4  Leo.  21).  that  the  bargainee  of  a  reversion,  by  bara 
gain  and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  but  an  use  by  the  act  of  the  party,  and  the 
possession  by  stat.  27  H.  8. 

(31)  In  respect  of  this  word,  it  hath  been  holden,  thatanasi« 
signee  of  part  of  the  reversion,  as  an  assignee  of  the  reversion  foi^ 
years,  of  all  the  estate  demised,  may  enter  for  condition  broken^ 
Mathres  v.  Westwood,  B.  R.  H.  40  Eliz.  Cro.  Eliz.  599,  600.  617. 
Moor,  527.  S.  C.  1  Inst.  215.  a.  But  the  grantee  of  the  whole 
estate  in  reversion  in  part  of  the  thing  demised,  is  not  within  the 
meaning  of  the  statute,  as  if  the  reversioner  in  fee  of  4  acres  grants 
2  acres  in  fee,  the  grantee  cannot  enter,  because  conditions  cannol 
be  apportioned  by  act  of  the  party,  4  Leo.  27. 

(3^^)  Although  the  words  of  the  statute  be  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantees 
or  assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  benefit  of  the  estate,  as  for  keep« 
ing  the  house  in  repair,  for  making  fences,  scouring  ditches,  pre« 
serving  woods,  or  such  like,  and  not  for  the  payment  of  any  sum 
in  gross,.delivery  of  corn,  wood,  or  the  like. '  1  Inst,  215.  b.  Moor, 
870.pl.  1228. 

(33)  This  statute  does  not  extend  to  covenants  upon  estates  tail* 
1  Inst.  215.  a«    See  also  the  preamble* 
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other  persons,  of  the  reversion  of  the  same  lands  and 
hereditaments  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition or  covenant,  expressed  in  the  indentures  of  their 
leases,  as  the  same  lessees  might  have  had  against  the  said 
lessors  and  grantors,  their  heirs  and  successors." 

The  first  section  of  the  preceding  statute  gives  to  the  as- 
signee of  the  reversion  two  remedies,  one,  by  entry  for  non- 
payment of  rent,  doing  waste,  or  other  forfeiture;  and  the 
other,  by  action,  for  not  performing  other  conditions,  &c. ; 
and  as  the  remedy  by  entry^  according  to  the  construction 
made  by  Sir  Edward  Coke,  1  Inst.  215.  b.  is  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  to 
the  reversion,  or  for  the  benefit  of  the  estate ;  so  it  hath  been 
resolved  %  that  the  remedy  by  action  is  confined  to  the 
breaches  of  such  covenants,  as  relate  to  the  thing  demised, 
and  not  to  collateral  covenants.  And  on  this  ground,  where 
the  mortgagor  and  mortgagee  of  a  term  made  an  under-lease', 
in  which  the  covenants  for  the  rent  and  repairs  were  with  the 
mortgagor  and  his  assigns  onlv;  it  was  holden,  that  the  as« 
signee  of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because  they  were  not  covenants 
running  with  the  land,  but  collateral  covenants,  being  entered 
into  with  a  stranger  to  the  land,  that  is  the  mortgagor,  who 
had  only  an  equity  of  redemption.  If  the  estate  in  reversion*, 
in  respect  of  which  the  condition  or  covenant  was  made,  be 
extinguished,  the  condition  or  covenant  is  also  extinguished : 
As  where  a  lease  was  made  for  100  years,  and  the  lessee  made 
an  under-lease  for  20  years,  rendering  rent,  with  a  clause  of 
re-entry ;  and  afterwards  the  original  lessor  granted  the  re- 
version in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term  ;  it  was  holden,  that  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the 
term  to  which  they  were  incident,  was  extinguished  in  the  re- 
version in  fee  (34). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arrears  of 
rent,  although  it  should  appear,  that  at  the  time  of  action 

c  Spencer^s  case,  &  Rep.  18-  a.  Kenyon,  C.  J.  delivering  the  opinion 

f  Webb  T.  Raasell,  a  T.  3.  409,  3.  of  the  court  in  Webb  ▼.  Ruysel,  s 

f  Moort,  94>  pi.  339.  recognised  by        T.  H.  409,  3.< 


(34)  "  He  who  enters  for  condition  broken  must  be  in  of  the 
same  estate,  which  he  had  at  the  time  of  the  condition  created^*" 
4  Rep.  120.  b. 
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brought  the  reversion  was  out  of  the  plaintiffs,  (hey  having 
granted  it  over,  after  the  rent  became  due\ 

N.  In  Glover  v.  Cope »,  B.  R,  Pasch.  3  W.  and  M.  Carth. 
205.  it  was  adjudged,  after  two  solemn  arguments,  by  Holt,C.  J. 
and  the  court,  that  the  grantee  of  thcj  reversion  of  copyhold 
lands  was  within  the  intention  and  e<}uity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  great  and  universal 
use,  and  absolutely  necessary  as  well  for  copyholdei]^  as 
others ;  and  that  by  this  construction  of  the  statute  the  lords 
of  copyhold  manors  could  not  be  injured. 

A  remainder-man  is  an  assignee  of  the  reversion  within 
this  statute :  Devise  to  A.  for  life,  remainder  to  B.  for  life,  &c. 
with  power  to  make  leases  for  21  years;  A.  leases  for  14 
years,  by  indenture,  in  which  lessee  covenants  with  lessor, 
his  heirs  and  assigns,  for  payment  of  the  rent  to  lessor,  and 
such  other  person  as  should  be  entitled  to  the  freehold,  &c. 
A,  dies  pending  the  term,  and  after  the  death  of  A.  rent 
becoming*  in  arrear,  B.  brings  covenant '^;  held  that  it 
would  lie,  for  B.  is,  within  the  meaning  of  the  statute,  an  as- 
signee of  the  reversion  of  that  estate  out  of  which  the  lease 
is  granted. 

Lessee  for  years  assigns  over  his  term  by  indenture  to 
J.  S.\  and  in  the  same  deed  he  covenants  that  J.  S.  and  his 
assigns  shall  enjoy  the  land  during  the  term  without  interrup- 
tion from  anv  person ;  after  which  J.  S.  assigns  over  the  term 
by  parol,  and  the  assignee  being  disturbed  brought  an  action 
oi  covenant;  and  adjudged,  that  it  well  lies;  although  the 
assignment  was  uot  by  writing  (35)  because  the  assignee 
was  privy  in  estate. 

A  person  to  whom  an  apprentice  is  assigned  according  to 
the  custom  of  the  city  of  London, ",  cannot  maintain  cove- 
nant on  the  indenture  of  apprenticeship  to  which  he  is  not  a 
party ;  because  custom  cannot  make  an  assignee,  so  as  to  en- 
title him  to  an  action. 

b  Midf  ley  and  another  ▼.  Lovelace,  1  Awder  ▼.  Noket,  Cro.  Eliz.  436-  r6' 

Cortli.  989. 13  Mod.  45.  S.  C  co^ised  and  briefly  atated  in  3  Rep. 

i    3  Lev.  326  Skiu.  aos.  .S.  C.  63.  a. 

k  I  Sherwood  v.  Oldkaow,  3  M.  and  S.  m  Barker  ▼•  Beardwell,  1  Show.  4. 

S»2. 


(3.5)  But  nov¥  by  stat.  29  Car.  2.  c.  3.  s.  3.  leases,  estates,  or  in- 
U'feats,  either  of  freehold,  terms  of  yeare,  or  uncertain  interest, 
,  cannot  be  assigned,  unless  by  deed  or  note  in  writing,  signed  bgr 
the  assiii^uor  or  his  atjtnt,  or  by  operation  of  law. 
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V.  Against  whom  the  Action  of  Covenant  may  he 

maintained, 

i.  Heir. 

2.  ExecutoTi 

3.  Assignee. 

1.  Against  Heir.-^^Av  action  of  covenant  will  He  against 
the  heir  on  a  covenant  by  his  ancestor  for  himself  and  his 
heirs  (30),  as  well  as  an  action  of  debt  will  lie  against  the 
heir  on  a  bond,  wherein  the  ancestor  has  bound  himself  and 
his  heirs  \ 

It  is  not  necessary  to  allege  in  the  declaration,  that  the 
heir  has  lands  by  descent  (37). 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendant's 
ancestors  granted  the  lease  in  question,  alleged,  that  the  re-* 
version  vested  in  the  defendant  by  assignment ;  defendant, 
by  guardian,  pleaded,  that  the  reversion  did  not  vest  in  hira 
modo  et  forma :  it  appeared  in  evidence,  that  the  estate  c/e- 
scended  to  the  defendant,  an  infant,  as  heir  at  law  to  the 
lessors  ^ :  whereupon  it  was  objected,  that  the  reversion  vested 
in  the  defendant  by  descent,  and  not  by  assignment ;  and  that 
if  the  declaration  had  charged  the  defendant  as  heir,  he  might 
have  prayed  the  parol  to  demur,  in  order  that  he  might  have 
an  opportunity  of  electing  whether  he  would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  had  intended  to  avail  himself 
of  his  infancy,  he  ought  to  have  pleaded  it ;  that  it  was  suf- 
ficient to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with  such  a  character  as  would  make 
him  liable  to  the  covenant;  and  that  was  sufficiently  proved 

d  D)kc  T.  Sweetinif,  Willes,  ss.-j.        o  Beiislcy  v.  Cu«tfince,  4  T.  R.  75. 


(36)  See  the  form  of  declaration.    GifTord  v.  Young,  Lutw.  287- 

(37)  It  seems,  however^  that,  in  this  case,  as  well  as  in  debt  on 
bond  against  tlie  heir,  if  the  heir  has  not  any  lands  by  descent,  lie 
may  insist  on  it  by  way  of  defence  to  the  action.  See  the  form  of 
plea  of  rieiis  per  descent  to  an  action  of  covenant  against  heir* 
Lutw.  290. 

H  H 
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by  shewing  that  the  estate  was  vested  in  him ;  fop  whether 
he  was  in  possession  as  assignee  or  heir  at  law,  he  was  equally 
liable  to  this  covenant. 

2.  Against  Executor. — Executors  and  administrators  are 
bound  by  the  covenants  of  tlieir  testator  or  intestate,  although 
they  be  not  named ;  unless  the  covenants  are  such,  as  in  their 
nature  determine  by  the  death  of  the  covenantor  {38), 

Executors  and  adniinistrators  may  be  sued  as  assignees' ; 
for  they  are  assignees  in  law  of  the  interest  of  the  term  ">• 

Where  covenant  is  brought  against  an  executor';  although 
the  breach  assigned  be  for  default  of  reparation  committed 
in  the  time  of  the  testator,  yet  the  judgment  must  be  de  bo^ 
nis  testa  tor  is ;  for  it  is  the  covenant,  of  the  testator  which 
binds  the  executor  as  representing  him,  and  therefore  he  must 
be  sued  by  that  nama 

Covenant  by  testator  to  teach  an  apprentice  his  trade  is 
binding  on  the  executors*,  and  they  ought  to  see  that  the  ap- 
prentice is  taught  his  trade ;  and  if  they  are  not  of  the  same 
trade,  they  ought  to  assign  him  to  another  who  is  of  the  trade, 
so  that  he  may  be  taught  according  to  the  covenant. 

3.  Against  Assignee. — 1.  If  the  covenant  extends  to  a 
thing  in  esse  parcel  of  tlie  demise,  as  a  covenant  to  repair^ ; 
to  reside  constantly  on  the  demised  premises' ;  to  leave  part 
of  the  land  demised  every  year  for  pasture  *,  or  the  like,  the 
thing  to  be  done  by  force  of  the  covenant,  is  in  a  manner  an- 
nexed and  appurtenant  to  the  thing  demised ;  it  is  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  aemised ; 
hence  it  shall  bind  the  assignee,  although  he  be  not  named ; 
and  the  assignee  by  act  in  law,  as  tenant  by  elegit  of  a  term, 
or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any  exe- 
cution, is  equally  bound  with  the  assignee  by  act  of  the  party  ^^^ 

%  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 

p  Tilucy  T.  Norrit,  E.  la  W.  s.  B.  R.  t  I>cmii  mud  Chapter  of  Windeor^a ewe, 

Carth.  SiQ.  1  Ld.  Rayin.-433.  Salk.         5  Rep.  94  a. 

309.  S.  C.  11  Tatem  ▼.  Chaplin,  9  H.  BI.  133. 

q  Per  Fleming,  C.  J.  l  Bulatr.  93.  x  Cocfcson  t.  Cock,  Cro.  Jac.  135. 

r  Collins  v.  Throuj^hfrood,  Hob.  1 38.  y  6th    Reaolution.      Spencer's   case^ 
s   Walker r.  Hull,  1  Ler.  177.  Scd  quae.         5  Rep.  17  b. 


{3d)  It  was  said  by  the  court  in  Hyde  v.  Dean  of  Windsor,  Cro. 
Eliz.  553.  that  covenant  lies  against  an  executoc  in  every  case, 
although  he  be  not  named,  unless  it  be  such  a  covenant,  as  is  to  be 
pertbrmed  by  the  person  of  the  testator^  which  the  executor  can- 
not perforok 
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of  the  demi^,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  land  demised ;  it  shall 
bind  the  assignee,  if  named. 

3.  If  the  covenant  relates  to  a  thing  merely*  collateral  to 
and  not  in  ^ny  respect  concerning  the  thing  demised**,  as  a 
covenant  to  build  a  house  on  the  land  of  the  lessor,  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger  * ;  the  assignee,  though  named^  is  tiot 
bound  by  such  covenant ;  because  the  thing  covenanted  t<3  be 
done  is  merely  collateral^  and  not  in  any  respect  touching  or 
concerning  the  thing  demised  (39). 

In  ordef  to  bind  the  assignee,  even  though  named,  it  is  es- 
sentially necessary,  that  the  thing  covenanted  to  be  done,  ot 
not  to  be  done,  should  directly  aSfect  the  nature,  quality,  or 
value  of  the  thing  demised,  or  the  mode  of  occupying  it. 
Hence,  where  in  a  lease  of  land  **,  with  liberty  to  make  a 
water-course,  and  erect  a  mill,  the  lessee  covenanted  for  him- 
self and  his  assigns,  not  to  hire  persons  to  work  in  the  milU 
who  were  settled  in  other  parishes,  without  a  certificate  of 
their  settlement:  it  was  holden,  that  this  covenant  was  not 
binding  on  the  assignee  of  the  term  ;  because  the  state  of  the 
thing  demised  would  be  the  same  at  the  end  of  the  term, 
whether  the  parish  were  more  or  less  burdened  with  poor,  and 
although  the  value  of  the  reversion  would  not  be  so  great  if 
the  poor's  rate  were  increased,  yet  that  burden  would  be  in-* 
creased  by  a  collateral  circumstance ;  and  the  work  to  be 
done  being  the  same,  whether  it  were  done  by  workmen  from 
one  parish  or  another,  could  not  aflfect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods  ^,  as  on  a  demise 
of  sheep  for  a  certain  time,  it  the  lessee  covenants  for  him- 
self and  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (40) 

k  jipenccr^i  case,  9nd  Retolotion.  b  Mayor  of  Congleton  v  Pattison,  B. 

a  Mayo  v.  Buckhurtt,  Cix>.  Jac.  438.  R.  Trin.  48  G.  3. 10  East,  130. 

c  8peiicer*iucue,  3d  Resolution. 


(39)  It  is  a  substantive,  independeut  agreement,  not  quodam 
tnodoy  but  nulh  modo  annexed  or  appurtenant  to  the  thing  leased « 
Pec  Wilmot,  C.  J.  delivering  the  opinion  of  the  court  in  Bally  v. 
Wells,  Wilmot,  345. 

(40)  "  The  covenant  in  this  case  is  not  collateral,  hut  the  parties, 
that  is,  the  lessor  and  assignee,  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  nnite  and  tie  them  together,  and  to 
constitute  that  privity^  which  must  subsibt  between  debtor  and 

H  H  3 
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will  not  bfnd  the  assignee^  though  named;  because  there  is 
hot  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  lessor  and  the  lessee,  and  his  assigns,  in  respect 
of  the  reversion,  but  in  the  case  of  lease  of  personal  goods, 
there  is  not  any  reversion,  but  merely  a  chos^  in  action  m  the 
personalty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  representative  (41). 

A  lessee  of  tithes  covenanted  for  himself'',  his  executors, 
administrators,  and  assigns,  not  to  let  any  of  the  farmers 
occupying  the  estate  out  of  which  the  tithes  arose,  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor ;  and  fur- 
ther covenanted  for  himself  and  his  assigns  to  fmd  and  allow 
to  the  lessor  suflicient  wheat  straw  for  thatching  any  of  the 
buildings  then  in  lessor's  occupation :  the  lessee  assigned  to 
the  defendant,  who  suffered  several  of  the  farmers  to  retain 
part  of  the  tithes  without  the  lessor's  consent.  An  action 
having  been  brought  against  the  defendant  for  this  breach  of 
the  covenaYit,  and  a  verdict  for  the  plaintifl',  it  was  moved  in 
arrest  of  judgment,  that  the  action  would  not  lie  against  the 
defendant,  inasmuch  as  the  covenant  was  merely  personal  and 
collateral,  binding  the  lessee  only ;  that  tithes  were  incor- 
poreal, lying  in  grant,  and  which  therefore  would  not  endure 
feuch  an  annexation  of  covenant  But  the  court  were  of 
opinion,  that  there  was  not  any  difference  between  land  and 
tithes  as  to  the  annexation  of  covenants ;  that  this  covenant 
was  not  a  mere  collateral  covenant,  but  related  to  the  thing 
demised,  materially  and  essentially  tending  to  preserve  it,  and 
as  such,  obligatory  on  the  assignee,  being  named,  and  there 
being  a  privity  in  respect  of  the  reversioner,  the  lessor. 

Covenant  by  lessee  against  the  assignees  of  lessor*.    The 

d  BaUy  ▼.  Wells,  M.  lO  G.  3.  C.  B.       e  Gray  v.  Cuthbertson  and  another 
3  Wils.  35.  Wiimot,  341.  S.  C.  assignees  of  Mills,  T.  35  G.  3.  B.  R 

MSS. 


creditor  to  support  an  action*"   Wiimot,  C  J.  in  Bally  v.  Wells, 
Wiimot,  345. 

(41)  '*  To  carry  the  lien  of  a  personal  obligation  over  to  an  as- 
siguee,  and  to  make  him  the  object  of  an  action  at  the  suit  of  a 
person  with  whom  he  did  not  originally  contract,  he  must  in  all  cases 
be  named.,  and  there  must  also  be  apnvity  between  the  assignee  and 
the  person  to  whom  he  becomes  engaged ;  and  the  covenant  must 
respect  the  thing  leased.  The  chose  in  action,  which  of  itself  is 
not  u&signable,  loses  that  property  under  those  circumstances,  and 
i»  a  waiting  dependent  state  follows  its  principal ;  and  assignees 
of  leases  become  liable  to  assignees  of  reversions,  and  viet  versd*** 
Per  Wiimot,  C.  J.  ib.  345. 
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lessee  covenanted  to  leave  all  the  trees  he  should  plant  during 
the  term.  The  lessor  covenanted  for  himself,  his  execu- 
tors, and  administratoi^,  to  pay  for  the  trees  at  a  fair  valua^ 
tion,  by  two  persons  to  be  named  by  each  party,  their  execu- 
tors, administrators,  or  assigns.  The  term  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaration  after  argument,  and  time  taken  to  consider,  Lord 
Mansfield,  C.  J.  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land ; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  au- 
thority of  Spencer's  case,  the  assignees  not  being  named. 

Where  lands  are  conveyed  by  A.  to  B.^  in  fee,  to  the  use 
of  SL^ch  person  as  C.  shall  appoint,  and  C.  covenants  for  him- 
self and  his  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands,  ;  : 
and  afterwards  C,  in  pursuance  of  his  power,  makes  an  ap-  j 


pointmeut  to  D. ;  D.,  the  appointee  cannot  be  syed  on  the 
covenant  as  the  assignee  of  C. ;  for  the  appointee  has  not  the  ( 
estate  of  C,  but  is  in  by  the  original  conveyance. 

A  covenant  which  runs  with  the  land  «,  e.  g.  a  covenant  to 
repair,  is  divisible:  and  will  bind  the  assignee  of  parcel  of 
the  estate  demised,  quoad  the  repairs  of  such  parcel. 

So  where  covenant  was  brought  by  the  lessor  against  the 
assignee  of  the  lessee  for  the  non-payment  of  a  year's  rent**. 
Defendant,  as  to  the  rent*  for  half  the  year,  pleaded  an 
eviction  during  that  time  of  a  moiety  of  the  premises  by 
title  paramount.  On  demurrer,  the,  question  was,  whether 
the  rent  was  apportionable :  It  viras  holden,  that  the  con- 
dition of  the  assignee  was  different  from  that  of  the  lessee 
who  was  chargeable  on  privity  of  contract ;  for  the  assignee 
was  chargeable  on  the  privity  of  the  estate,  and  in  respect  of 
the  land ;  hence  the  rent  in  question  was  apportionable ;  on 
the  same  principle  as  the  rent  of  the  lessee  or  assignee  would 
have  been,  in  an  action  of  debt  or  replevin. 

As  the  assignee  of  a  term  is  chai^eable  only  in  respect  of 
the  thing  demised  ^,  and  on  the  privity  of  estate  subsisting 
between  him  and  the  lessor,  he  is  not  answerable  for  breaches 
of  covenant  committed  before  he  became  assignee.    Neither  is . 
he  answerable  for  such  breaches  of  covenant  a^  are  committed 

f  Roach V.  Wadham,  6  Easfs  R.  S89.  h  SteFensoD  v.  Lambard,    B.  R.   T. 

Q  CoDghani  v.  King,   1  Rol.  Ahr.  5i2.         42  Geo.  3.  3  East's  R.  5/5. 

Sir  William  Jones,  245.  S.  C.  Cro.  i   This  ought  tor  hare  be^n  pleaded  to 
Car.  221.  8.  C.  recogaized  by  the        a  moiety  of  the  rent  for  half  a  year, 

court    in   Steveniiou  v.    Lambard,  kGrescot?.  Green,  S^lk.  199.  Cjiureh- 
S  East'fi  R.  580.  wardens  of  St.   Saviour^s  ▼.  Smith, 

a  Burr.  1271.  1  Bl.  K.  331 .  S.  C. 
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after  he  has  assigned  over  the  thing  demised  ^  for  if  an  action 
be  brought  a^ost  him,  charging  him  with  such  breaches, 
he  may  pleao,  that  before  the  breach  was  incurred,  he  as- 
signed all  his  estate  and  interest  in  the  thing  demised  to  J.  S. 
(42),  and  this  will  be  a  good  discharge;  and  it  is  observable 
that  in  such  plea,  it  is  not  necessary  to  allege  that  the  lessor 
had  notice  of  such  assignment*'. 

From  the  form  of  the  foregoing  plea,  it  may  be  collected, 
that  an  assignee,  in  order  to  exonerate  himself  from  his  liability 
under  the  covenants  in  a  lease,  must  convey  all  (43)  his  estate 
^nd  interest  in  the  thing  demised.    If  the  conveyance  fells 

I   ChanccHor  ▼.  Poole,  Dong.  764.  by    name  of  Toorey   ▼.    Pitcher, 

m  Pitcher  v.  Toovey,  Salk.  8].  4  Moil.        3  Lev.  995.  1  Show.  340.  S.  C. 
71.  S  Vent.  398.  Cartb.  177.  S.  C. 


(43)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  befpre  his  departure,  is  good* 
Pfor  will  such  assignment  be  considered  as  fraudulent,  although  the 
assignee  never  takes  possession.  Taylor  v.  Shum,  1  Bos.  &  Pul. 
SI.  See  also  Lekeux  v.  Nash,  Str.  1221.  and  Odell  v.  Wake, 
3  Camp.  N.  P.  C.  d94.  An  assignment  to  a  feme  covert,  where 
husband  has  not  refused  his  assent*  is  sufficient ;  for  a  feme  covert 
IS  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband ;  and  thou^  he  m^y  disa^e  and  divest  the  estate,  yet 
if  he  neither  agree  or  di^gree,  the  purchase  is  good.  Bamfather 
V.  Jordan,  Doug.  451. 

(43)  In  Eaton  v.  Jaques,  B.  R.  M.  21  G.  3.  Doug.  454.  it  was 
holden,  that  an  assignment  by  way  of  mortgage,  was  not  an  assign* 
inent  of  all  the  estate  and  interest  of  the  assignor,  so  as  to  make  the 
inortgagee,  who  had  never  taken  possession,  chargeable  in  debt  for 
rent  arrear ;  although  the  mortgage  had  been  forfeited  before  such 
rent  became  due  ;  Buller,  J.  observing,  **  that  he  had  looked  into 
the  precedents,  and  they  always  alleged  •^  by  virtue  whereof  the 
assignee  entered  and  was  possessed.*'  Having  stated  this  decision 
it  will  be  proper  to  rem$irk,  that  Kenyon,  C.  J.  twice  expressed  his 
disapprobation  of  it ;  1  st,  in  Westerdell  ▼•  Dale,  7  T.  R.  3 1 2.  "As 
to  the  cases  respecting  the  mortgagee,  whether  in  or  out  of  pos" 
session,  he  is  the  legal  owner,  and  must  be  so  considered  in  a  court 
of  law ;  notwithstanding,  he  is  subject  to  equitable  interests.  It 
is  said  in  one  of  the  cas^*,  that  a  mprtgagee  is  only  liable  when 
in  possession,  and  that  what  proves  this  point  is,  that  in  charging 
the  mortgagee,  it  is  necessary  to  state  in  pleading,  that  he  entered 
and  was  possessed  :  but,  with  great  deference  to  the  learned  judg^ 
who  gave  that  reason,  I  doubt  it ;  I  consider  those  as  mere  rormal 
words."    2dly,  in  Stpne  v.  Evans,  Middlesex  Sittings^  T.  39  G.  3. 

*  Eaton  V.  Jaqnes  hid  been  cited  in  argument. 
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ihort  of  this,  it  will  iK>t  amount  to  an  assignn>ent»  sa  as  to 
discharge  the  assignee  from  his  liability. 

In  a  plea  of  this  kind,  it  is  usual  to  aver  the  entry  and  pos« 
session  of  the  person  to  whom  the  defendant  assigned  the  pre- 
mises;  but  such  averment  is  not  traversable'  (44). 

That  the  whole  interest  in  the  original  lease  must  be  con- 
veyed, in  order  to  make  a  person  chargeable  as  assignee,  will 
appear  from  the  following  cases : 

Lessee  for  lives,  of  a  messuage®,  under  a  covenant  to  keep 

n  Walker  ▼.  Reeves,  Doug.  461  n*  o  E.  of  Derby  r.  Taylor,  1  East's  R. 

S02, 


cited  in  7  East,  341.  and  reported  in  Woodfall's  Landlord  and 
Tenant,  2d.  ed.  p.  113.  and  Abbott,  p.  90.  Gibbs  having  cited 
Eaton  V.  Jaques,  Lord  Kenyon  said,  he  could  not  subscribe  to  the 
doctrine  laid  down  iu  that  case;  that  the  defendant,  who  was  as- 
signee of  a  term  by  way  of  mortgage,  was  liable  to  the  covena\it8 
in  the  lease,  not  on  the  ground  of  possession,  but  as  assignee ;  his 
liability  was  not  limited  by  his  possession ;  so  long  as  he  had  the 
legal  estate,  so  lonff  he  continued  liable.  If  he  had  wished  to 
avoid  that  liability >  ne  should  have  taken  an  under-lease. 

(44)  See  Lord  Kenyon's  opinion  as  to  this  averment  in  the  pre- 
ceding note.  It  is  to  be  observed,  that  assignees  of  a  bankrupt 
lessee  are  not  liable  for  rent  arrear,  where  they  have  not  taken  pos- 
session of  the  thing  demised.  Per  Kenyon,  C.  J.  in  Bourdiilon  v. 
Dalton  and  others,  assignees  of  Beil,  a  bankrupt,  Peake*s  N.  P.  C. 
338.  1  £sp.  N.  P.  C.  333.  Neither  are  they  bound  to  take  pos- 
session of  a  damnosa  kareditas^  that  is,  property  of  the  bankrupt, 
which  so  far  from  being  valuable,  would  be  a  charge  to  the  credi- 
tors. The  assignees  may  take  to  the  bankrupt's  property  or  not, 
according  as  it  is  or  is  not  beneficial  to  the  creditors  ;  and  conse- 
quently they  may  do  such  previous  acts  as  are  necessary  to  ascer- 
tain whether  the  property  be  beneficial  or  not,  before  they  take  to 
it.  Hence,  where  defendants,  assignees  of  a  bankrupt  lessee,  ad-« 
vertised  the  lease  for  sale  by  auction,  in  which  advertisement  they 
did  not  state  that  the  premises  belonged  to  them,  nor  for  ot  by 
whom  they  were  to  be  sold,  but  only  generally  that  there  was  a 
saleable  term,  and  no  bidder  offering,  they  declined  interfering  any 
further  with  the  property ;  and  it  did  not  appear  that  they  had  ever 
taken  possession  either  actually  or  by  receiving  or  paying  any  rent ; 
it  was  holden,  that  there  was  not  sufficient  evidence  to  fix  upon  the 
defendants  the  characters  of  assignees  of  the  bankrupt's  term,  so 
as  to  render  them  responsible  for  the  performance  of  the  covenants 
in  his  lease.  Turner  v.  Richardson,  7  East,  335.  Some  assent  of 
the  assignees  of  a  bankrupt  to  the  assignment  to  them,  of  the  pre-i 
mises,  is  necessary,  in  order  to  charge  them  with  the  bankrupt'! 
coveciants,    Adm.  S.  C. 
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the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  dehver  it  up  so  repaired,  by  indenture,  "  granted  and 
assigned  all  his  estate^  and  interest  therein,  to  A.  and  his 
executors,  habendum ^  to  A.  and  his  executors,  for  ninety- 
nine  years,  if  cestui  que  tie  should  so  long  Ihe^  in  as  large, 
^  ample,  and  beneficial  way,  as  the  grantor,  his  heirs.  &c.  held 
the  same,  paying  a  certain  rent  to  the  reversioner/  On  the 
expiration  of  the  lives,  the  reversioner  brought  covenant 
against  the  executors  of  A.,  for  not  yielding  up  the  messuage 
in  repair.  It  wbs  alleged  in  the  declaration  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assignment. 
This  was  denied  by  defendants*  plea.  A  case  having  been 
reserved  and  argued,  the  court  directed  the  postea  to  be  de- 
livered to  the  defendants;  Lord  Kenyon,  C.  J.  observing,  that 
there  were  not  any  words  in  the  indenture,  by  which  the  free- 
hold, of  which  the  original  lessee  was  seised,  was  conveyed 
to  the  testator  of  the  defendants ;  that  the  convq^ance  of  all 
the  grantor's  estate,  and  interest  to  a  man  and  his  executors, 
for  years,  could  not  convey  a  freehold  ;  that  such  words  meant 
only  their  interest,  &c.  in  the  legal  estate  thereby  granted; 
and  that  the  court  could  not  give  those  words  a  larger  opera- 
tion than  the  parties  themselves  had  declared  they  should 
have. 

The  devisee  of  an  equitable  estate  is  not  liable  as  assignee : 

In  covenant  against  the  defendants^,  "  as  assignees  of  all 
the  estate  and  interest  of  one  George  Denton,  in  certain 
grounds  called  Dentonholme,"  which  G.  Denton,  theretofore, 
by  an  indenture,  dated  in  the  year  1654,  had  granted  to  the 
mayor,  &c.  of  Carlisle,  so  much  of  the  river  or  water  of  Cal- 
dew,  running  along  his  said  grounds,  as  should  be  sufficient 
for  the  grinding  of  com  and  grain  at  all  times  at  their  mills, 
with  certain  other  liberties  and  powere  for  the  use  and  ad- 
vantage of  those  mills ;  and  had  covenanted,  that  he,  his 
heirs,  and  assigns,  &c.  should  not  at  any  time  thereafter  di- 
vert or  obstruct  any  part  of  the  water  granted*  The  breach 
iassigned  was,  that  the  defendants  had,  after  these  grounds 
had  vested  in  them  by  assignment,  wrongfully  continued  a 
weir  or  dam,  before  then  wrongfully  erected,  in  and  across 
the  river  Caldew,  which  diverted  the  water  to  the  prejudice 
of  the  plaintift's*  mills.  Plea :  That  "  all  the  estate  and  in- 
terest of  G.  Denton,  in  the  said  grounds,  called,  &c.  did  not 
come  to  and  vest  in  the  defendants  by  assignment  thereof;'* 
upon  which  issue  was  joined.  It  appeared  that  one  Jonathan 
Wilson  was,  at  and  long  before  the  time  of  the  breach  of 

p  The  Mayor^  kc.  of  Carlisle  t.  Blaroire  ai^dTysoD,  S  East,  487- 
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covenant  complained  of,  mortgagee  in  fee  of  the  lands  called 
Dentonholme,  the  defendants  being  only  seised  of  the  equity 
of  redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  the 
heir  of  G.  Denton.  Rent  also  appeared  to  have  been  paid  to 
Lucy  Dixon,  the  owner  of  the  equity  of  redemption,  in  her 
life-time,  and  to  the  defendant,  Tyson,  as  her  devisee  after 
her  decease.  The  court  were  of  opinion,  that,  considering 
that  the  whole  legal  estate  in  the  premises  was  before,  and  at 
the  time  of  the  breach  of  covenant  in  question,  vested  in  J. 
Wilson,  the  mortgagee,  and  that  the  defendants,  the  devisees, 
were  not  assignees  of  any  part  of  that  legal  estate  therein, 
v^rhich  formerly  belonged  to  G.  Denton,  the  covenantor,  but 
entitled  to  the  mere  equity  of  redemption  thereof,  it  was  im- 
possible to  say  that  the  defendants  were  assignees  of  the  estate 
of  G.  Denton,  within  the  sense  and  meaning  of  the  terms  in 
which  the  issue  was  framed ;  and  which  terms  respected  that 
description  and  quality  of  estate  alone,  namely,  legal  estate, 
in  virtue  whereof  parties  are  at  all  liable  to  actions  of  cove- 
nant, as  assignees. 

So  where  in  covenant  for  rent  arrear**,  brought  against  the 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that 
by  the  deed,  under  which  the  defendant  held,  the  premises 
were  conveyed  to  him  by  J.  S.  for  a  day  or  some  days  less  than 
the  original  term  ;  the  court  were  of  opinion,  that  the  action 
could  not  be  maintained,  the  defendant  being  an  under-lessee, 
and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S.',  it  was  holden,  that  J.  S.  might  maintain  an  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant ;  although  m  the  deed  of  assignment,  the  rent  was 
reserved  to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into 
that  deed. 

With  respect  to  declaring  against  an  assignee,  it  is  to  be 
observed,  that  it  is  not  incumbent  on  the  lessor  to  set  forth 
mesne  assignments.  It  is  sufficient  to  state,  geiierally,  that 
all  the  estate,  &c.'  of  the  lessee  vested  in  the  defendant  by 
assignment ;  for  it  cannot  be  presumed,  that  the  lessor  is  ac* 
quainted  with  the  particulars  of  the  assignee's  title. 

<|  Holford  V.  Hatch,  Doiifr.  182.  s  Pitt  v,  Russell,  3  Lev.  19. 

r  Palmer  V.  Edwards,  Doug.  1^7.  n. 


*  • 
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VI.  Of  the  Dedaraiicn^  and  herein  of  dependent 
Covenants^  Conditions  precedent^  and  inde^ 
pendent  Covenants. 

Feneitf.— As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants^  the  following  table  naay  be  useful,  in 
which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle  on  which 
the  table  is  framed  is  this :  where  the  action  is  founded  on 

{>riviiy  of  contract,  it  is  transitory,  and  the  venue  may  be 
aid  in  any  county  (45) ;  but  where  the  action  is  founded  upon 
privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
m  the  county  where  the  estate  lies./  In  the  3d  and  4th  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  opera- 
tion of  the  Stat.  32  H.  8.  c.  34. 

TRANSITORY, 

1.  Lessor  V.  Lessee. 
9.  Lessee  v.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee,  stat.  32  H.  8.  c.  34» 

Thursby  v.  Plant,  1  Saund.  237. 

4.  Lessee  v.  Assignee  of  Reversion,  stat  32  H.  8.  c.  34* 

LOCAL. 

6.  Lessor  v.  Assignee  of  Lessee,    Stevenson  v.  Lambard, 
2  East,  575. 

6.  Assignee  of  Lessee  v.  Lessor. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee ;  Barker  v. 
Damer,  Carth.  182.  Salk.  80. 

5.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  cijfcumstanc^  of  rent  being  made  payable  in  a  different 
county  from  that  in  which  the  lands  lie,  will  not  affect  the 


(45)^  If  the  deed  bears  date  in  a  foreign  country,  it  must  be  so 
stated  in  the  declaration,  and  the  venue  must  be  added  under  a 
•cilicet,  for  a  place  of  trial. 
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locality  of  an  action  of  covenant  for  non-payment  of  such 
rent*. 

It  is  to  be  observed,  however,  that  where  the  action  is 
local  ■,  although  it  be  brought  and  tried  in  a  wrong  county, 
yet  the  defect  will  be  aided  after  verdict,  by  stat  Id  &  17 
Car.  2.  c.  8. 

It  must  appear  on  the  face  of  the  declaration  *,  that  defend- 
ant covenanted  by  deed ;  for  where  plaintijHF  declared,  th^t 
defendant  per  quoddam  scriptum  suum  factum  apud  West" 
minster  concessity  ^c.  it  was  holden  bad ;  because  scriptum 
did  not  import  a  deed,  and  factum  being  joined  to  apud 
Westminster^  rendered  it  impossible  to  be  taken  as  a  sub- 
stantive (46).  . 

As  this  action  is  brought  on  a  deed  J^,  with  the  execution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert 
of  the  deed  in  the  declaration,  and  bring  the  deed  into  court, 
in  order  that  the  couit  may  see  whether  it  be  executed  accord- 
ing to  law.  Profert  being  made,  defendant  is  entitled  to  crave 
oyer,  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  affidavit,  that  he  nas  searched  for  the  deed, 
and  cannot  find  it  any  where  {47)- 

Every  deed  is  supposed  to  be  executed  the  same  day  that 

t   Barker  y.  Darner,  Salk.  80.  x  Moore  ▼.  Jones,  Str.  8i4.    See  also 

u  Mayor  of  Londoa  ▼.  Cole,  7  T.  R.        Southwells.  Brown,  Cro.  £liz.S7i. 

583.  y  Thoresby  y.  Sparrow,  B.  R.  £.  i6 

Geo.  2. 1  Wils.  i6.  2  Str.  ]186.  S.  C. 


(46)  Reynolds,  J.  said,  that  it  had  been  holden  wdl  enough  to 
call  itfactunif  indenturaf  scriptum  indentatumy  because  they  im- 
plied the  circumstances  of  sealmg  and  delivering. 

(47)  In  Read  v.  Brookman,  3  T.  R.  151.  in  a  plea  in  bar  to  an 
avowry,  plaintiff,  instead  of  making  a  profert,  pleaded  that  the 
deed  was  lost  by  time  and  accident.  On  special  demurrer  this  aver- 
ment was  holden  good,  per  Kenyon,  C.  J.,  Ashhurst,  J.^  and 
Buller,  J. — Grose,  J.  dissentiente  ;  but,  in  pleading  a  lost  deed, 
it  is  necessary  to  set  forth  the  supposed  names  of  the  parties  to  the 
deed  and  the  date.  Hendy  v.  Stephenson,  10  East,  6S*  If  the 
deed  has  been  destroyed  by  fire,  it  may  be  so  alleged  as  an  excuse 
for  the  non-production  of  it,  as  in  Routledge  v.  Barrel,  1  H.  B1. 254. 
where  the  plain1i£P  declared  that  by  a  certain  deed  poll  made,  &c. 
(which  said  deed  poll  was  casually  burnt  and  destroyed  by  the  fire 
therein  after  mentioned).  But  if  profert  be  made  in  the  declaration^ 
the  deed  must  be  produced ;  for  the  plaintiff,  so  declaring,  will 
not  be  permitted  to  give  evidence  of  the  destruction  of  the  deed,  or 
of  its  being  in  the  hands  of  the  defendant.  Smith  v*  Woodwarc^ 
4  £ast's  R.  585. 
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it  bears  date  *.  But  though  the  deed  appear  on  the  face  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  if  in  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shewn  by 
averment. 

A  declaration  in  covenant  stated  that  the  deed  was  indented^ 
made;  and  concluded  *,  on  a  day  subsequent  to  the  day  on 
which  the  deed  itself  was  stated  on  the  face  of  it  to  have  been 
indented,  made,  and  concluded ;  it  was  holden,  that  such  al- 
legation was  no  more  inconsistent  with  the  deed,  than  if  it 
had  been  alleged  that  it  was  sealed  and  delivered  on  a  day 
subsequent ;  that  it  was  quite  immaterial  when  it  was  indented 
and  equally  so  when  it  was  made,  by  which  might  be  under* 
stood  when  it  was  toritten  ;  the  only  material  word  was  con- 
cludedy  and  a  deed  could  only  be  said  to  be  concluded  when  it 
was  delivered.  The  time  of  delivering  was  the  important 
time  when  it  took  effect  as  a  deed ;  and  from  the  preceding 
case  of  Stone  v.  Bale,  it  appeared  that  the  delivery  might  be 
afler  the  date. 

In  framing  the  declaration,  it  is  not  necessary  to  set  forth 
the  provisions  of  the  deed  in  letters  and  words.  It  will  be  suf- 
ficient to  state  the  substance  and  legal  effect.  Neither  is  it 
necessary  to  set  forth  all  the  provisions  of  the  deed ;  stating 
such  parts  as  are  necessary  to  entitle  the  plaintiff  to  recover 
will  be  sufficient  (48). 

Hence  in  covenant  on  a  mortgage  deed**,  the  court  were  of 
opinion,  that  it  was  sufficient  for  the  plaintiff  to  set  forth  in 
his  declaration,  that  defendant,  by  a  certain  indenture,  had 
demised  certain  premises  therein  mentioned  (not  specifying 

z  stone  ▼.  Bate,  3  Ler.  348.    See  also    b  Dundas  v.  Lord  Weymouth,  Cowp. 

Goddard's  case,  s  Rep.  4-  b.  66^ 

a  Hall  V.  Cazeiioire,  4  Easfs  R.  477. 


>5. 


(48)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  extension  of  the  record  to  an  unreasonable  length,  as  to  avoid 
the  danger  resulting  to  the  party  setting  forth  the  deed,  from  vari- 
ances and  formal  objections.  In  Dundas  v.  Lord  Weymouth, 
Cowp.  665.  the  court  said,  they  would  animadvert  upon  any  future 
instance  of  putting  parties  to  the  enormous  expense  of  setting  out 
deeds  at  length,  or  superfluous  parts  of  them.  And  in  Price  v. 
Fletcher,  Cowp.  727.  where  the  plaintiff  in  an  action  for  breach  of 
covenant  for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole 
lease  verbatim^  it  was  referred  to  the  master  to  strike  out  the  su* 
perfluous  matter  in  the  declaration,  with  costs.  See  i  Willms's. 
Saunders,  333.  n.  (2).  where  the  learned  seijeant  has  given  d>^0Q-> 
cise  form  of  declaration  in  covenant  for  non-payment  of  rent^ 
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the  premises)  subject,  among  other  things,  to  such  a  proviso; 
then  setting  out  the  substance  of  the  covenant  for  the  pay-«- 
ment  of  the  money,  and  breach  for  the  non-payment 

If  the  deed  on  which  plaintiff  declares  contain  a  proviso  ^ 
operating  by  way  of  defeasance  of  the  covenants,  the  plain- 
tiff is  not  obliged  to  state  such  proviso  in  his  declaration;  if 
the  defendant  means  to  rely  on  it,  it  is  incumbent  on  him  to 
shew  it 

It  is  sufficient  to  say,  "  whereas  by  a  certain  indenture, 
&c  it  is  witnessed,  &c."  without  a  direct  affirmation**,  that 
by  such  an  indenture  defendant  covenanted  (49). 

« 

In  covenant  by  husband  of  reversioner  in  fee  *,  he  must 
declare  on  a  seisin  in  fee  in  himself  and  his  wife^  in  right  of 
his  wife.  If  he  state  that  he  is  seised  of  the  reversion  in  his 
demesne  as  of  freehold,  it  will  be  bad  on  special  demurrer. 

Of  the  Breach, — ^The  breach  assigned  ought  to  be  co-ex^ 
tensive  with  the  import  and  effect  of  the  covenant:  but, 
where  the  covenant  is  general^  the  breach  may  be  assigned 
as  generally  as  the  covenant ;  and  it  is  sufficient,  if  it  negative 
the  words  of  the  covenant :  as  where,  on  a  covenant  in  an  in- 
denture of  lease,  that  defendant  had  full  power  and  lawful 
authority  to  demise,  the  breach  assigned  was,  that  defendant, 
at  the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  eflect  of  the  indenture :  after  verdict  for  plaintiff,  and 
judgment  in  B.  R.  on  error  in  the  Exchequer  Chamber,  it  was 
objected,  that  it  was  not  stated  in  the  declaration,  who  had 
title  to  the  premises  at  the  time  of  making  the  indenture ;  but 
it  was  resolved,  that  the  assignment  of  the  breach  was  good ; 
because  it  had  pursued  the  words  of  the  covenant  negative  ; 
and  that  it  lay  more  properly  in  the  notice  of  the  lessor  what 
estate  he  himself  had  in  the  land,  than  in  the  lessee,  who  was 
a  stranger  to  it ;  and  therefore  defendant  ought  to  have  shown 
what  estate  he  had  in  the  land  at  the  time  of  the  demise, 

c  CIHott  ▼.  Blake,  i  Lev.  88.  T.  Raym.  Cro.  Jac  304.  S.  C.     See  also  to  the 

()5.  S.  C.  fittme  effect,  Mnscot  v.  Ballet,  Cro. 

(f  Buttivant  r.  Holraan,  adjudged  on  Jac.  369.  Brigstock  v.  Stannlon,  Ld. 

prrorfroiD  C.  B.in  B.  R.  T.  17  Jac.  Raym.   106.     Proctor  ▼.  Burdet,  3 

Cro.  Jac.  537.  Lev.  170.  3  Mod.  69.  S.  C.  Boscaweii 

c  Polyblank  v.  Hawkins,  Dong;!.  33i^.  v.  Cook,   1  Raym.  107.    Rawlius  v. 

f  Salmon  V.  Bradsbaw,  9  Rep.    60  b.  Vincent,  Cartb.  124.  * 


(49)  The  court  said,  that  there  was  a  difference  between  decla- 
rations and  bars  in  this  respect;  for  in  the  declaration,  <'  it  is  wit* 
nessed,'^  was  sufTicienc  to  induce  the  action  and  assign  the  breach* 
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whereby  it  might  have  appeared  to  the  court,  that  be  had  fait 
power  and  authority  to  demise. 

So  where  in  covenant',  the  declaration  stated,  that  plain- 
tiff by  indenture  let  to  defendant's  testator  a  house  for  years, 
and  the  lessee  covenanted  to  repair  it  well  from  time  to  time, 
during  the  term,  and  at  th^  end  of  the  term  to  leave  the  same 
well  repaired;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term:  an  ex- 
ception was  taken,  because  the  declaration  did  not  ^hew  in 
what  point  the  house  was  not  well  repaired ;  but  it  was  over- 
ruled ;  for,  the  breach  being  according  to  the  covenant,  it  was 
sufficient ;  but  if  the  defendant  had  pleaded,  that  at  the  end 
of  the  term  he  delivered  it  up  well  repaired,  then,  if  the 
plaintiff  will  assign  any  breach,  he  ought  particularly  to  show 
m  what  point  it  was  not  well  repaired,  so  as  the  defendant 
might  give  a  particular  answer  thereto. 

In  covenant  by  a  master  against  his  servant^  on  a  covenant 
not  to  buy  or  sell  without  the  master's  leave,  within  two 
years ;  the  breach  assigned  was,  that  defendant  had  diversis 
diehus  et  vicibus,  between  such  a  day  and  such  a  day,  sold  to 
H.,  and  to  several  other  persons  unknown,  goods  to  the  value 
of  100/.  Issue  upon  this,  and,  after  verdict  for  plaintiff,  it 
was  moved  in  arrest  of  judgment,  that  the  breach  was  uncer- 
tain as  to  the  times  and  persons;  Holt,  C.J.  said,  that  in  cove" 
nanl  (50)  it  was  sufficient  if  a  general  breach  was  assigned; 
and  that  the  breach  in  question  was  certain  enough ;  for  it 
was  so  described,  that  if  another  action  were  brought,  the 
defendant  might  plead  a  former  recove^  for  the  same  cause, 
and  ater  this  to  be  the  same  selling.  6ould,  J.  agreed,  that 
the  action  being  only  for  damages,  it  was  well  enough.  Judg- 
ment for  plaintiff. 

Plaintiff  declared  that  defendant  covenanted  to  allow  plain- 
tiff  2*.  for  every  quire  of  paper  he  should  copy ',  and  assigned 
for  breach,  that  he  copied  four  quires  and  three  sheets,  for 
which  8^.  and  3d.  was  due,  which  defendant  had  not  paid. 
On  writ  of  error  after  verdict,  and  judgment  for  plaintiff  in 
C.  B.,  it  was  moved,  that  there  could  not  be  any  apportio%- 

g  Hancock  v.  Field  and  othtn,  eice-    h  Fmrrowv.  Cheratier,  Satk.  139.  cited 
ctttort  of  Croacb,  Cro.  Jac.  170, 171.        S  East,  94.  8  T.  R.  499. 

i  Needier  ▼.  Gueitf  Aleyn,  9. 


(50)  Secus  in  debt  on  bond  to  perform  covenants,  and  debt  for 
a  penalty  on  a  statute;,  there  a  precise  breach  must  be  shewn.  Lord 
Ilaym.  107. 
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ment  in  this  case,  for  the  covenant  was  to  allow  plaintiff  2^ « 
for  copying  a  quire,  but  not  pro  ratd^  for  which  cause  the 
judgment  was  reversed.  But  it  seems  that  on  demurrer  this 
objection  would  not  avail  the  defendant,  because  in  that  case 
the  plaintiff  might  remit  his  claim  for  the  odd  sheets,  and  en* 
ter  up  judgment  for  the  residue,  in  conformity  to  the  rule 
laid  down  in  Incledon  v.  Crips,  Salk,  658,  recognised  in  Buck- 
ley v,  Kenyon,  10  East,  143.  and  infra,  that  where  the  suib- 
demanded  does  not  depend  on  the  deed  itself,  but  upon  mat- 
ter extrinsic,  there  may  be  a  remittitur ;  because  the  variance 
is  not  inconsistent  with  the  deed. 

In  covenant  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days*^,  tohich  amounted  to  a  certain  sum,  and 
the  plaintiff  had  made  a  mistake  in  calculating  the  sum,  it  was 
holoen  good;  because  in  this  action  the  whole  shall  be  reco- 
vered in  damages,  and  the  plaintiff  shall  not  have  damages  ac- 
cording to  his  summing,  but  according  to  the  matter. 

The  plaintiff  declared  on  an  indenture  of  demise  for  year& 
of  certain  coal-mines  ^  reserving  a  fourth  part  of  the  coal 
raised,  or  its  value  iji  money,  at  the  election  of  the  lessor ; 
but  if  the  fourth  part  fell  short  of  the  annual  value  of  400/. 
then  reserving  such  additional  rent  as  would  make  up  that 
annual  sum,  to  be  rendered  on  the  first  day  of  eveiy  month 
in  each  year  of  the  term,  by  equal  portions ;  and  that  the 
plaintiff  elected  to  be  paid  in  money :  the  breach  assigned  was, 
tliat  900/.  of  the  rent  reserved  for  two  years  and  three  montlis 
was  in  arrear.  On  general  demurrer,  it  was  objected,  that  the 
rent  being  reserved  yearly,  the  breach  was  not  well  assigned^ 
inasmuch  as  it  included  a  fraction  of  a  year;  but  the  court 
overruled  the  demurrer,  observing,  that  it  could  not  be  sus« 
tained  on  the  construction  of  the  covenant ;  for,  though  it 
spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
proportion  of  coal  reserved  should  fall  short  of  tnat  sum,  yet 
the  rent  was  to  be  rendered  monthly.  But,  even  admitting  it 
to  be  a  yearly  rent,  the  excess  for  the  three  months  might  be 
remitted,  and  judgment  given  for  the  residue;  and  Bayley,  J. 
cited  Incledon  v.  Crips,  &alk.  (558.  and  2  Lord  Raym.  814.  as 
fltn  authority  in  point  as  to  the  remittitur. 

Where  lessee  covenanted  for  himself  and  his  assigns  to 
plant  a  certain  number  of  trees  every  year"*,  and  the  breach 
was,  that  defendant  had  neglected  to  do. it;  itwasholden 
sufficient,  without  negativing  that  his  assigns  had  done  it,  for 
the  court  will  not  intend  an  assignment 

k  Farrer  ▼.  SnelliQ^,  i  Roll.  Hep.  335.        in  Gyte  r.  EUis^  Str.  228. 
\  Buckley  y.  Kenyon,  10  East,  139. 
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A  demurrer  for  misjoinder  of  breaches  must  be  to  the  whole 
declaration,  and  not  to  the  breach  alone  which  is  misjoined  ". 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  enjoyment,  see  ante.  Sect.  III.  (i. 

I  shall  now  proceed  to  explain  the  nature  of  dependant 
covenants  and  conditions  precedent,  concurrent  acts  or  cove- 
nants, and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  cases  as  appear  to  afford  the  best  illustra- 
tion of  the  subject  under  consideration.  And  first,  of  de- 
pendent covenants  and  conditions  precedent. 

Conditions  precedent. — ^If  A.  covenants  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  (51)  of  the  prior 
performance  of  some  act  or  covenant  on  the  part  of  B.,  A.'s 
covenant  is  termed  a  dependent  covenant,  because  B.'s  right 
of  suing  A.  for  a  breach  of  this  covenant  depends  upon  the 
prior  performance,  or  that  which  the  law  considers  as  equiva- 
lent to  performance  of  the  act  or  covenant  to  be  performed 
by  B.,  and  the  prior  act  or  covenant,  on  the  part  of  B.,  being 
in  the  nature  of  a  condition  precedent,  is  technically  termea 
a  condition  precedent,  '  the  performance  whereof  must  be 
shewn  by  B.,  in  order  to  entitle  him  to  recover  damages 
against  A.  (52). 

The  following  cases  will  illustrate  the  nature  of  a  depen- 
dent covenant  and  condition  precedent,  and  the  reader  may 
collect  from  them  the  rules  by  which  tlie  courts  have  guided 
their  decisions  on  this  subject 

The  plaintiff  declared**,  that  defendant  by  deed  poll  (53) 
agreed  with  the  plaintiff,  that  he,  defendant,  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stock,  so  soon  ajs  the  re- 

n  Kingdon  t.  Nottle,   i   Mauls  and       o  Lock  ▼.  Wright,  Str.  569. 
Selwya,  355. 


(51)  It  is  not  nec^'ssary  that  it  should  be  stated  in  terms  to  be  **  in 
consideration  of;"  if  the  raanifebt  intention  be  so,  it  is  sufficient. 

(5^)  It  may  be  remarked,  that  if  the  act,  undertaken  to  b^ 
done,  is  dispensed  with  by  the  other  partVs  it  is  sufficient  so  to 
state  it  on  the  record.  Per  Buller,  J.  in  Hotham  v.  East  India 
Company,  Dou^.  278.  See  an  averment  to  this  effect  in  Jones  v. 
Barkley,"  Doug.  684. 

(53)  In  Strange*s  statement  of  the  case,  p.  569.  it  is  said  to  have 
been  by  writing  indented  ;  but  it  is  evident  from  the  reasoning  of 
the  court,  even  in  Strange  (see  p.  57 1  •)  that  it  was  a  deed  poll.  See 
also  S.'C  8  Mod.  40.  where  it  is  expressly  stated  to  have. been au 
action  of  covenant  on  a  deed  poll. 
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ceipts  should  be  delivered  out  by  the  company,  and  would 
pay /*>'•  the  same  such  a  sum  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  then  averred  that  defendant  did  not  pay 
the  money  at  the  day ;  on  general  demurrer,  because  the 
plaintiff  had  not  averred  an  assignment  of  the  stock,  or  a  ten- 
der, Pratt,  C.  J.  delivering  the  opinion  of  the  court,  said,  that 
the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money,  and  the  other  the  stock;  and  not  that  either 
should  perform  his  part  of  the  agreement,  knd  lay  himself  at 
the  mercy  of  the  other  for  the  equivalent ;  that  this  was  not  d 
covenant  entered  into  by  both  parties,  upon  which  each  would 
have  his  mutual  remaay,  but  it  was  the  deed  poll  Of  the  de- 
fendant only  ;  and,  therefore,  though  upon  delivery  or  tender 
of  the  stock,  the  plaintiff  would  have  his  remedy  K)r  the  mo^ 
^^Yj  yet  the  defendant,  on  the  other  side,  upon  payment  of 
the  money,  would  not  have  any  remedy  to  compel  the  deli-^ 
very  of  the  stock,  and  therefore  he  should  not  be  obliged  to 
pay  the  money  until  the  consideration  for  which  it  was  paya- 
ble was  performed:  that  the  word  pro  would  be  either  a  con- 
dition precedent  or  subsequent,  ^s  would  be&t  answer  the  in- 
tent ot  the  parties ;  and  in  this  case  it  must  be  a  condition 
precedent,  because  otherwise  the  intention  of  the  defendant 
to  hkve  the  stock  for  his  money,  could  never  take  effect, 
judgment  for  defendant  (54). 

In  covenant  against  a  lessee  for  not  repairing^  the  declara- 
tion stated,  that  by  indenture  the  defendant  covenanted  to  re-  ' 
pair  the  demised  premises,  and  at  the  end  of  the  term  to  sur-» 
render  up  the  same  in  good  repair,  the  lessor  (the  plaintiff) 
finding  timber  sufficient  for  such  repairs :  the  breach  assigned 
was  for  not  repairing ;  the  defendant  pleaded,  that  the  plain- 
tiff did  not  find  timber  sufficient:  on  demurrer,  it  was  ad- 
judged, tiiat  the  finding  the  timber  was  a  thing  in  its  nature 
necessary  to  be  done  first,  and  therefore  a  condition  precedent, 
the  performance  of  which  ought  to  have  been  averred  in  the 
declaration. 

So  where  in  a  covenant  on  an  indenture  of  lease  for  seven 

p  Thomas  ?.  Cadwallader,  Willea,  496. 


ji 


(54)  Pratt^  C*  J,  observed  also,  that  the  difference  between  a 

mutual  covenant  and  a  deed  poll  was  taken  and  allowed  in  Pord* 

k^e  V.  Cole,  I  Saund.  320.  where  the  court  were  of  opinion  that  the 

defendant  had  his  remedy ;  *'  otherwise  (says  the  book)  it  would 

have  been,  \fthe  deed  had  bten  the  words  of  the  defendant  only  f^ 

1  I 
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years,  for  non-payment  of  rent*',  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay 
rent,  repair,  &c.,  and  a  proviso,  that  if  the  lessee,  at  the  end 
of  the  fii-st  three  or  five  years,  should  be  desirous  of  quit- 
ting, and  should  give  six  months  notice  thereof,  before  the 
expiration  of  the  three  first  years,  then,  from  and  after  the 
expiration  of  the  first  three  years,  and  payment  of  all  rents, 
and  performance  of  the  covenants  on  the  part  of  the  lessee, 
the  mdenture  should  be  void ;  it  was  holcien  that  the  pay- 
ment of  rent,  and  performance  of  the  other  covenants,  by 
the  lessee,  were  conditions  precedent  ta  the  lessee's  ^dbeter- 
mining  the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  months*  notice,  expiring  with  the  first 
three  years,  was  not  sufficient  for  that  purpose ;  Lord  Ken- 
yon,  C.  J.  observing,  that  it  had  frequently  been  said,  and 
common  sense  seemed  to  justify  it,  that  conditions  were  to 
be  construed  to  be  either  precedent  or  subsequent,  according 
to  the  fair  intention  of  the  parties,  to  be  collected  from  the 
instrument ;  and  that  technical  words,  if  there  were  any  to 
encounter  such  intention,  (and  there  were  not  in  this  case) 
should  give  way  to  tliat  intention  :  that  it  was  impossible  to 
read  this  lease,  without  seeing,  that  the  parties  intended,  that 
the  tenant  should  do  every  thing  required  of  him,  before  he 
could  put  an  end  to  the  lease. 

So  where  by  a  policy  of  assurance  against  fire  it  was  sti- 
pulated ',  that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
thev  knew  the  character  of  the  assured,  and  believed  toat  he 
had  sustained  the  loss  by  misfortune,  and  without  fraud :  it 
\vas  holden,  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate ;  Lawrence,  J.  ob- 
serving, that  the  cases  were  uniform  to  shew,  that  if  a  person 
undertakes  for  the  act  of  a  stranger,  that  act  must  be  done 
{55).  See  Routledge  v.  Burrell,  1  H.  Bl.  254.  and  Oldham 
v.  Bewicke,  2  H.  Bl.  577.  n.  (a)  to  the  same  effect 

<|  Porter T.  Shepherd,  B.  R .  E.  36  G.  r.    r  Worsley  r.  Wood,  in  error  from  C.  B. 
affirminif  judgmeut  of  C.  B.  6  T.  R.        B.  R.  T.  36  Geo.  s.  6  T.  R.  710. 
665. 


(55^  If  A.  be  bound  to  B.  to  pay  ten  pounds  to  C.>  A.  tenders  to 
C.  and  he  refusetb,  the  bond  is  forfeited.  1  In^t.  208.  b.  If  a 
man  be  bound  in  an  obligation,  with  condition  to  enfeoff  B.  (who 
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So  where  in  covenant  on  a  charter  party  *,  to  recover  the 
value  of  a  ship  against  defendant,  to  whom  she  had  been  let 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  "  if  the 
ship  were  taken  during  the  time  she  was  in  his  Majesty's 
service,  and  it  should  appear  to  a  court-martial  that  the  master 
^nd  ship's  company  had  made  the  utmost  defence  they  were 
able,  the  value  of  the  ship  should  be  paid  by  the  defendant;** 
and  then  averred  a  capture,  the  master  and  ship's  company 
havinsf  made  the  utmost  defence  they  were  able,  and  that  it 
-would  have  appeared  to  a  court-martial,  &c.  if  the  defendant 
had  thought  proper  to  have  had  an  inquiiv  made  in  that 
respect  by  a  court-martial.  The  defendant  pleaded,  that  it 
hath  not  appeared,  &c.  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant,  observing  that  the  charter 
party  annexed  an  express  condition,  that  it  should  appear  to 
a  court-martial,  &c,  and  therefore  the  plaintiff  was  bound  to 
shew  that  it  had  appeared,  or  that  it  arose  from  the  fault  of 
the  defendant  that  it  had  not 

So  where  in  covenant  on  a  charter  party  of  affreightment  % 
whereby  the  plaintiff  let  his  ship  to  the  defendant  to  freight 
from  Liverpool  to  W.,  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cargo  of  salt  to  W., 
and  after  deliverinff  the  same  there,  should  take  on  board 
there  a  cargo  of  deals ;  in  consideration  of  which  the  de- 
fendant agreed  to  pay  to  the  plaintiff,  "  in  full  for  the  freight 
for  the  said  voyage,  at  the  rate  of  so  much  per  standard  hun- 
dred for  deals  delitefed  at  Liverpool^  &c. ;  the  freight  to  be 
paid  one  fourth  in  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  on  London  at  four  months'  date."  The  decla- 
ration then  averred,  that  the  ship,  after  carrying  the  cargo  of 
salt  to  W.,  took  on  board  there  a  cai^o  of  deals,  &c.  and  pro- 
ceeded on  her  voyage  towards  Liverpool,  &c.  and  whilst  the 
ship  was  so  proceeding,  &c.,  and  alter  she  had  performed  a 
great  part  of  her  voyage,  but  before  her  arrival  at  Liverpool, 
on,  &c.,  the  ship  was,  by  the  force  of  the  winds  and  waves, 

t  Davis  V.  Mure,  B.  R.  M.  S2  Geo.  3.        t  Cook  v.  Jeaningg,7  T.  R.  38i. 
cited  ill  argument  in  Hotham  v.  East 
India  Company,  i  T.  R.  Q4^. 


is  a  mere  stranger)  before  a  day,  the  obligor  doth,  offer  to  enfeoff 
B,,  and  he  refusetb,  tlie  obligation  is  forfeit,  for  the  obligor  hath 
taken  upon  him  to  enfeoff  him^  and  his  refusal  cannot  satisfy  the 
condition,  because  no  feoffment  is  luade.     1  Inst,  209.  a* 
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wrecked,  and  thereby  became  incapable  of  proceeding  any 
farther  on  the  voyage,  by  reason  whereof  the  deals  were 
oblio^ed  to  be  put  on  shore  for  the  preservation  thereof; 
"  which  said  deals,  so  unladen,  the  defendant  afterwards  ac- 
cepted, and  sold  the  same  to  his  own  use,  whereby  he  became 
liable  to  pay  to  the  plaintiff*  a  proportionable  part  of  the 
freight  for  the  carriage  of  the  said  deals  from  W.  to  Liver- 
pool, &c. ;"  with  an  averment  that  a  proportionable  part 
amounted  to  such  a  sum.  And  the  breach  assigned  was  in 
the  non-payment  of  that  sum.  The  defendant  pleaded,  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  said  charter-party.  On 
special  demurrer  to  the  plea,  assigning  for  cause,  that  the  de- 
fendant had  not  confessed  and  avoided  or  denied  the  matter 
alleged  in  the  declaration,  but  had  attempted  to  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good ; 
Lawrence,  J.  observing,  that  when  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship,  or  to 
procure  another,  and  having  performed  the  voyage,  he  is  then 
entitled  to  his  freight ;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  hun;  nor  is  he  entitled 
pro  rafS,  unless  under  a  new  agreement.  Perhaps  the  sub- 
sequent receipt  of  these  goods  by  the  defendant  might  have 
been  evidence  of  a  new  contract  between  the  parties  {56) ; 
but  here  the  plaintiff  has  resorted  to  the  original  agreement. 


(66)  The  principal  cases  on  the  subject  of  apportionment  of 
freight  are,  Lutwjdge  v.  Grey,  D.  P.  23  Feb.  1733. — Luke  v. 
Lyde,  ^2  Burr.  8S^2.  and  1  Bl.  R.  190. — Baillie  v.  ModigIiani» 
Park'8  Ins.  S3.;  but  not  reported  elsewhere.  These  three  cases 
are  stated  at  length  in  Mr.  Abbott's  book  on  Shipping.  The  case 
of  Luke  V.  Lyde  was  much  commented  upon  in  Cook  v.  Jennings, 
7  T.  R.  38  K  and  in  Mulloy  v.  Backer,  5  East,  3l6.  See  further 
on  the  same  subject  Ward  v.  Felton,  I  East,  50?. — Hunter  v.  Prin- 
sep,  B.  R.  M.  49  G.  3.  10  East,  378.~Lic(dard  v.  Lopes>  B.  R. 
21.  49  G.  3.  10  East,  526.— Ritchie  v.  AtkinsoD,  post  n.  (59)* 
Christy  v.  Row,  1  Taunt.  300. — "  It  is  a  settled  rule  even  in  the 
case  of  deeds,  that  if  there  be  a  condition  precedent  in  a  deed,  and 
it  is  not  performed,  and  the  parties  proceed  with  the  performance  of 
other  parts  of  the  contract,  although  the  deed  cannot  take  effect, 
the  law  will  raise  an  implied  assumpsit.  Upon  this  ground  freight 
18  daily  recovered  in  actions  of  assumpsit  on  implied  promises,  sub- 
stituted for  the  charter  parties  by  deed."  Per  Cur.  in  Burns  v. 
Miller,  4  Taunt.  748.  But  see  a  limitation  of  this  remark  in 
Schach  V.  Anthony,  1  Maule  and  Selwyu,  573.  See  also  Pinder  v. 
Wilks,  5  Taunt.  6l«. 
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under  which  the  defendant  only  engaged  to  pay  in  the  event 
of  the  ship's  arrival  at  Liverpool.  That  event  has  not  hap^ 
pened,  ana  therefore  the  plaintiff  cannot  recover  in  this  form 
of  action. 

From  the  preceding  cases  it  may  be  collected,  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
tiff, performance,  or  that  which  is  equivalent  to  performance 
(57),  must  be  alleged  and  proved,  otherwise  the  action  cannot 
be  supported ;  and,,  consequently,  the  defendant  may  plead 
non-performance  of  the  condition  precedent  in  bar  of  the 
plaintifi*'s  action;  or,  if  the  averment  of  performance  be  en- 
tirely omitted,  or  imperfectly  made  (58)  the  defendant  may 
take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  is  referred  to  the  analagous  cases  under  tit. 
Assumpsit,  ante  p.  105-— 110.  To  the  cases  there  abridged, 
the  following  may  be  added  :  Hesketh  v.  Gray,  Say.  185. — 
Collins  V.  Gibbs,  -2  Burr.  899.— Campbell  v.  French,  d  ']'.  R. 
200.  See  also  Smith  v.  Wilson,  8  East,  437.  Storer  v.  Gor- 
don, 3  M.  and  S.  308- 

Having  thus  endeavoured  to  illustrate  the  nature  of  con- 
ditions precedent,  I  shall  proceed  to  the  next  object  of  con^ 
sideration,  viz.  concurrent  acts  or  covenants. 

Concurrent  Acts. — ^Where  reciprocal  acts  or  covenants  are 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants ;  and  in  this 
case,  as  wel)  as  iii  the  case  of  dependent  covenants,  one  party 
cannot  maintain  an  action  against  the  other,  without  averring 
performance,  or  that  which  is  equivalent  to  performance,  of 
the  acts  or  covenants  to  be  performed  on  the  plaintih  *s  part 


(57)  **  Where  a  person,  by  doing  a  previoas  act,  would  acquire 
a  right  to  a  debt  or  duty ;  by  a  tender  to  do  the  previous  act,  if 
the  other  party  refuse  to  perioit  him  to  do  it,  he  acquires  the  right 
as  completely  as  if  it  hatl  actually  been  done.''  Arg.  Jones  v. 
Barkley,  Doug.  685.  cited  by  Lord  Ellenborou^h,  C.  J.  deliver- 
ing the  judgment  of  the  court  in  Smith  v.  Wilson,  8  East,  ^43.— 
So  if  the  plaintiff  has  been  discharged  by  the  defendant  lioai  the 
performance  of  the  condition,  the  action  may  be  maintained,  bee 
Jones  V.  Barkley,  Doug.  684.  So  wheie  the  plaiutift  has  been 
prevented  from  the  performance  by  tlie  neglect  and  default  of  the 
defendant.     1  T.  R.  645. 

(58)  As  to  what  will  be  a  sufficient  averment  in  this  respect,  see 
Jones  V.  Barkley^  Doug.  684, 
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As  where  in  covenant,  the  declaration  stated",  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to 
convey  to  the  defendant,  on  or  before  the  Ist  of  August,  1797,- 
a  school-house  and  ground ;  and  on  or  before  the  34th  June, 
1796,  to  surrender  up  the  premises,  and  deliver  over  the 
scholars  to  the  defendant ;  and,  in  consideration  thereof,  the 
defendant  covenanted  to  pay  the  plaintiff  a  sum  of  money, 
on  or  before  the  1st  of  August,  1797,  with  interest  from  the 
1st  of  January  next  preceding  the  said  1st  of  August;  the 
plaintiff  then  averred,  that  he  surrendered  up  the  premises  to 
defendant  on  the  24th  of  June,  1796,  and  deUvered  over  the 
scholars ;  and,  although  the  plaintiff  bad  well  and  truly  per- 
formed every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  m(>ney  and  interest  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
the  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  first  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
conveyance,  payment  of  the  money  could  not  be  enforced, 
until  the  conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  favour  of  the  plaintiff  in- this  case  from  part 
execution  of  the  contract;  because,  though  the  defenaant 
was  to  be  put  in  possession  in  June,  1796,  and  the  money  was 
to  be  paid  in  August,  1797,  yet  as  that  also  was  the  time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  not  intend  to  part  with  his  money  until  his 
title  was  secure. 

So  where  A.  covenanted  that  he  would,  on  or  before  a  cer- 
tain day  *,  coilvey  land  to  B.,  by  such  conveyance  as  B.'s 
counsel  should  advise:  in  consideration  of  which  B.  cove- 
nanted to  pay  A.,  at  or  upon  the  execution  of  the  convey- 
ance, a  certain  sum  of  money ;  it  was  holden,  that  A.  could 
not  maintain"  cpvenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  coiiveyed,  or  that  he 
was  ready  at  the  day  to  have  conveyed,  what  he  had  cove- 
nanted to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission^  or  neglect,  on  the 
part  of  the  defendant. 

« 

tt  Gissebrook  ▼.  Woodrow,  B.  R.  B|.    x  Hea^d  v.  Wadhanij  i  East,  619* 
'  40  Geo.  3.  8  T.  R.  366.  cited  for  pit. 
in  8  Bos.  &  Pul.  N.  R.  936. 
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Mutual  and  independent  Cocenants.'^Whexe  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action 
^^inst  the  other  for  a  breach  of  his  covenants,  without  aver- 
ring a  performance  of  the  covenants  on  his,  the  plaintiff's 
part;  and  the  defendant  cannot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plaintiff 's  action  ^. 

In  covenant  on  articles  of  agreement*,  whereby  the  plain-^ 
tiff,  who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service ;  and, 
among  other  things,  covenanted  that  during  twelve  calendar 
months  (the  time  the  vessel  was  hired  for)  he  would  pay  all 
seamen's  wages  yearly  j  in  consideration  whereof,  the  de- 
fendant covenanted  to  pay  the  plaintiff  42/.  every  month 
during  the  year ;  the  non-payment  whereof  was  the  breach 
assigned  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants,  and  that  though  the  words  were  "^in 
consideration  thereof,"  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent ;  for  the  payment  of  the 
seamen,  by  the  plaintiff,  was  to  be  yearly ;  of  the  plaintiff, 
by  the  defendant,  monthly ;  so  that  from  the  manner  of  co- 
venanting, it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiff  should  be  necessary  to  entitle  him  to 
an  action  against  the  defendant  for  not  doing  the  act  he  had 
covenanted  to  do ;  and  the  case  of  Thorp  v.  I'horp  was  cited, 
where  this  distinction  is  taken  by  Holt,  C.  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hard- 
wicke,  C.  J.  observing,  that  there  could  not  be  any  condition 
precedent  here  for  the  reason  given;  and  the  resolution  in 
Thorp  V.  Thorp  was  certainly  good  law ;  for  these  cases  did 
not  depend  so  much  on  the  manner  of  penning  the  covenants, 
as  the  nature  of  them. 

It  was  agreed,  between  plaintiff  and  defendant*,  by  inden- 
ture, that  m  consideration  of  500/.  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  such  ma- 
terials according  to  the  specification.  In  pursuance  of  this 
agreement,  the  plaintiff,  in  consideration  or  250/.  paid,  and 
of  the  further  sum  of  250/.  to  be  paid,  to  the  plaintiff,  in  the 
manner  herein  after  mentioned,  covenanted  that  he  would, 

y  Dawson  ▼.  Myer,  Str.  7i».  a  Campbell  ▼.  Jonei>  B.  R.  H.  36  G.  3. 

t  Rtisson  V.  Coleby,  T.  7  Geo.  9  B.  R.        6  T.  R.  570. 
7  Moii.  d36.  Leacb'f  eitit. 
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with  all  possible  expedition,  instruct  the  defendant,  in  the 
inanner  of  bleaching  the  materials.  The  defendant,  in  con- 
sideration of  the  plaintiff's  covenants,  covenanted  that  he 
would,  on  or  before  the  25th  of  February,  1794,  or  sooner, 
in  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the  further  sum  of  250/.  In  covenant  on  the  preceding 
agreement  the  breach  assignied  was,  the  non-payment  of  the 
250/.  Special  demurrer,  that  it  was  not  averred  that  plain^ 
tiff  had  mstructed  defendant  in  the  manner  of  bleaching  the 
materials.  Lord  Kenyon,  C.  J.  delivering  the  opinion  of  the 
court,  said,  that  whether  these  kinds  of  covenants  be  or  be 
not  independent  of  each  other,  must  certainly  depend  on  the 
good  sense  of  the  case.  If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  defendant's  co- 
venant, it  should  be  averred,  in  the  declaration,  that  such 
thing  was  done.  "  Where  there  are  mutual  promises,  yet  if 
one  thing  be  the  consideration  of  the  other,  there  a  perform- 
ance is  necessaiy,  unless  a  day  is  appointed  for  perform- 
ance:' Per  Holt,  C.  J.  Salk.  113.  "  If  a  day  be  appointed 
for  the  payment  of  the  money,  and  the  day  is  to  happen  be- 
fore the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  of  the  money,  before  the  thing  be  done,"  ib. 
171.  Upon  the  authority  of  these  cases,  the  judgment  of  the 
court  must  be  in  favour  of  the  plaintiff,  if,  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixed  for  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.  The  plaintiff  in  this  case  covenants  toith  all  possible 
expedition,  not  by  any  fixed  time,  to  instruct  the  defendant, 
and  in  consideration  of  the  plaintiff's  covenants,  the  defendant 
covenants,  that  he  will,  on  or  before  the  25th  day  of  February, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  250/. 
The  intent  of  the  parties  appears  to  be  that  the  payment  might 
be  accelerated,  but  should  not  in  any  event  be  delayed.  Judg- 
ment for  plaintiff.  N.  In  a  subsequent  case,  in  8  T.  R.  370. 
Kenyon,  fc.  J.  speaking  qf  the  preceding  case  of  Campbell  v. 
Jones,  said  "  The  instruction  to  be  given  was  not  t#  be,  and 
could  not  in  the  nature  of  the  thing  be,  perfonnea,  at  the 
same  time  with  the  payment  of  the  mo^iey  by  the  defendant 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction;"  a^d  Lawrence,  J.  in  the 
same  report,  p.  374.  observing  on  this  case,  said,  "  that  the 
instruction  might,  consistently  with  the  plaintiff's  covenant^ 
as  well  be  given  after  as  before  the  time  specified  for  the 
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pajrment  of  the  money ;  and,  therefore,  it  was  not  necessaiy 
to  be  averred  in  an  action  to  recover  the  money"  (59). 

For  a  further  illustration  of  this  branch  of  the  subject,  see 
Blackwell  v.  Nash,  Str.  635.— Wyvill  v.  Stapleton,  Str.  615. 
— Martindale  v.  Fisher,  1  Wils.  88.  and  ante,  p.  113. 


(59)  I  cannot  diBmiss  the  consideration  of  this  subject*  without 
taking  notice  of  a  class  of  cases,  in  which  this  principle  has  been 
estabhshed;  viz.  that  unless  the  non-performance  alit^ed  in  breach 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the  co- 
venant broken  is  not  to  be  considered  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  a  breach  of  which  the  party  injured  may 
be  compensated  in  damages.  The  first  of  this  class  is  the  case  of 
Boone  V.  Eyre*,  which  was  stated  by  Lawrence,  J,  in  Glazebrook 
▼.  Woodrow,  8  T.  R.  373,  as  follows.  The  plaintiff  had  sold  to 
the  defendant  an  estate  in  Dominica,  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further  as- 
surances, in  consideration  of  a  sum  in  gross,  and  a  certain  annuity 
for  lives,  which  the  defendant  covenanted  to  pay,  **  he,  the  plaintifi', 
well  and  truly  performing  all  and  singular  the  covenants,  clauses, 
recitals,  and  agreements,  in  the  said  indenture  of  sale  contained  ;" 
and,  in  bar  to  an  action  of  covenant  for  the  arrears  of  the  annuity, 
besides  assigning  breaches  of  specific  and  partial  covenants,  the 
defendant  by  his  fourth  plea,  pleaded,  *'  that  the  plaintiff,  at  the 
time  of  making  the  said  indenture,  had  not  in  himself  full  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and  re- 
lease the  said  plantation  and  negroes,  &c.  in  manner  and  form  as 
in  the  said  indenture  mentioned."  The  court  said,  it  would  be 
strange  if  such  a  defence  were  to  be  allowed,  when,  if  any  one  ne- 
gro on  the  plantation  were  proved  not  to  have  been  the  property  of 
the  plaintiff,  it  would  bar  his  action  for  the  annuity.  Lawrence,  J. 
having  thus  stated  the  case,  proceeded  to  observe,  that  the  judg- 
ment of  the  court  went  on  the  ground  that,  in  the  form  the  breaches 
were  assigned,  the  plea  did  not  necessarily  go  to  the  whole  of  the 
consideration :  but  if  the  plea  had  been,  that  the  plaintifi'  had  not 
any  title  to  the  plantation,  he  did  not  know,  that  it  would  not  have 
been  held  sufficient.  Le  Blanc,  J.  observing  upon  the  same  case, 
said,  **  The  substantial  part  of  the  agreement  being  the  conveyance 
of  the  property  in  respect  of  which  the  annuity  was  to  be  paid, 
the  court  held  it  to  be  no  answer  to  an  action  for  the.  annui^,  to 
say,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes, 
which  were  upon  the  plantation;  because  all  the  material  part  of 
the  covenant  had  been  performed;  and  the  plaintiff  had  a  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the  non- 
performance of  the  rest;"  8  T.  R.  375.  The  case  of  Boone  v. 
Byre  was  recognized  by  Lord  Kenyon,  in  delivering  the  opinion 
pf  the  court,  in  Campbell  v.  Jones,  6  T.  R.  572^  573.  and  stated 

*  Reported,  but  impcrfectlyi  iu  8  Bl  R.  1319.  and  l  H.  B.  S73.  ^ 
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See  also  Boone  v.  Eyre»  2  Bi  R.  1313.  and  Teny  v.  Duntze, 
t  H.  BI.  389. 

It  remains  only  to  add  a  similar  observation  to  that  which 


to  be  another  ground  for  giving  judgment  for  the  plaintiff  in  that 
case.     And,  in  the  case  of  Hall  v.  Cazenove,  B.  R.  H.  44  Geo.  3. 
4  East's  R.  483,  484.  Lawrence,  J.»  having  stated  Boone  v«  Eyre 
at  length,  applied  the  principre  of  the  decittion  to  the  case  then 
before  the  court.     The  doctrine  laid  down  by,  Ld.  Mansfield,  in 
Boone  v.  Eyre,  1  H.  BI.  373.  n.  and  6  T,  R.  573.,  viz.  **  that  where 
mutual  covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other; 
but  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a 
condition  precedent;*'  was  relied  on  in  Ritchie  v.  Atkinson,  10  East, 
995.     There  the  master  and  the  freighter  of  a  vessel  of  400  tons 
mutually  agreed  in  writing,  that  the  ship,  being  every  way  fitted 
for  the  voyage,  should  with  all  couvenient  speed  proceed  to  Peters- 
burgh,  and  there  load,  from  the  freighter's  factors,  a  complete  cargo 
of  hemp  and  iron,  and  proceed  therewith  to  London,  and  deliver 
the  same  on  being  paid  freight  for  hemp  £5  per  ton,  for  iroi>  5#.  a 
ton,  &c. ;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.     It  was  holden,  that  the  delivery  of  a  complete  cargo  was 
not  a  condition  precedent,  but  that  the  master  mi^ht  recover  freight 
for  a  short  cai^  delivered  in  London  at  the  stipulated  rates  per 
ton,  the  freighter  having  his  remedy  in  damages  for  such  short  de- 
livery.    In  Havelock  v.  Geddes,  B.  R.  10  East,  655.  the  authority 
of  Boone  v«  Eyre  was  recognized  by  Ld.  Ellenborough,  C.  J.  deli- 
vering the  judgment  of  the  court.    And  in  Davidson  v.  Gvi^nne,  1 2 
East,  389.  where  freight  was  covenanted  to  be  paid  in  consideration 
of  several  things,  one  of  which  was  the  sailing  with  the  first  convoy  ; 
it  was  holden,  that  as  the  object  of  the  contract  was  the  performance 
of  the  voyage,  which  in  this  case  had  been  performed,  the  sailing 
with  the  first  convoy  was  not  to  be  considered  as  a  condition  pre- 
cedent, but  as  a  distinct  covenant,  for  the  breach  of  which  the  party 
injured  might  be  compensated  in  damages.     It  was  holden  also, 
in  the  same  case.  Chat  the  covenant  for  the  right  and  true  deli- 
very of  the  goods  was  satisfied  by  the  delivery  of  the  entire  number 
of  chests,  and  that  the  deteriorated  state  of  their  contents  afforded 
no  answer  to  this  action  for  the  recovery  of  the  freight,  the  defen- 
dant having  a  cross  action  to  recover  damages  for  that* 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Ja- 
maica with  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the 
same  at  the  rate  of  105. 6<2.  per  cwt.  The  agent  of  the  defendant 
tendered  to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills 
of  lading  for  it,  at  the  rate  of  lOi,  per  cwt.  The  captain  refused  to 
take  it  on  board  on  these  terms.  Lord  Ellenborough  held,  that  the 
defendant  was  liable  for  dead  freight.  Hyde  v.  Willis,  3  Camp. 
N.  P.  C.  a02. 
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was  made  at  the  close  of  the  third  section,  tit  Assumpsit,  ante, 
p.  113.  viz.  that  there  are  not  any  precise  technical  words  re- 
quired to  constitute  a  condition  precedent,  or  a  dependent  or 
independent  covenant  Whether  a  condition  be  precedent  or 
subsequent  or  a  covenant  be  dependent  or  independent,  must 
be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  par* 
ties,  as  far  as  that  can  be  collected  from  the  instrument;  and, 
however  transposed  the  covenants  may  be**,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance.  When  it  is  once  esta- 
blished, that  the  stipulation  of  one  party  is  a  condition  prece- 
dent to  the  performance  of  the  covenant  by  the  other  party,  it 
follows  as  a  necessary  consequence,  that  an  action  cannot  be 
maintained  unless  performance,  or  that  which  the  law  consi- 
ders as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff*, 
liable,  however,  to  be  divested  by  the  non-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only,  and  must 
be  shewn  by  the  defendant 

b  Per  Lord  Mansfield,  C.  J.  in  Kings-    c  Hotbam  ▼.  East  India  Company, 
ton  ▼.  Freston,  Doug.  690.  1  T.  R.  638. 


VII.  Of  the  Pleadings 

1.  Accord  and  Satisfaction, 

S.  Eviction. 

3«  Infancy, 

4.  Lemed  by  Distress* 

5.  Nil  habuit  in  tenementis. 

6.  Non  est  factum. 

7.  Non  inf regit  conventionem. 

8.  Performance. 

9.  Release.. 
10.  Set-off. 
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1.  Accord  and  Satutfaciiotu 

Accord  with  satisfaction  is  a  good  plea  in  dischai^ge  of 
damages  for  covenant  broken  {(50). 

In  covenant  against  an  assignee  for  not  repairing  a  house*", 
the  defendant  pleaded  accord  between  him  and  the  plaintifl, 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs;  on  demurrer,  it  was  objected,  that  this 
action  of  covenant  was  founded  upon  the  deed,  which  could 
not  be  discharged  except  by  matter  of  as  high  a  nature,  and 
not  by  any  accord  or  matter  in  pat's :  but  it  was  resoived  by 
the  court,  that  the  plea  of  the  defendant  was  good;  and 
this  distinction  was  talcen:  where  a  dutjr  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in  that  case, 
the  duty,  which  is  certain,  takes  its  essence  and  opera- 
tion originally  and  solely  bjr  the  writing,  and  therefore  it 
must  be  avoided  by  matter  of  as  high  a  nature,  although  the 
duty  be  merely  in  the  personalty  •  (61 ).  But  where  no  certain 
duty  accrues  by  the  deed,  but  a  wrong  or  subsequent  default^ 
together  with  the  deed,  gives  an  action  to  recover  damages, 
which  are  only  in  the  personalty,  for  such  wrong  or  default, 
accord  with  satisfaction  is  a  good  plea,  as  in  this  case,  the  co- 
venant does  not  give  the  plaintiff,  at  the  time  of  making  it, 
any  cause  of  action,  but  the  tort  or  default  in  not  repairing 
the  house,  togeth^  with  the  deed,  gives  an  action  to  recover 
damages  for  the  want  of  reparation.  The  action  is  not 
founded  merely  on  the  deed,  but  on  the  deed  and  the  subset 
quent  wrong ;  which  wrong  is  the  cause  of  action,  and  for 
which  damages  shall  be  recovered ;  and  in  every  action  where 

d  Blake^s  case,  6  Rep.  43.  b.  Cro.  Jac.  c  See  next  case. 

99.  S.  C.  by  the  name  of  Alden  ▼. 
Blague. 


(60)  In  Snow  V.  Franklin,  Lutw.  358.  to  covenant  for  non-pay- 
ment of  rent,  the  defendant  pleaded  accord  with  satisfaction  of  the 
covenant,  before  any  breach.  The  plea  was  holden  bad  on  de-« 
murrer.    See  also  Kaye  v.  Waghom,  1  Tarnt.  428.  S.  P. 

(61)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  inva- 
lidate a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  condi-^ 
tioned  for  the  performance  of  an  award,  a  parol  agreement  between 
the  parties  to  wave  and  abandon  the  award  cannot  be  pleaded.— « 
Braddick  v.  Thompson^  8  East,  344. 
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compensation  is  demanded^  by  way  pf  damages  only,  accord 
executed  is  a  good  bar. 

The  plaintiil*  being  seised  in  fee  of  a  messuage  and  lands  ^, 
one  parcel  of  which,  consisting  of  about  one-liiird,  lay  con- 
tiguous to  the  land  of  one  E.  P.,  in  consideration  of  a  sum  of 
money,  and  the  covenant  herein-after  mentioned,  by  indenture 
released  the  said  parcel  of  land  to  E.  P.  in  fee,  who  thereupon 
covenanted  for  herself  and  her  assigns,  that  she  would,  from 
time  to  time,  and  at  all  times  thereafter,  pay  one-third  part 
of  all  the  taxes  and  assessments  that  should  be  imposea  on 
the  said  messuage  and  land ;  the  parcel  of  land  came  to  the 
defendant  by  assignment,  who  neglected  to  pay  the  one-third 
part  of  the  taxes  for  several  years.  The  plaintiff  having  de- 
clared for  a  breach  of  covenant,  in  the  years  1759, 1760, 1,  2, 
3, 4,  5,  and  6,  the  defendant  pleaded,  that  in  Michaelmas 
Term,  1766,  he  conunenced  an  action  against  the  plaintiff, 
and  one  R.  J.,  for  certain  trespasses  committed  by  them  upon  , 
the  lands  and  goods  of  the  defendant ;  and,  thereupon  after- 
wards, to  wit,  on  the  22d  of  January,  1767,  it  was  agreed, 
(not  saying  by  deed)  that  the  defendant  should  put  an  end  to 
his  suit,  and  that  plaintiff  and  R.  J,  should  pay  a  certain  sum 
of  money,  and  costs;  and  that  the  plaintiff  should  relinquish 
all  damages  and  demands,  which  he  then  had  against  the  de^ 
fendant;  the  plea  then  averred,  that  the  defendant  did  not 
further  prosecute  his  suit  against  the  plaintiff  and  R,  J.,  and 
prayed  judgment  of  the  action.  On  general  demurrer  to  this 
plea,  it  was  objected,  that  a  covenant  to  pay  money,  which 
was  by  deed,  could  not  be  discharged  without  deed ;  and  of 
this  opinion  was  the  court,  and  gave  judgment  for  plaintiff. 
Blake  s  case,  6  Rep.  44  a.  was  cited. 

Covenant  by  the  heir  in  reversion*  against  executor  of 
tenant  for  life,  for  breach  of  covenant  in  testator,  in  not  re- 

f pairing  the  house  demised :  plea,  that  the  testator,  tenant  for 
ife,  died  on  such  a  day,  and  that  afterwards  it  was  agreed, 
between  the  plaintiff  and  defendant,  that  defendant  should 
quietly  depart  and  leave  possession  to  the  plaintiff",  and,  in 
consideration  thereof,  the  plaintiff  a^rreed  to  discharge  him 
from  the  breach ;  and  averred,  that  within  five  days  from  the 
day  of  agreement  he  left  the  house.  On  demurrer,  the  plea 
was  holden  to  be  bad ;  for  the  time  was  not  fixed  by  the  terras 
of  the  agreement,  when  the  executor  should  depart ;  and, 
although  it  was  averred  that  he  departed  within  five  days,  yet 
that  would  not  aid  the  first  uncertainty ;  for  the  agreement 

f  Rogen  V.  Payne,  MSS.  9  'Wils.  876.      f  Samford  r.  Cotcliffe,  Yelr.  ]  S4,  Rns* 
S.  C.  Uriefly  »UUd.  scU  ▼.  Do.,  9  Lev.  I89. 
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was  the  foundation  of  the  whole,  which  ought  to  be  certain, 
when  it  should  be  performed. 

m 

I 

2.  Eviction, 

To  covenant  for  rent  arrear,  the  lessee  may  plead  ^,  that  he 
was  evicted,  by  the  lessor,  from  the  demisea  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  became 
due;  for  an  eviction  occasions  a  suspension  of  the  rent;  but 
a  mere  trespass  will  not :  for  where  to  covenant  for  rent  ar- 
rear for  a  dwelling  housed  the  defendant  pleaded  that  the 
lessor  had  taken  away  a  pent-house,  fixed  to  the  dwelling- 
house,  and  part  of  the  demised  premises ;  on  demurrer,  the 
court  held  tnat  the  fact  stated  in  the  defendant*^  plea  being  a 
mere  trespass,  for  which  the  defendant  might  have  a  remedy 
by  action,  would  not  operate  as  a  suspension  of  the  rent  (6*2). 

It  is  to  observed^,  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  eviction  by  a  stranger,  he 
must  shew  that  such  stranger  had  a  good  title  to  evict  him : 
and,  in  order  to  give  the  plaintiff  a  proper  opportunity  of 
controverting  such  title,  the  defendant  must  snew  particu- 
larly how  it  arises ;  for,  if  it  were  sufficient  to  allege  that  the 
stranger  had  a  good  title,  a  single  issue  could  not  be  taken  on 
it ;  and  as  the  legality,  as  well  as  the  fact  of  the  title,  would 
be  complicated  together,  the  jury  would  be  entangled  with 
questions  of  law,  which  are  proper  for  the  consideration  of 
the  court  only.  To  avoid  this  inconvenience,  it  is  necessary 
that  the  title  should  be  specified. 

3.  Infancy. 

At  the  common  law,  infants  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.  Hence  a  defendant  may 
insist  on  his  non^age,  as  a  defence  to  an  action  of  covenant  : 

h  Dnlston  t.  Reeve,  Ld.  Raym.  77.         k  Per  Lord  Hardwicke,  C.  J.  in  Jordan 
i    Roper  v.  Lloyd,  T.  Jone9)  148.  cited        ▼.  Twelln,  B.  R.  M.  9  Geo.  «.  MSS. 
by  Dunning,  in  Hunt  v.  Cope,  Oowp.        and  Ca.  Temp.  Hardw.  172. 

S42. 


.  (64)  Although  rent  is  suspended  by  an  entry  into  part  ♦,  yet  on 
a  demise  of  a  messuage  with  the  appurtenances,  the  covenant  to 
repair  is  not  suspended  by  an  entry  into  the  back  yard,  the  lessee 
remaining  in  possession  of  the  messuage.  Snelling  v.  Stagg,  Bull. 
N.  P.  1 65. 

^  Borrell  t.  Andrews,  Hob.  190.    . 
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but  this  defence  must  be  pleaded  specially,  and  cannot  be 
given  in  evidence  on  non  est  factnm.  The  stat  6  Eliz,  c.  4. 
whereby  infants  are  enabled  to  bind  themselves  apprentices, 
has  not  altered  the  common  lav7  as  to  the  binding  force  of 
covenants  entered  into  by  infants,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly ',  but  was  fully  establisned  in  the  fol- 
lowing case: 

In  covenant  against  an  apprentice  for  departing  from  the 
plaintiff's  service",  Axithout  licence,  within  the  time  of  his 
apprenticeship ;  the  defendant  pleaded,  that  at  the  time  of 
making  the  indenture  he  was  within  age.  On  demurrer, 
judgment  was  given  for  the  defendant;  the  court  being  una- 
nimous, that,  although  an  infant  might  voluntarily  bind  him- 
self an  apprentice,  and  if  he  continued  an  apprentice  for 
seven  years,  might  have  the  benefit  to  use  his  trade;  yet, 
neither  at  the  common  law,  nor  by  stat  5  Eliz.  c.  4.  did  a  co- 
venant or  obligation  of  an  infant,  for  his  apprenticeship,  bind 
him ;  nor  did  any  remedy  lie  against  an  infant,  upon  such 
covenant  (63). 

4.  Levied  by  Distress. 

In  covenant  for  non-payment  of  rent",  the  defendant  can- 
not plead,  levied  by  distress ;  because  it  amounts  to  a  con- 
fession, that  the  rent  was  not  paid  at  the  time  appointed ;  for 
the  plaintiff  could  not  have  distrained,  if  the  rent  bad  not 
been  in  arrear  at  the  day. 

5.  mi  habuit  in  tenementis* 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  con- 
cluded from  avoiding  the  lease :  and  if  an  action  be  brought, 
and  the  plaintiff  declare  on  the  indenture  ^,  and  the  defen^Uuit 

1  Flemiofi:  v.  Pitman,  Winch,  63.  Halt,    n  Harev.Savil,  i  Browol.  ly.  9  Brownl. 

63.  8.  C.  E.  T.  21  Jac.  273.  S,  C. 

m  Gylbert  v.  Fletcher,  Cro.  Car.  179.    o  Palmer  ▼.  Ekins,  Str.  818. 11  Mod. 

Lilly^i  case,  7  Mod.  15.  S.  P.  411.  I^ach*s  ed.  Lord  Raym.  isso. 

S.  C. 


(63)  See  a  dictum  to  the  same  effect,  with  the  exception  of 
special  custdm,  in  Whittingham  v.  Hill,  Cro.  Jac  494.  By  the 
custom  of  London,  an  infant  may  bind  himself  by  covenant  in  an 
indenture  of  apprenticeship.  2  Rol .  R.  305.  Code  v.  Holmes,  Palm. 
361.  Anon.  1  Lev.  12.    Horn  v.  Chandler,  1  Mod.  fi7U 
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pleads  that  the  lessor  nil  habuit  in  tenementis^  the  plaintiiT, 
instead  of  replying  the  estoppel,  may  demur :  because  thef 
estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rent  ^ :  it  was  stated  in  the  declaration,  that 
J.  P.,  on  a  certain  day,  was  seized  in  fee,  and  on  the  same  day 
demised  by  indenture  to  the  defendant ;  that  J.  P.  afterwards 
assigned  the  reversion  in  fee  to  the  plaintiif.  Plea,  that  be- 
fore the  demise  and  assignment  of  the  reversion  to  the  plain- 
tiff, J.  P,  conveyed  the  premises  to  J.  S.  in  fee,  and  traversed, 
that  at  any  time  after  that  conveyance  J.  P.  was  seised  in  fee. 
On  general  demurrer  it  was  holden,  that  this  plea  was  a  spe- 
cial nil  habuit  in  tenementis,  which  was  no  more  to  be  al- 
lowed, where  the  demise  was  by  indenture,  than  a  general 
plea  of  that  kind ;  and  although  the  plaintiff  was  an  assignee, 
yet  he  might  take  advantage  of  the  estoppel,  because  it  ran 
with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing S  the  lessee  pleaded^  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised :  on  special  demurrer,  th^ 
plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to 
set  up  any  objection  to  the  title  of  his  landlord,  under  whom 
he  holds :  this  is  not  a  mere  technical  rule,  but  one  founded 
in  public  cpnvenience  and  policy.  Hence  a  lessee  of  land  in 
the  Bedford  level'  cannot  object  to  an  action  by  his  landlord 
for  a  breach  of  covenant,  in  not  repairing,  that  the  lease  was 
void  by  the  stat  15  Car.  2.  c.  17-  for  want  of  being  registered. 
The  act  meant,  for  the  protection  of  titles,  that  leases  and  con- 
veyances, within  this  district,  should  be  registered,  that  every 
person  interested  in  the  inquiry  might  know  in  whom*  the 
title  to  such  land  was ;  and,  therefore,  as  against  persons  who 
have  been  deceived  by  the  omission  to  roister,  or  even  as 
against  those  who,  without  being  deceived,  knew  that  the  act 
httd  not  been  complied  with,  ana  relied  on  it,  the  legal  objec- 
tion might  prevail  at  law ;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant 
to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  ■, 
by  the  assignees  of  the  lessor  (a  bankrupt);  the  defendant 

E leaded,   that  the  lessor  nil  habuit  in  tenementis ;   it  was 
olden  bad,  on  general  demurrer.    In  like  manner  it  has  been 

p  Palmer  v.  Ckins,  ubi  supra.  «  Parker  and  otben  anignees  of  Steel 

q  Blake  V.  FofBter,  8  T.  T.  4S7.  (a  bankrapt)  r.  Haiwiiis,  7  T.Biw 

r  Uodioa  v,  i:»harpe,  lO  East,  950%  IS17. 
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adjudged  ^  that  an  assignee  of  lessee  under  a  lease  by  indent 
ture  cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed,  that  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration ;  and  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  estoppel, 
in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a  good 
title  must  appear   on  the  face  of  the  declaration;    for  in 
Nokes  V,  Awdor,Cro.  Eliz.  373. 436.,  it  was  resolved,  by  all  the 
judges,  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 
not  maintain  an  action  for  the  breach  of  any  of  the  co- 
venants contained    in  the  lease.     So  where   covenant  was 
brought  against  a  lessee  for  years  ",  on  an  indenture  of  lease, 
and  it  appeared  on  the  declaration,  that  the  lease  was  exe- 
cuted by  a  tenant  for  life,  that  the  plaintiff,  the  reversioner, 
who  was  then  under  age,  was  named  in  the  lease,  but  that 
the  lease  had  not  been  executed  by  him  until  after  the  death 
of  the  tenant  for  life,  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  lease  was  void  by  the  death  of  tenant 
for  life ;  Bulier,  J.  observing,  that  the  court  could  not  proceed 
on  the  doctrine  of  estoppel  in  this  case,  because  it  was  ad- 
mitted by  the  plaintiff,  on  the  pleadings,  that  he  did  not  exe- 
cute until  after  deat^  of  the  tenant  for  life.    So  where  the 
plaintiff  declared,  that  by  deed  made  between  her  as  attorney 
for  J.  S,  *  on  the  one  part,  and  the  defendant  on  the  other 
part,  she  demised  a  house  to  the  defendant,  and  that  he  co- 
venanted to  pay  the  rent  to  J.  S.,  and  then  assigned  a  breach 
in  the  non-payment  of  the  rent,  to  the  damage  of  the  plaintif}* 
(the  attorney) :  On  demurrer  it  was  objected,  tliat  the  lease 
was  void,  because  the  plaintiff  acting  only  as  attorney  to  J.  S., 
it  should  have  been  made  as  a  lease  from  him,  and  in  his 
name',  and  that,  the  lease  being  void,  the  covenant  to  pay 
the  rent  was  void  also.    E  centra  it  was  insisted,  that  the  in- 
strument being  under  seal,  the  defendant  was  estopped  from 
saying  the  plaintiff  did  not  demise.    But  the  court  held,  that, 
it  appearing  on  the  declaration  that  the  lease  was  void,  be- 
cause it  was  not  made  in  the  name  of  J.  S.  whose  house  it  ap- 
peared to  be,  and  that  the  plaintiff  only  made  it  as  his  at- 
torney, there  could  not  be  any  estoppel,  and  then  the  covenant 
to  pay  the  rent  was  void,  and  consccjuently  the  plaintiff  could 
not  maintain  the  action. 

i  Taylor  r.  Needbam,  Q  Taunt.  978.     x  Froiitin  v.  Small,  Ld.  Rayin.  1418. 
u  Ludfoid  V.  Barber,  I  T.  R.  80.  Str.  705.  S.  C. 

y  S€e  Wilks  v.  Back,  11  East,  143. 

K  K 
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Where  a  lease,  by  indenture,  takes  effect  in  point  of  inter- 
est, which  interest  may  be  co-extensive  with  the  lease  in 
point  of  duration,  but  in  fact  determines  before  it,  the  lease 
may  then  be  avoided,  and  the  parties  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease ;  as  where  A., 
lessee  for  life  of  B.,  makes  a  lease  for  years*,  by  deed  indented, 
and  afterwards  purchases  the  reversion  in  fee;  B.  dies;  A. 
shall  avoid  his  own  lease;  for  he  may  confess  and  avoid  the 
lease,  which  took  effect  in  point  of  interest,  and  detennined 
by  the  death  of  B.  (64).  So  where  covenant  was  brought  by 
plaintiff*,  as  heir  in  reversion  in  fee  to  his  brother,  on  an  in- 
denture of  lease  for  years,  made  to  defendant  by  plaintiff's 
father,  and  breach  assigned  for  want  of  repairs;  defendant 
pleaded,  that  tlie  father  was  tenant  for  life  only,  and  that  the 
lease  had  determined  by  his  death,  and  traversed,  that  after 
the  making  the  lease,  the  reversion  in  fee  had  belonged  to  the 
father ;  on  demurrer,  judgment  was  given  for  the  defendant ; 
for,  as  was  said  in  argument,  and  adopted  by  the  court, 
though  during  the  father's  life,  the  lessee  would  have  been 
estopped  from  saying  that  the  father  had  not  the  reversion  in 
him,  yet  on  his  death  the  lease  was  at  an  end ;  and  the  lessee 
was  not  estopped  from  pleading  the  truth  by  confessing  and 
avoiding  the  lease ;  and  it  was  holden,  that  the  traverse  was 
well  taken. 

6.  Non  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant, 
\)ut  the  defendant  may  plead  that  the  deed  (on  which  the 
plaintiff  has  declared)  is  not  his  deed.  This  plea  puts  in  issue 
the  due  execution  of  the  deed,  which  it  is  incumbent  on  the 
plaintiff  to  prove.  If  there  be  a  subscribing  witness  to  the 
deed,  the  execution  must  be  proved  by  such  witness  (6b). 

To  support  the  plea  of  non  est  factum^  the  defendant  may 
give  in  evidence  any  thing  which  proves  the  deed  to  be  void  at 

z  1  Inst   87  b.    See  Treport*i   cage,    a  DrudneU  ▼.  Roberts,  sWib.  143. 
6  Rep.  15  a.  to  the  same  effect. 


(64)  This  case  having  been  cited  in  Gilman  v.  Hoare,  Salk.  975* 
Holt,  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life 
has  a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not  re^ 
quire  any  estoppel,  if  the  life  endure. 

(65)  For  the  exceptions  to  this  rule,  see  post  tit*  Debt  on  bond ; 
Aon  est  factum,  p. 
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the  time  of  pleading ;  as  drawing  a  p>en  through  a  line  or  ma- 
.texiaLword;  rasure;  addition  to,  or  other  alteration  of  the 
deed  in  a  materia]  part**;  or  \jmaterial  yariance  between  thfe 
deed  declared  on  and  the  deed  proilucecl  in  evidence*. 

So  coverture  of  the  defendant^  at  the  time  of  execution^ 
may  be  given  in  evidence  under  this  issue. 

In  covenant,  the  declaration  stated  a  joint  demise  by 
husband  and  wife**.  Plea,  non  est  factum.  It  appeared  in 
evidence  that  the  husband  was  tenant  for  life,  witn  remain- 
der to  the  wife  for  life,  and  that  they  had  jointly  demised  to 
the  defendant  After  verdict,  a  motion  was  made  for  a  new 
trial,  on  the  ground,  that  the  demise  stated  was  an  impossible 
demise ;  for  the  husband  alone  had  the  power  of  demising, 
and  the  wife  could  only  confirm ;  the  court  discharged  the 
rule :  and  Blackstone,  /.  said,  **  The  issue  is,  that  there  is  no 
such  deed  as  stated  in  the  declaration ;  if  in  fact  such  a  deed 
appears,  the  defendant,  who  is  in  possession  under  it,  shall 
not  question  the  title  of  the  plaintiffs  to  mdce  such  demise, 
and  thereby  evade  the  performance  of  what  he  himself  has 
stipulated.  And  Nares,  J.  said,  on  the  issue  of  non  est  factum 
in  covenant,  the  deed  only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context,  which  belongs  to  it,  this  being  an  un- 
true statement,  in  point  of  substance  and  effect,  of  the  deed,, 
will  entitle  the  defendant  to  a  non-suit  on  the  ground  of  a  va- 
riance, on  the  plesL  of  non  est  factum^. 

The  declaration  set  forth  a  covenant  to  repair  generally. 
Plea>  non  est  factum.  The  deed,  when  produced  contained 
an  exception  of  fire  and  other  casualties.  This  was  holden 
to  be  a  ratal  variance  ^ 

If  nil  debet  be  pleaded  to  covenant  on  ah  indenture  of  lease 
for  non-payment  of  rent,  the  plaintiff  may  demur*. 

b  Whelptlalc's  Caie,  5  Rep.    119.  b.    d  Friend  if.  Eastbrook,    9  Bh  Rep. 

Pigot*s  Case,  11  Rep.  37.  a.  nsi. 

c  Piit  V.Green, 9  East,  IS8.  Bowditch    e  Adm.  per  Cur.  m  Howell  ▼.  RicIh 

t.  Mawlcy,  1  Camp.   N,  P.  C.  195.        ardg,  n  East,  eas. 

Hoar  T.  Mill,  B.  R.  H.  56  Geo.  3.        f  Tempany  r.  Rurnard,  3  Camp.  90. 

%  Tyndal  V.  Hatchinson,  3  Lev.  170. 
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7*  Non  infregil  contentionem. 

I  am  not  aware  of  any  case  at  common  law  (66)  in  which 
non  infregit  corwentionem  has  been  holden  to  be  a  good  plea 
on  demurrer ;  if  it  can  be  pleaded  in  any  case,  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach 
of  covenant  in  the  affirmative,  and  concludes  with  an  affir- 
mative allegation,  "  And  so  the  defendant  has  broken  his 
covenant/' 

In  the  following  cases,  the  plea  of  non  inf regit  contentionem, 
was  holden  to  be  improperly  pleaded. 

In  covenant  on  a  lease**,  for  not  repairing  the  premises  de- 
mised, the  plaintiff  assigned  several  breaches.  Plea,  mm  in-' 
/regit  contentionem.  On  demurrer  the  court  gave  judgment 
for  the  plaintiff,  on  these  grounds ;  1st,  That  the  plea  was  too 
general ;  for  several  breaches  were  assigned :  2d,  That  the 
breach  being  in  non  reparandoy  non  injregit  contentionem 
could  not  be  a  good  plea ;  because  two  negatives  could  not 
make  a  good  issue. 

So  where  in  covenant^  the  breach  assigned  was  for  non- 
payment of  an  annuity ;  the  defendant  pleaded,  that  he  had 
not  broken  his  covenant ;  special  demurrer,  that  the  breach 
and  plea  both  being  in  the  negative,  there  was  not  any  issue. 
Judgment  for  the  plaintiff. 

So  where  plaintiff  declared  on  a  covenant  for  quiet  enjoy- 
ment"^, and  assigned  several  breaches,  in  which  were  stated 
evictions  by  difl'erent  persons,  and  concluded  with  these 
words,  "  and  so  the  defendants  have  not  kept  their  cove- 
nants." The  defendants  pleaded  non  infregit  contentionem. 
On  special  demurrer,  assigning  for  causes,  that  the  plea  at- 
tempted to  put  in  issue  several  matters,  and  to  make  an  issue 
out  of  two  negatives,  the  court  gave  judgment  for  the  plain- 
tiff', observing  that  the  plea  was  only  argumentative,  and 
therefore  an  improper  plea. 

h  Pitt  V.  Rossel,  3  I^v.  ip.  Taylor  v.    k  Hodgson  v.  The  East  India  Com- 

Needham,  2  Taunt.  378.  ?&">>  8  T.  R.  S78. 

i   Boone  v.  Eyre,  2  Bl.  Rep.  13 1 2. 


(Q^)  By  8tat«  11  G.  1.  c.  30.  s.  43,  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in- 
Burance  com))anie8  (Royal  Exchange  and  London  Assurance),  the 
defendants  may  plead  that  *'  they  have  not  broke  the  covenants^  in 
•uch  policy  contained,  or  any  of  them.**  • 
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8.  Performance. 

If  all  the  covenants  be  in  the  affirmative',  the  defendant 
may  plead  generally,  performance  of  all ;  but  if  any  be  in 
the  negative,  to  so  many  he  must, plead  specially,  (for  a  ne- 

fative  cannot  be  performed,)  and  to  the  rest  generally  (67). 
oif  any  of  the  covenants  be  in  the  disjunctive",  the  de- 
fendant must  shew,  which  of  them  he  hath  performed.  So 
if  any  are  to  be  done  of  record",  he  must  shew  that  specially, 
and  cannot  involve  it  in  general  pleading. 

So  if  a  covenant  be  partly  affirmative  and  partly  negative  °; 
as  where  the  words  of  the  covenant  were,  tnat  defendant  rfc- 
cederety  procederet,  et  non  deciet ;  defendant  having  pleaded 
performance  generally,  the  plea  was  holden  bad. 

Performance  must  be  pleaded  in  the  terms  of  the  covenant ; 
otherwise  it  will  be  bad  on  general  demurrer  p. 


9.  Release. 

If  a  man,  by  deed,  covenant  to  build  an  house  *>,  or  make 
an  estate,  and  before  the  covenant  broken,  the  covenantee 
releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  not 
discharge  the  covenant  itself;  because  at  the  time  of  the  re- 
lease, there  was  not  any  duty  or  cause  of  action  in  being. 

In  covenant  by  assignee  of  feoffee',  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  request  of  the  assignee ;  defendant  pleaded  a  re- 
lease from  the  feoffee,  which  release  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee ;  on  demurrer,  it  was 
holden,  that  the  breach  being  in  the  time  of  the  assignee, 
and  the  action  brought  by  him,  and  so  attached  in  his  person, 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.    N.  Rolle,  in 

1   1  Inst.  303.  b.  p  Scudamore  ▼.  Strattoo,  l  Bos.   & 

m  lb.  Pul.  453. 

n  lb.  q  1  Iiiat.sga.  b. 

o  Laughwell  V. Palmer,  1  Sidf.  87.  r  Middl«more,v.  Goodall,  Cro.  Car. 

503. 


(67)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the 
performance  of  covenants.  Cropwel  v.  Peachy,  Cro.  EHz.  691 . 
In  this  case^  advantage  was  taken  of  the  wrong  pleading,  by  de« 
murrer. 
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his  abridgment,  states  the  opinion  of  the  court  to  have  been 
as  reported  by  Croke,  but  adds,  that  judgment  was  given 
against  plaintiff  pur  auter  cause.  See  2  Roll.  Abr.  411.  Re- 
lease, D.  pi.  11. 

To  covenant  for  non-payment  of  rent%  the  defendant  can-* 
not  plead  a  release,  by  the  plaintiff,  of  all  demands,  at  a  di^ 
before  the  rent  in  question  became  due. 

Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity,  although  the  bond  is  forfeited  be- 
fore a  discharge  under  the  insolvent  debtors'  act,  (16  G.  3. 
c.  3.)  yet  the  covenantor  may  be  sued  on  the  covenant,  for 
payments  becoming  due,  after  the  di8cha^fi;e^  So  the  insol- 
vent debtors*  act,  34  6. 3.  c.  69.  does  not  discharge  an  insol- 
vent, entitled  to  the  benefit  of  that  act",  from  the  payment  of 
the  arrears  of  an  annuity  becoming  due,  after  his  discl^^ge, 
on  a  covenant  made  before  that  act. 

10.  Setoff. 

In  covenant  upon  an  indenture  for  non-payment  of  rent', 
the  defendant  pleaded  non  est  factum^  and  gave  a  notice  of 
8et«off ;  Mr.  J.  Denton,  at  the  assizes,  was  of  opinion,  that  he 
could  not  do  so  upon  this  issue ;  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act  ^  must  be  understood  to  mean  any 
general  issue.  But  this  case  has  been  since  overruled,  and  the 
Court  of  B.  R.  iu  Easter  T.  56  G.  3.  decided  that  there  is  not 
any  general  issue  in  this  action. 

Unliquidated  damages*,  arising  from  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded 
by  way  of  set-off. 

To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 
payment of  rent,  the  defendant  pleaded,  that  by  the  indenture 
he  covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premise^  in  good  repair  %  **  casualties 
by  fire  and  tempest  excepted  ;**  that  a  ^tack  of  chimnies  be- 
longing to  the  house  had  been  thrown  down  by  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  uninhabitable,  if  the  defendant  had  not  imme- 
diately repaired  it ;  that  he  had  been  obliged  to  lay  out,  in 
the  repairs,  a  sum  of  money  (exceeding  the  amount  of  the 

i  Heiin  r.  Hauaon,  l  Ley.  99.  y  9  G.  3.  c.  99. 

t  CottereW.  Houke,  Doug.  97.  x  Howlet  v.  Strickland,  Cowp.  56. 

u  Marks  v.  Upton,  7  T.  R.  305.  a  Wei^U  v.  Waters,  6  T.  R.  498. 
It  Gowcr  and  another  v.  Hunt,  Bull. 
N.  P.  ISl.  Barnes^  91^1.  S.C. 
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rent  in  arrear)  which  the  plaintiff  became  liable  to  repay  to 
hioiy  and  that  he  was  reaay  to  set-off  the  same  accoraing  to 
the  statute,  &c.  On  special  demurrer,  it  was  holden,  that  the 
plea  could  not  be  supported ;  for  admitting  that  the  defendant 
could  maintain  any  action  against  the  plaintiff  (his  landlord), 
yet  the  sum  to  be  recovered  could  only  be  ascertained  by  a 
jury;  and,  consequently,  the  damages  oeing  uncertain,  they 
could  not  be  set-off  to  the  present  action. 


VIII.  Payment  of  Money  into  Couri. 

Where  covenant  is  brought  for  payment  of  a  sum  certam  ^, 
as  for  rent,  &c.  the  money  may  be  Drought  into  court 

In  covenant  upon  a  lease,  the  breach  assigned  was  for  non- 
payment of  rent^,  and  not  repairing  the  premises ;  on  modoii 
that  upon  payment  of  what  should  appear  due  for  rent,  pro- 
ceedings as  to  that  should  be  staid,  the  court  said,  *'  this  has 
oft^i  been  done,  so  let  it  be  referred  to  the  master."' 

In  covenant',  the  breach  was  assigned  in  a  sum  certain 
(11/.)  for  not  dressing  com.  On  motion  to  bring  the  11/.  into 
court,  the  counsel  for  the  plaintiff  consented^  admitting  that 
the  breach  was  assigned  with  equal  certainty,  as  for  non-pay-, 
ment  of  rent 

In  Fullwell  v.  Hall,  2  Bl.  R.  837.  application  was  made  to 
the  court  in  an.action  of  covenant  to  pay  money  into  courtj^ 
generally y  which  the  court  refused ;  but  there  bei^g  a  breacli 
assigned  for  non-payment  of  rent,  and  fpr  npt  paying  5/.  p^r 
acre  for  ploughing  up  meadow  land,  they  permitted  money  ta 
be  paid  m  on  those  breaches,  on  the  authority  of  the  pr^ed:^ 
ingcase. 

Covenant  on  a  charter  party* :  motion  to  pay  504/.  into 
court ;  which  was  opposed,  on  the  ground,  that  the  demand 
in  the  breach  was  570/. ;  the  court  held,  that  the  whole  must 
be  brought  in. 

In  covenant  for  non-payment  of  rent^  and  breach  half  a 
year's  rent  in  arrear :  motion,  that,  only  a  quarter  bemg  due, 
the  defendant  might  be  permitted  to  bring  that  in ;  but  the 
court  said,  that  it  might  oe  referred  to  the  master  to  see  what 

b  Salk.596.  e  Spencer  v.  Fawthorp,  B.  R.  T.   15^ 

c  Anof.  B.  R.  TriD.  17  &  )8  G.  8.  &16G.  s.  MSS. 

1  Wilt.  75.  f  Bonwick  V.  Butler, B.  R.  H.  IJ  <A.  2^ 

d  WalDOtttbv.Houghtoii>  Barnes,  284.  MS& 
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was  due,  and,  on  bringing  that  in,  to  stay  proceedings ;  but 
there  never  was  a  rule  to  bring  in  part  of  the  money  on  a 
breach.  The  counsel  for  defendant  not  caring  to  take  that 
rule,  the  court  denied  the  motion. 

Covenant  for  non-payment  of  rent « :  motion,  that  it  might 
be  referred  to  the  master  to  see  what  was  due  for  rent;  and 
that  on  payment  into  court  of  so  much  as  might  be  reported 
due,  the  plaintiif  might  proceed  on  peril  of  costs,  if  he  should 
not  recover  more.  Rule  absolute,  tnough  opposed.  See  also 
byron  v.  Johnson,  8  T.  R.  410. 


IX*  Evidence. 

The  plaintiff  can  recover  only  secundum  allegata  et  pro^ 
f>ata : 

Hence,  where  plaintiff  covenanted  for  a  sum  of  money  to 
build  a  house  within  a  certain  time*,  and  averred  in  an  action 
for  non-payment  of  the  money,  that  the  house  was  built 
within  the  time ;  it  was  holden,  that  evidence  that  the  time 
had  been  enlarged  by  parol  agreement,  and  the  house  finished 
within  the  enlarged  time,  did  not  support  the  declaration. 

So  where  the  breach  assigned  was*,  that  the  defendant  had 
not  used  the  premises  in  aonusband-like  manner,  but  on  the 
contrary  had  committed  waste.  *Plea,  that  defendant  had 
not  committed  waste.  At  the  trial,  the  plaintiff  offered  evi- 
dence to  shew,  that  the  defendant  had  not  used  the  premises 
in  an  husband-like  manner,  which  did  not  however  amount  to 
waste;  the  judge  rejected  the  evidence,  being  of  opinion,  that 
on  this  issue  it  was  not  competent  to  the  plaintiff  to  prove  any 
t;hing  which  fell  ^hqrt  of  waste.  This  opinion  was  afterwards 
confirmed  by  the  court. 

In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant  ^^ 
the  point  in  issue  was,  whether  J.  S.  (whose  title  was  admitted 
by  plaintiff  and  defendant)  demised  first  to  the  plaintiff,  or  to 
^mother  person;  it  was  holden,  that  J.  S.  was  a  competent 
witness  to  prove  the  point  in  issue. 

^  Hayes  ▼.  T«ylpr,  B.  R.  M.  9G.8.    i  Harris  v.  Mantle,  3T.  R.  307. 
MSS.  k  Bell  ▼.  Harwoodi  s  T.  R.  308. 

h  Littler  ▼.  Holland^  3  T.  R.  590. 
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In  covenant,  under  the  eeneral  tssue^  nan  est  factum^ ,  the 
defendant  will  not  be  allowed  to  give  in  evidence  what  amounts 
to  a  licence. 


X.  Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  such 
damages  as  the  party  can  prove  that  he  has  actually  sus^ 
tained". 

If  the  defendant  has  judgment  against  him  upon  nil  dicit, 
confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  the  damages". 

Where  the  breach  was  assigned  on  two  covenants  ®,  and 
plaintiff  had  good  cause  of  action  only  on  one,  and  issue  was 
joined  on  both,  and  verdict  for  plaintiff  on  both,  and  damages 
entirely  assessed,  it  was  holden  that  plaintiff  could  not  have 
judgment 

Covenant  was  brought  against  two  defendants  for  not  build- 
ing a  house  P;  one  suffered  judgment  to  go  by  default,  the 
other  pleaded  performance,  which  was  found  for  him ;  it  was 
holden,  that  the  plaintiff  could  not  have  a  writ  of  inquiry  of 
damages,  or  judgment  against  that  defendant  who  had  suffered 
judgment  by  default;  because  the  covenant  being  joint  and 
the  performance  of  it  having  been  .established  by  the  verdict, 
it  appeared,  that  plaintiff  had  not.any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamen  informally,  judgment 
cannot  be  arrested ;  for,  however  defective  the  pleadings  are, 
the  court  are  bound  ex  officio  to  give  such  judgment,  as  the 
law  requires  them  to  do  : 

As  where  A.  declared  that  B.,  before  her  intermarriage 
with  C.*>,  by  deed  covenanted  with  A.  to  leave  certain  mat- 
ters to  arbitration,  and  to  abide  by  the  award,  provided  it 
were  made  during  their  lives ;  and  protesting  that  B.  had  not 
before  her  intermarriage  performed  her  part  of  the  covenant^ 

1  Ratclifie  v.  Pcmberton,  1  Esp.  N.  o  Anon.  Cro.  Elii.  685. 

P.  C.  35.  p  Porter  ▼.  Harrifi,  I  Lev.  63* 

m  See  the  form,  Townesend^  8  Bk.  q  Chaniley  ▼.  Wiustanley  and  wife» 

Judg.  55.  sEastyS^e. 

u  Sec  the  forv;  l  Saund.  47> 
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averred  thai  after  making  of  the  indenture  and  the  intermar- 
riage of  the  defendants^  the  arbitrator  awarded  B,  to  pay  a  cer- 
tain sum ;  and  the  breach  assigned  was  the  non-payment  of 
the  sum  so  awarded.  After  verdict  ibr  plaintiff,  on  non  est 
factum  pleaded,  it  was  moved  in  arrest  of  judgment,  that  the 
marriage  of  B.,  after  entering  into  the  covenant  and  before 
award  made,  was  a  revocation  of  the  arbitrator's  authority, 
and  consequently  there  could  not  be  any  breach  of  an  award 
which  he  had  not  any  autiiority  to  make.  Lord  EUenbo- 
rough,  C.  J.  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  the  breach  of  cove- 
nant by  marrying,  there  would  have  been  good  ground  for  the 
defendants' objection  to  the  manner  of  declaring;  but  al- 
though the  plaintiff  had  stated  his  gravamen  informally,  yet 
there  was  a  sufficient  allegation  of  the  &ctof  the  marriage 
being  before  the  award,  which  constituted  a  breach  of  cove- 
nant to  warrant  the  court  in  giving  judgment  for  the  plaintiff 
on  that  ground.  Rule  discharged. 
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CHAP.  XIV. 

DEBT. 

L  Of  the  Action  of  Debt,  and  in  what  Cases  it  may 

be  maintained. 
IL  Dehi  <m  Simple  Contract. 
IIL  Debt  on  Bond — Of  the  Pleadings: 

1.  General  issue,  non  est  factum,  and  Evidence 

thereon. 
9.  Accord  and  Satisfaction. 

3,  Duress. 

4.  Illegal  Consideration, 

1.  By  the  Common  Law ;  immoral — in  restfaint 

of  Trade,  S^c. 

2.  By  Statute ;  Gaming'-^ale  of  O^ce— St- 

mony^^Usury. 
•    5,  Infancy. 

6.  Payment — Solvit  ad  Diem — Solvit  post  Diem, 

and  Evidence  thereon, 

7.  Release. 

8.  Set- Off. 

IV.  Debt  on  BaiUbond^^Stat.  23  H.  6.  c.  10. — As^ 
signment  of  Bail-bond  under  Stat.  4  Ann.  c.  10. 
Declaration  by  Assignee — Of  the  Pleadings; 
comperuit  ad  J)tem — Nul  tiel  Record. 
V.  Debt  on  Bond^  with  Condition  to  perform  Cove- 
nants — Assigning  Breaches  und^  Stat.  S  Sf9 
W.3.C.II.S.8. 

VI.  Debt  on  Bond  of  Ancestor  against  Heir — Pleads 
tngSy  Riens  per  Descent — Replication — Of  the 
Liability  of  the  Heir  for  the  Value  of  the  Land 
aliened  under  3  £f  4  W.  Sf  M.  c.  14.  s.  5. — Of 
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the  Liability  of  Devisee  under  the  same  Statute. 
Judgment — Execution . 

VII.  Debt  on  Judgment.  • 

VI II.  Debt  for  Rent  Arrear—Stat.  4  G.  2.  c.  28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat.  11  G.2.  c.  19.  against  Tenants 
holding  over  after  Notice  given  by  themselves-^ 
Declaration — Debt  for  Use  and  Occupation — 
Pleadings — Evidence. 

IX.  Debt  against  Sheriffs  ^^^for  Escape  of  Prisoner 
in  Execution — Stat.  13  Ed.  1.  c.  11.  1  JR.  2. 
c.  Vt.-^What  shall  be  deemed  an  Escape — By 
whom  the  Action  for  an  Escape  may  be  brought 
--^Against  whom — Declaration — Pleadings—' 
Evidence. 
X*  Of  the  Statutes^  and  general  Rules^  relative  to 
Actions  founded  on  penal  Statutes. 

XL  Debt  on  Stat.  2  G.  2.  c.  'JA.— Bribery  at  Elec- 
tions— Provisions  of  the  Statute — Declaration. 
Evidence — Stat.  7  if  6  fV.  3.  c.  4.  Treating 
Act. 


J.  Of  the  Action  of  Debt ^  and  in  what  Cases  it  may  be 

maintained. 

An  action  of  debt  lies  for  the  recovery  of  a  sum  certain 
upon  simple  ccmtract,  bond,  other  specialty,  or  record;  for 
rent  arrear*;  against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution;  or  upon  statute  by  the  party  grieved  or  conmion 
informer. 

If  a  statute  prohibit  the  doing  an  act  under  a  certain  pe- 
nalty ^  but  does  not  prescribe  any  mode  for  recovering  the 

a  Cartbi  i6l)  9.  b  i  Rol.  Abr.  598.  pi.  18^  19. 
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penalty,  the  party  entitled  may  recover  the  penalty  by  action 
of  debt  X 

Debt  also  lies  for  the  recovery  of  a  sum  of  money  due  under 
an  award*. 

So  debt  lies  for  an  amerciament  in  a  court  leet^.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  defend- 
ant was  an  inhabitant,  as  well  at  the  time  of  the  amerciament, 
as  of  the  offence;  but  the  omission  of  this  averment  will  be 
cured  by  verdict. 

The  plaintiff  declared  in  debt  on  a  deed*,  whereby  the  de- 
fendant covenanted  to  pay  the  plaintiff  so  much  per  hundred 
for  every  hundred  stacks  of  wood  in  such  a  place,  and  bound 
himself  in  a  penalty  for  the  performance;  it  was  averred,  that 
there  were  so  many  stacks,  which  amounted  to  a  sum  exceed- 
ing the  penalty,  for  which  sum  the  plaintifl*  brought  his  action. 
On  demurrer  it  was  objected,  that,  as  there  was  a  penalty  for 
a  certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum:  but  the  objection  was  overruled,  Holt,  C.  J. 
observing,  that  the  plaintiff  had  an  election  either  to  sue  for 
the  penalty,  or  for  the  rate  agreed  on,  although  it  exceeded 
the  penalty;  for  the  penalty  was  inserted  only  to  enforce  pay- 
ment. It  was  then  objected,  that  the  proper  form  of  actioa 
was  covenant,  and  not  debt:  but  per  Cur.  the  plaintiff  may 
have  covenant  or  debt  at  his  election;  for  the  rate  being  cer- 
tain, when  the  defendant  has  the  wood,  the  agreement  be- 
comes certain,  for  which  debt  lies. 

In  the  action  of  debt  the  plaintiff  is  to  recover  the  sum  in 
numero,  and  not  a  compensation  in  damages,  as  in  those  ac- 
tions which  sound  in  damages  only;  such  as  assumpsit^,  &c. 
The  damages  given  in  the  action  of  debt,  for  the  detention  of 
the  debt  are  merely  nominal. 


II.  Debt  on  simple  Contract. 

Debt  lies  upon  a  simple  contract,  either  express  or  im- 
plied', to  pay  a  sum  certain. 

Debt  lies  by  the  payee  against  the  maker  of  a  promissory 
note,  expressing  a  consideration  on  the  face  of  it;  as  where 

c  Adm.  9  Saund.  66.  e  Tn^ledew  v.  Crips,  Ld.  Raym.  814. 

d  Wicker  v.  Norris,  Ball.  N.  P,  167.        Salk.  658.  S.  C. 
Ca.  Temp.  Hardw.  1 16.  S.  C.  f  Bull.  N.  P.  167. 

%  Speake  ▼.  Richards,  Hob.  306- 
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it  is  expressed  to  be  for  value  received*.  But  debt  will  not 
lie  upon  a  bill  of  exchange  against  the  acceptor;  for,  though 
the  acceptance  binds  by  the  custom  of  mercnants,  yet  it  does 
not  create  a  duty  any  more  than  a  promise  made  by  a  stranger 
to  pay,  &c.  if  the  creditor  will  forbear  his  debt  The  drawer 
of  the  bill  is  the  debtor,  and  continues  to  be  the  debtor,  not- 
withstanding the  acceptance;  for  that  is  a  collateral  engage- 
ment only  (1) :  nor  will  debt  lie  for  a  wager*. 

Debt  lies  upon  a  foreign  judgment^ :  as  upon  a  judgment 
of  the  supreme  court  in  Jamaica;  and,  in  an  action  of  this  kind 
it  is  not  necessary  for  the  plaintiff  to  state  the  grounds  of  the 
judgment,  the  judgment  being  of  itBelf  prima  facie  evidence 
of  a  simple  contract  debt :  it  is  competent,  however,  to  the 
defendant,  to  impeach  the  judgment  by  shewing  it  to  have 
been  irregularly  or  unduly  obtained.  To  support  an  action 
on  a  foreign  judgment^,  it  is  not  sufficient  to  prove  the  judge's 
band-writinff  subscribed  to  it;  the  seal  affixed  thereto  must 
also  be  authenticated;  or  evidence  must  be  given  that  the 
court  has  not  any  9eal;  and  then  the  judgment  may  be  esta- 
blished by  proving  the  signature  of  the  judge*^. 

A  declaration  in  debt  for  goods  sold  and  delivered  °,  stating 
that  the  defendant  at  W.  in  the  county  of  M.  was  indebted  to 
the  plaintiff  in  a  certain  sum  for  goods  sold  and  delivered,  is 
sufficient;  for  the  words  **  sold  and  delivered"  imply  a  con- 
tract; as  there  cannot  be  a  sale,  unless  two  parties  agree;  and 
as  the  venue  goes  to  the  whole  declaration,  the  venue  laid 
must  be  taken  to  be  the  place  where  the  contract  was  made  for 
the  sale  of  the  goods. 

Formerly  it  was  considered  as  necessary,  that  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  of  the 
declaration  should  correspond  exactly  with  the  sum  de« 
manded  in  the  recital  of  the  writ,  and  neither  exceed^  nor 
fM  short  of  iti*.     But  this  is  not  now  considered  as  requi- 

h  Bishop  V.  Young,  9  Boi.  it  Pal.  78.  m  Al?es  ?.  Banbury,  4  Camp.  93. 

i   I  A.  Raym.  69.  n  Emery  ▼.  Fell,  9  T.  R.  99. 

k  Walker  ▼.  Witter,  Doag.  1.  o  Hulme  ▼.  Saanders,  9  Lev.  4. 

1   Henry  v.  Adey,  3  £a8t,  92t.  SeeBa-  p  Smith  ▼.  Vowe,  Moore,  298. 
chaoan  ▼.  Ruckcr,  1  Camp.  63. 


(1)  **  Indebitatus  assumpsit  will  oot  lie  in  any  case  except  where 
debt  lies :  therefore  it  lies  not  against  the  acceptor' of  a  bill  of  ex* 
chanere ;  for  the  acceptance  is  merely  a  collateral  engagement :  but, 
indebitatus  assumpsit  lies  against  the  drawer,  who  is  really  the 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the 
drawer,"     Hard's  case,  Salk.  33* 
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site ;  and  in  a  late  case^^  where  debt  was  brought  on  simple 
contract,  it  was  holden,  on  special  demurrer  to  the  declara- 
tion, that  the  declaration  was  good,  although  the  sums  claimed 
to  be  due  in  the  several  counts  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ ;  and  although  the  breach 
was  assigned  for  non-payment  of  the  sum  demanded;  the 
court  observing,  that  in  aebt  on  simple  contract  the  plaintiff 
mi^ht  prove  and  recover  a  less  sum  than  he  demand^  in  the 
writ  In  like  manner  where  an  action  of  debt  was  brought  in 
the  Court  of  King*s  Bench ',  on  a  bond,  and  several  simple 
contracts,  and  the  amount  of  the  sums  claimed  to  be  due  in 
the  several  counts  exceeded  the  sum  demanded  in  the  begin- 
ning of  the  declaration,  it  was  holden,  on  special  demurrer, 
that  the  declaration  was  good ;  for  the  words  **  of  a  plea  that 
he  render  £  "  in  the  King's  Bench,  at  least  are  superfluous 
words,  and  being  rejected  there  will  not  be  any  repugnance  on 
the  face  of  the  declaration.  See  also  the  opinion  expressed 
by  Lord  Mansfield,  C.  J.  in  Walker  v.  Witter,  1  Doug.  3d 
edit.  6.  "  it  is  not  necessary  that  the  plaintiff  should  recover 
in  debt  the  exact  sum  demanded.*'  See  also  Aylett  v.  Low, 
2  Bl.  R.  1221,  where  in  debt  on  a  mutuatus  for  200/.  and  ver- 
dict for  100/.,  the  court  refused  a  new  trial;  although  it  was 
urged,  that  debt  being  an  entire  thing,  it  could  not  be  re* 
covered  in  part. 

q  M*QuilUn  ▼.  Cox,  i  H.  Bl.  349-      r  Lord  v.  Houiton,  li  Eattp  69. 
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III.  Debt  on  Bond — Of  the  Pleadings. 

1.  General  Tssue^  non  est  factum ,  and  Evidence 

thereon. 

2.  Accord  and  Satisfaction. 

3.  Duress. 

4.  Illegal  Consideration^ 

1.  Bt/  the  Common  Late  ;  immoral — in  Re* 

straint  of  Trade ^  6rr. 

2.  By  Statute;  Gaming^Sale  of  Office-^ 

Simony-^Usury. 

5.  Infancy. 

6.  Payment^^Sohit    ad    Diem-^Solvit   post 

Diem,  and  Evidence. thereon. 

7.  Release. 

8.  Set' Of. 

Debt  on  Bond. — If  a  bond  be  dated  on  a  day  certain,  with 
a  penalty  conditioned  for  the  payment  of  a  lesser  8um%  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
such  sum  is  payable  on  the  day  of  the  date ;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  master 
to  compute  principal,  interest,  and  costs,  and  on  payment  of 
the  same,  will  stay  the  proce^ings  under  the  stat.  4  Ann. 
c.  16\  ?.  13.  Interest  will  become  due  on  such  bondS  al- 
though not  expressly  reserved,  and  is  to  be  computed  from 
the  day  on  which  the  money  secured  by  the  bond  becomes 
payable,  viz.  the  day  of  the  date. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days",  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  day  be  past  (2).    But  upon  a  bond  with  a  pe- 

I   Farquharv.  IVforris,  7  T.  R.  124.    t  7T.R.  i«4. 

See  also  Nose  ▼.  Bacoo,  Cro.  Eliz.    u  I  Inat.  47.  b.  992.  b.  F.  N.  B.  304. 
79s.     1  Inst.  80S.  a. 


(9)  Debt  will  not  lie  on  a  promisMry  note  payable  by  instal- 
ments, until  the  last  day  of  payment  be  past.  Rudder  v.  Price, 
I  H.  Bl.  547.  See  the  elaborate  iudgment  of  the  court,  and  the 
distinction  there  taken  between  debt  and  assumpsit  in  this  respect. 
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ftalty  conditioned  to  pay  several  suifis  of  money  at  differeni 
days*,  debt  will  lie  immediately  on  default  of  payment  at 
either  of  the  days  (3) :  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rvile 
holds,  although  the  condition  of  the  bond  does  not  expressly 
provide  **  that  in  default  of  payment  at  any  of  the  said  times^ 
the  bond  shall  be  in  force." 

If  A.  enter  into  a  bond  to  pay  money  On  two  several  cod* 
'  tingencies,  the  obligee  may  maintain  debt  on  the  happening 
of  either  contingency  '. 

If  an  instalment  of  an  annuity  ■,  secured  by  bond,  be  not 
paid  on  the  day,  the  bond  is  forfeited,  and  the  penalty  is  the 
debt  in  law,  for  which  judgment  may  be  entered,  which  shall 
stand  as  a  security  for  the  growing  arrears  of  the  annuity. 

*  Where  a  place  of  date  is  mentioned  in  the  bond  *,  it  is  in- 
cumbent on  the  plaintiff  to  set  it  forth  in  the  declaration,  so 
that  the  bond  produced  in  evidence  may  agree  with  the  bond 
declared  on.  Hence,  if  a  bond  be  dated  abroad,  the  decla- 
ration  must  state  the  place  of  such  date,  and  then  the  venue 
must  be  added  for  a  place  of  trial. 

But  where  a  promissory  note  was  dated  at  Paris,  and  the  de- 
claration merely  stated  that  it  was  made  at  London,  omitting 
the  place  of  date.  Lord  Ellenborough  held  the  omission  to  ba 
immaterial  \ 

In  an  action  of  debt*  upon  bond,  the  court  will  not  permit 
money  to  be  paid  into  court,  but  will  refer  it  to  the  master  to 
compute  what  is  due  for  principal  and  interest 

%  Cofltes  ▼.  Hewitt,  l  Wilt.  80.  Bull.  Salk.  6S9.  S.  C.  i  Inst.  961.  b.    ^H 

N.  P.  168.  S.  G.    Hallett  r.  Hodgetf,  also  Dutch  W.  I.  Company  t.  Vaft 

ctled  by  the  Reporter,  ]   Wils.  SO.  iMoses,  1  Str.  6l9. 

&  Say.  R.  99-  S.  i\  b  Houriett  v.  Morris,   3  Camp.  N.  P. 

y  1  Lev.  54.  C.-303. 

B  Judd  V.  Evans,  6T.  R.  399.  c  Anou.  £.  95  G.  3.  B.  R.  MSS. 

Ji  Robert  ▼.  Haroage,  Ld.  Raym-  1043. 


(3)  So  on  a  covenUnt  or  promise  to  prty  a  sum  of  money  by  in- 
italmentM,  an  action  of  covenant  or  assumpsit  will  lie  iinra'ediateljr 
on  the  non-payment  of  the  first  instalment,  1  Inst.  292,  b.  Milled 
ir,  Milies^  Cro.  Car.  <24f .  So  if  money  is  awarded  to  be  f>aid  at 
different  days,  assumpsit  will  lie  on  the  award  for  each  sum  as  it 
becomes  due,  and  the  plaintiff  shall  recover  damages  accordingly  3 
and  when  another  sum  of  the  mtfney  awarded  shall  become  due, 
the  plaintiff  may  commence  a  new  action  for  that  aUo,  and  so  on 
ioties  ^voties.  Cooke  v.  Whorwood,  2  Saund.337.  The  same  rule 
koldi  la  respect  of  duties,  which  touch  the  realty.     1  Inst  292.  bi 

k  lb 
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Of  the  Pleadings : 

1.  General  Issue,  non  est  factum,  and  Evidence  thereon. 

The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 
factum  ;  because  the  action  is  grounded  upon  the  specialty. 
If  the  defendant  plead  nil  debet  instead  of  non  est  factum^ 
the  plaintiff  may  take  advantage  of  it  upon  general  demurrer**. 
Upon  the  issue  of  non  est  factum,  the  plaintitf  must  prove 
the  execution  of  the  bond-  by  the  defendant.  Proof  that  one, 
who  called  himself  D.,  executed,  is  not  sufficient,  if  the  wit- 
ness did  not  know  it  to  be  the  defendant*.  To  prove  the 
execution  of  a  bond,  the  sealing  and  delivery  must  be  proved. 
Proof  of  the  sealing  only  is  not  sufficient.  Hence  in  a  cas^^ 
where  the  jury  found,  that  the  defendant  sealed  the  bond 
and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without 
any  other  delivery,  or  any  other  thing  amounting  to  a  deli- 
veiy*,  the  court  were  of  opinion,  that  this  was  insufficient ; 
observing,  that  it  was  not  like  the  case  which  had  then. lately 
been  adjudged  «,  where  the  obligor  had  sealed  the  bond,  and 
cast  it  upon  the  table,  saying  "  this  will  serve,'*  which  was 
holden  a  good  delivery ;  because  from  the  expressions  used 
by  the  obligor,  it  appeared  to  be  his  intention  that  it  should 
be  his  deed.  If  the  obligor  says  to  the  obligee,  "  it  is  suffi- 
cient for  you,"  or  **  take  it  as  my  deed,"  or  the  like  words, 
it  is  a  sufficient  delivery  \  If  a  person  deliver  a  writing 
sealed  to  the  party  to  whom  it  is  made,  as  an  escrow,  that  is, 
to  be  his  deed  upon  certain  conditions,  that  is  an  absolute  de- 
livery of  the  deed,  being  made  to  the  party  himself*.  But  a 
deed  may  be  delivered  to  a  stranger  as  an  escrow  ^, 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living, 
and  capable  of,  being  examined,  such  witness  alone  is  com- 
petent to  prove  the  execution ;  because  he  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
Which  a  stranger  may  be  ignorant  (4) ;  and  for  this  reason  it 

d  Anon,  s  Wils.  lo.  %  1  lort.  36-  a. 

«  Memot  V.  Bates,  H.  4  G.  9.  Bull.  N.  h  ]  logt.  36.  ». 

P.  171.  i   lb. 

f  Chamberlatn  ▼.  Staintoo,  Cro.  Elii.  k  lb. 

19a.    1  Leon.  140.     Dyer  in  niarg. 

199.  S.  C. 


(4)  This  rule  is  religiously  adhered  to,  nor  can  it  be  dispensed 
with,  even  where  the  iastniment  is  not  the  foundation  of  the  ac'* 
tioiiy  but  ouly  given  in  evidence  collaterally.    See  the  opinion  of 
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has  been  holden',  that  a  confession  or  acknowledgment  of 
the  party  executing  the  bond  will  not  dispense  with  this  tes- 
timony. Even  the  admission  of  the  obligor  of  the  execu- 
tion of  a  bond  in  an  answer  to  a  bill  in  chancery  ",  filed  for 
the  express  purpose  of  obtaining  such  admission,  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness  (5).  It  is  not 
necessary  that  the  subscribing  witness  should  actually  see  the 
party  execute  the  bond ",  for  if  the  witness  be  in  an  ad- 
joinmg  room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  witness,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this  is 
^ufficient  If  there  be  two  or  more  subscribing  witnesses,  it 
will  only  be  necessary  to  call  one  of  them.  If  the  sub- 
scribing witness  be  interested  at  the  time  of  the  execution  ^, 
and  also  at  the  time  of  the  trial,  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  hand- 
writing be  sufficient  In  this  case  proof  of  the  hand-writing 
of  the  contracting  party  ^  must  be  adduced  (6).  If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
infamous  \  or  is  domiciled ',  or  absent  in  a  foreign  country, 
.  and  out  of  the  jurisdiction  of  the  court  •,  at  the  time  of  trial; 
or  that  intelligence  cannot  be  obtained  of  him  after  reasonable 
inquiiy  has  been  made ' ;  proof  of  his  hand-writing  will  in 
such  cases  be  sufficient  (7). 

1  Abbott  ▼.  Plumbe,  Doug.  2 IS.  ■  Prince  ▼.  Blackburne,  9  East's  R* 

m  Call  V.  DiiUDing,  4  East,  53.  950. 

u  Park  V.  Mears,  2  Bos.  6c  Pul.  917.  t  Cuuliffe  v.  Scfton,  2  East,  i83.  Cros* 

o  Swire  V.  Bell,  5  T,  R.  371.  by  t.  Percy,  i  Taunt.  364-    Wardelt 

p  Godfrey  v.  Norris,  Str.  34.  v.  Ferroor,  9  Camp.  N.  P.  C.  989.  S. 

q  Jones  ▼.  Mason,  9  Stc  933.  P.  Parker  t.  Hoskius,  9  Taunt.  993. 
r  Coghlan  v.  Williamson,  Douj;.  93. 


Ld.  Alvanley,  C.  J.  in  Manners,  q.  t.  v.  Postan,  4  Esp.  N.  P.  C. 
240. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitlted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to 
thelH>nd,  Lord  Ellenborough  ruled,  that  this  must  be  taken  as  a 
presumptive  admission  of  all  the  subscribing  witness  professed  to 
attest,  and  would  have  been  called  to  prove,  and  consequently,  that 
it  was  not  necessary  to  bring  proof  of  delivery.  Milward  v.  Teniplcy 
1  Camp.  N.  P.  C.  375.  ^ 

(6)  In  Godfrey  v.  Norris,  Str.  34.  where  the  plaintiff  wafi  admi- 
nistrator de  bonis  non  of  the  obligee,  and  the  only  surviving  witness 
I0  the  bond,  Parker,  C.  J.  permitted  evidence  of  the  hajid- writing 
of  the  obligor  to  be  given« 

(7)  So  where  a  bond  is  attested  by  two  witnesses  and  one  is  dead, 

LL  9 
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By  Stat  !16  G.  3.  c.  57.  8.  38.  deeds  executed  in  the 
Indies,  and  attested  by  witnesses  /Acre,  are  made  evidence  on 
proof  of  the  hand-writing  of  the  parties,  and  of  the  witnesses, 
and  also  that  the  witnesses  are  resident  in  the  £ast  Indies. 


and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof 
of  the  hand*wnting  of  the  wttness  that  is  dead  is  sufKcient  *. 

It  appears  from  Wallis  v.  Delancey,  7  T.  R.  2^6.  n.  that  Lord 
Kenyon  thought  it  necessary  in  cases  of  this  kind,  that  the  hand- 
writing of  the  obligor  should  be  proved,  as  well  as  the  hand- writing 
of  the  subscribing  witness.  But  although  this  point  was  doubtful 
formerly,  it  appears  to  have  been  solemnly  decided  in  the  following 
tase.  ' 

Debt  on  bond  f :  there  was  one  witness  to  the  bond  who  was 
dead,  his  hand-writing  was  proved,  but  not  the  hand-writing  of  tb« 
obligon 

On  Serjt*  Kerby's  objecting,  that  hand-writing  of  obligor  waft 
not  proved,  Lord  Loughborough  directed  a  non-suit. 

Walker,  Serjt.  moved  to  set  aside  the  non  suit ;  liecause  signa- 
ture is  not  necessary)  and  if  subscribing  witness  had  been  dead,  he 
need  not  have  proved  hand-writing  of  obligor.  Cited  2  Rep.  5. 
Salk.  462.  and  Ford's  MSS;  note  of  case  before  Eyre,  C.  J.  where 
a  deed  was  attested  by  two  witnesses  who  were  dead— -the  hand- 
writing of  one  of  the  witnesses  only  was  proved,  and  not  the  hand« 
writing  of  the  other  witness  or  of  the  party  executing  deed."^ 
Kerby,  Serjt.  The  obligor  need  not  have  signed,  but  having 
signed  the  bond,  his  hand  writing  ought  to  have  been  proved ;  the 
encient  reason  (3  Lev.'  1.)  for  sealing  is  now  at  an  end,  the  mostsa* 
tisfactory  proof  is  the  hand-writing,  instead  of  sealing— the  wit- 
neiiVs  attestation  is  not  the  only  evidence,  and  after  his  death  there 
being  no  opportunity  of  cross-examining  him  as  to  the  execution, 
best  evidence  is  that  of  obligor's  hand-writing-— relied  on  the  prac* 
tice.  Lord  Loughborough  thought  the  proof  of  obligor's  hand« 
writing  much  the  roost  satisfactory  to  court  and  jury.  Gould,  J« 
thought  so  too,  and  according  to  nis  memory  it  in  as  the  practice  on 
Western  circuit*  Nares,  J.  differed  on  prmciple  and  practice  of 
Oxford  circuit.  Heath,  J.  concurred  with  ^ares,  J.  on  principle 
and  practice-^^-said  that  it  was  good  primA  facie  evidence.  Lord 
Louc^hborough,  C  J.  thought  the  practice  ought  to  decide,  and 
would  take  time  to  inquire  of  it— afterwards  the  court  granted  a 
new  trial.  N.  In  conversation  a  few  days  after,  Gould^  J.  ex- 
pressed his  dissatisfaction  to  Serjt.  Kerby. 

In  addition  to  the  preceding  decision  it  may  be  observed^  that 
Mr.  J.  BuUer,  in  Adam  v.  Kerr,  1  Bos.  and  Pul.  S6l,  held,  **  that 
the  hand-writing  of  tlte  obligor  need  not  be  proved  ;  that  of  the 

•  Adiiin  V.  Kerr,  i  Bui.  and  Pul.  360. 

t  Goagk  r.  Cecil,  C.  l'*  Trio.  94  G.  &  Serjt.  HilPt  MF«  91 .  p.  7*f 
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If  the  bond  be  30  years  old  or  upwards",  it  may  be  given 
In  evidence  without  any  proof  of  the  execution  (8) ;  some  ac-^ 
county  however,  ought  to  be  given  of  it,  where  found,  8cc\ 
in  ord!er  to  raise  the  presumption,  that  it  was  regularly  exe- 
cuted (9).  But  if  there  be  any  blemish  in  the  bond  by  razure 
or  interlineation,  the  execution  ought  to  be  proved,  although 
the  bond  be  above  30  years  old,  by  the  subscribing  witness, 
if  living,  and  if  he  is  dead,  by  proving  his  hand-writing,  in 
order  to  encounter  the  presumption  arising  from  the  razure, 
&c. 

The  defendant,  on  the  general  issue  of  non  est  factum  ^^ 
may  give  in  evidence  any  thing  which  proves  the  deed  to  be 
void  at  the  time  of  pleading ;  as  razure,  interlineation,  addi* 
tion  tOf  or  other  alteration  of  the  deed  in  a  material  point  by 

«  Boll.  N.  p.  255.  y  Pi|rot*8  case,  ii  Rep.  s;  «.    a  lUp. 

X  Governor  and  Company  of  Chelsea        I19.  b. 

Water  Works  r.  Cowper,  1  £sp.  N. 

P.  €.275. 


fiubscribing  witness,  when  proved,  is  evidence  of  every  thing  on  the 
face  of  the  paper ;  which  imports  to  be  sealed  by  the  party,"  The 
same  doctrine  may  l)e  inferred  from  the  cases  of  Cunlilfe  v.  Sciton, 
3  East,  183.  and  Prince  v.  Blackburn,  2  East,  250. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed, 
executed,  then  the'  execution  may  be  proved  by  evidence  of  the 
hand-writing  of  the  party  *.  The  same  rule  holds  with  respect  to  4 
promissory  notef, 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds^ 
e,  g.  old  receipts.     Fry  v.  Wood,  M.  11  G.  2.  B.  R.  MSS. . 

(9)  It  is  worthy  of  remark,  that  in  Rees  v.  M ansell,  Hereford 
Sum.  Ass.  1765,  MSS.  Perrot,  Baron,  held,  that  if  a  deed  is  read 
in  evidence  on  account  of  its  antiquity,  yet  if  on  the  other  side  it  i^ 
shewn,  that  one  of  the  witnesses  is  alive,  he  must  be  produced  ;  or 
the  deed  must  be  rejected.  And  he  said  a  deed  being  produced  in 
B.  R.  and  going  to  be  read,  it  appeared  that  Sir  J.  Jtkyll  was  a 
subscribing  witness;  upon  which  the  court  said,  they  knew  he  was 
alive,  and  if  he  did  not  come  to  prove  it,  plaintiff  must -be  non-suit« 
Jt  was  mentioned  to  have  been  said,  by  Y'ates,  J.  on  a  former  cir* 
cuit,  that,  for  the  sake  of  practice,  the  witness  should  not  be  ad- 
mitted to  prove  an  old  deed,  even  if  he  attended  for  that  purpose  ; 
but  Perrot,  fi.  retained  his  opinion,  and  said,  that  an  old  deed  is 
admitted  only  on  a  presumption^  that  the  witnesses  are  dead  ;  but 
when  the  contrary  is  made  to  appear,  they  must  be  called. 

« 

*  Fitzgerald  t.  Elsee,  9  Camp.  N.  P.  C.  635.  Lawrence,  J, 
t  LemoQ  V.  Dean^  2  Camp.  N.  P.  C.  636.  n.  Le  Blanc,  jf« 
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the  obligee,  or  even  by  a  stranger  without  the  privity  of  the 
obligee.  In  like  manner  the  defendant,  on  non  est  factum, 
may  give  in  evidence  coverture*  or  lunacy  •,  at  the  time  of 
execution ;  or  that  the  bond  was  given  to  a  feme  covert,  and 
her  husband  disagreed  to  it ;  or  that  the  bond  was  delivered  as 
an  escrow* ;  or  that  he  was  made  to  execute  it  when  he  was^ 
so  drunk,  that  he  did  not  know  what  he  did^  But  if  the 
deed  is  voidable  only,  ^  by  reason  of  infancy  or  duress,  in 
these,  and  the  like  cases,  the  obligee  cannot  plead  non  est 
factum ;  for  it  is  his  deed  at  the  time  of  action  brought,  and 
must  be  avoided  by  special  pleading*.  So  if  the  bond  is  void- 
able by  statute,  that  must  be  pleaded  specially.  In  the  case 
of  a  joint  bond,  if  one  obligor  only  be  sued,  he  must  plead 
the  matter  in  abatement  • ;  for  he  cannot  take  advantage  of  it 
in  evidence  on  the  general  issue  non  est  factum^  ^  although  it 
appear  upon  the  declaration-  that  there  are  other  obligors'; 
nor  can  he  demur  upon  oyer\  So  where*  the  bond  is  exe- 
cuted by  three  obligors,  and  two  only  are  sued  *.  But  where 
it  appears  on  the  record,  the  objection  may  be  taken  in  arrest 
of  judgment  ^ 

2.  Accord  and  Satisfaction, 

f 

It  appears  from  some  of  the  books',  that  to  debt  on  bond 
an  accord  executed  before  the  day  of  payment  may  be  plead- 
ed. I  am  not,  however,  aware  of  any  case,  in  which  this 
poirtt  has  been  expressly  determined.  If  such  plea  can  be 
pleaded,  the  following  rules  ought  to  be  attended  to;  first, 
that  the  thing  ,2[iven  in  satisfaction  be  of  ?ome  value  in  con- 
templation of  law  * ;  hence,  a  release  of  an  equity  of  redemp- 
tion is  not  sufficient :  secondly,  if  the  debt  arises  by  the  per- 
formance or  breach  of  the  condition",  and  not  by  virtue  of  the 
bond,  the  accord  and  satisfaction  must  l)e  pleaded  in  tlischargc 
of  the  condition,  and  not  of  the  bond ;  lastly,  if  the  debt 

c  18  Mod.  609.  per  Holt,  C.  J.    I^ni.  f  Whelpdalc^a  cane,   5  Rep.    II9.  a. 

bert  y.  Atkins,  s  Camp.  N.  P.  C  Strad  v.  Moon,  Crp.Jac.  152. 

272  S.  P.  %  Suuth  V.  Tanner,  2  Taunt.  254. 

»  YatetT.  Boen,  SCr.  n04.   per  Lee,  h  Gilbert  ▼.  Bath,  Sir.  5U3. 

C.  J.  on  the  anthority  of  Smith  v.  i    South   ▼.   Tanner,   9  Taunt*  254. 

€arr,  by  Pengelly,  C.  B.     See  Faol-  Gaulton  v.Challinerand  Wilkinson, 

der  ▼.  Silk,  3  Camp.  N.  P.  C.  126.  1  Wms.  Sannd.  291  e.  u. 

•  b  Stoytes  ▼.  Pearson,  4  Esp.  N.  P.  C.  k  Homer  v.  Moor,  B.  R.  M.  24  Geo. 2. 

2S5.  Ellenboroogh,  C.  J.  cited  by  Aston,  J.  5  Bnrr.  2(^14. 

c  Cole  y.  Robbins,  per  Holt,  C.  J.  1    Anon.  Cro.  Eiiz.  46.  cited  in  Com* 

Salk.  MSS.  Bull.  N.  P.  172.  Pitt  t.  Dig.  Accord,  (A.  1.) 

Smith,  3  Ckmp.  N.^P.  C.  33*  ni  Preston  v.  Christmas,  2  Wils.  s6. 

d  5  Rep.  119.  a.  n  Neaier.  Sheffield,  Yetr.  199. 
e  Watts  V.  Goodman,    Lord  Raym. 

1460. 
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arises  upon  an  obligation  without  a  condition®,  satisfaction 
by  deed  only  can  be  pleaded;  for  the  bond  itself  cannot  be 
discharged  without  specialty. 

Accord  and  payment  of  part  before  the  day  >*,  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  accepted  in  full  satisfaction  of  the  debt,  is  not  a  good 
plea ;  because  the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  in  satisfaction  of 
another^,  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleaded  in  bar  to  debt  on  bond ;  because  parcel  of  the 
debt,  before  the  day,  may  be  more  beneficial  to  the  obligee 
than  the  whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material.  But  care  must  be  taken  in  this  case  to  plead 
the  payment  of  part  to  have  been  made  in  full  satisfaction'; 
for  if  the  plea  states  the  payment  of  part  generally^  it  will 
be  bad. 

3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  ob- 
tained by  duress  of  imprisonment  (10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lies  on  the  defendant.  If 
the  defendant  can  prove  that  he  was  compelled  to  execute  the 
bond,  \yhen  he  was  under  an  arrest,  without  legal  process*, 
or  by  the  process,  or  warrant  of  a  pei^on  not  having  legal  au- 
thority %  it  is  sufficient  So  if  the  arrest  was  by  warrant  from 
a  justice  of  the  peace,  on  a  charge  of  felony,  where  there  had 
not  been  any  felony  committed";  or  if  the  defendant,  having 
been  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison  '^y  it  will  be  construed  a  duress. 

The  duress  must  be  of  the  person  (11)  of  the  defendant  or 

o  S.  C.  Cro.    Jac.    3r>4.    Preston  v.    r  Id.  ReiolFed. 
,    Chrislmas,  3  Wils.  8(3.  s  Com.  Dig.  FIcad.  (8  W.  19  ) 

p  BaUton  V.  Baxter,  Ci*o.   Eliz.  304.     t    Id. 
•q  Cro.  Elix.  71(5.     Hob.  69,9.    Cro. 

Car.  85.     Admitted  in  PinQePs  case, 

5  Uep.  1 17.  a. 


u  AleyD,g3. 
X  9  Inst.  482. 


(10)  See  the  form  of  this  plea  in  the  Clerk's  Atidistaot,  77. 

(11)  In  I  R.  Abr.  687*  p«  3*  it  is  said»  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pi.  14.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  vias  holden  void.  But  in  Sumner  and  Feryman,  Hil.  1 708. 
cited  in  2  Str.  917*  it  is  said  to  have  been  holden,  that  a  bond  could 
not  be  avoided  by  duress  of  goodst  See  also  Bro.  Abr.  Duress, 
i>hl6.S.P. 
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his  wife^;  one,  who  is  a  surety  only,  cannot  plead  that  tba 
bond  was  obtained  by  duress  of  the  principal*,  where  the 
bond  is  joint  and  several\  It  has  been  observed,  that  duress 
must  be  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue  non  est  factum ;  for  a  bond  obtained  by  duress  i| 
not  void,  but  voidable  only. 

To  the  plea  of  duress  the  plaintiflF  may  reply  that  the  de- 
fendant was  at  large  at  the  time  of  the  execution^,  and  that 
\ie  sealed  and  delivered  the  bpnd  voluntarily,  and  not  by  du-i 
iress  of  imprisonment 


4.  Illegal  Consideration^ 

1.  By  the  Common  Law — Immoralr^In 

Restraint  of  Trade,  S^c. 

2.  By  Statute — Gaming — Sale  of  Office-^ 

Simony  «-  Usury. 

1.  By  the  Common  Law'^  Immoral. — A  bond  may  be 
avoided,  if  it  has  been  made  upon  an  immoral  consideration : 
;is  where  the  condition  of  the  bond  was,  that  the  obligee  and 
obligor  should  live  together  in  a  state  of  fornication^.  But  a 
bond  given  in  consideration  of  past  cohabitation  with  an  un« 
married  woman,  is  good;  because  it  shall  be  intended  as  a 
compensation  for  the  wrong  done  "^  ( 12). 

In  Restraint  of  Trade. — ^With  respect  to  bonds  made  in  re* 
$traint  of  trade,  it  may  be  observed,  that  wherever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  useful  contract, 
and  such  as  cannot  be  set  aside  without  injury  to  a  fair  con- 
tractorj  it  ought  to  be  maintained,  provided  the  restraint  is 
limited  to  a  particular  place;  but,  if  the  restraint  is  general^ 
that  is,  not  to  exercise  a  trade  throughout  the  kingdom,  the 
bond  is  void  (13)^ 

y  Bro.  Abr.  Duress,  pi  i8.  b  CI.  Ass.  77* 

z  Huscombe   r.  SUoding,  Cro.  J«e.    c  Walker  v.  Perkins,  s  Burr.   1S6S« 

187.    Adjiidi^d  on  deoiurrer.  i  61.  Rep.  517.  S.  C. 

a  1  Roll.  Abr.  687.  pi.  6.  d  Turner  v.  Vaughau,  2  Wils.  339. 


(12)  See  Marchiones8  of  Annandale  y.  Harris,  2  P.  Wins.  432. 
Priest  T.  Parrot,  2  Yez.  160.  and  Gray  v.  Matbias,  5  Yes.  Jud.  286. 

(13)  «  The  general  rale  is,  that  all  restraintfi  of  trade  (which  thf 
}aw  BO  much  favours),  if  nothing  more  appear,  are  bfMl*    Thi^  is 
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In  debt  upon  bond»  the  defendant  prayed  oyer  of  the  con- 
dition", which  recited)  that  the  defendant  had  assigned  to  the 
plaintiff  a  lease  of  a  messuage  apd  bakehouse  in  Liquorpond 
Street,  in  the  parish  of  St  Andrew,  Holborn,  for  the  term  of 
five  years ;  and  provided,  that  if  the  defendant  should  not 
exercise  the  trade  of  a  baker  within  that  parish,  during  the 
said  term ;  or,  in  case  he  did,  should  within  three  days  after 
proof  thereof  made,  pav  to  the  plaintiff  the  sum  of  50/.,  then 
the  bond  should  be  void.  The  defendant  then  pleaded,  that 
he  was  a  baker  by  trade,  that  he  had  served  an  apprenticeship 
to  it,  by  reason  whereof  the  bond  was  void ;  wherefore  be  t 
traded,  as  it  was  lawful  for  him  to  do.  On  demurrer,  the 
court  adjudged  the  bond  to  be  good,  on  the  ground,  that 
from  the  particular  circumstances  and  consideration  set  forth, 
the  contract  appeared  to  be  reasonable  and  useful,  and  that  the 
restraint  was  a  particular  restraint,  founded  on  a  valuable  con- 
sideration. See  also  the  case  of  Chesman  v.  Nainby ,  2  Str.  739. 
3  Bro.  P.  C.349.  in  which  the  courts  of  common  pleas,  king's 
bench,  and  house  of  lords,  successively  recognized  the  same 
principle,  viz.  that  contracts  entered  into  between  two  per- 
sons, to  restrain  one  of  them  from  setting  up  or  exercising  a 
particular  trade  or  employment,  within  a  certain  limited  dis^ 
tricty  and  for  a  valuable  cQnsideration,  were  valid  in  law. 

As  to  the  limits  within  which  a  person  may  restrain  him- 
self from  exercising  his  trade,  it  is*  impossible  to  lay  down 
any  rule  for  ascertaining  in  what  cases  such  limits  are  reason- 
able and  what  not  In  Chesman  v.  Nainby,  the  distance 
within  which  the  obligor  agreed  not  to  exercise  the  same 
trade  with  the  obligee,  was  half  a  mile  only  from  the  place 
where  the  obligee  resided.    In  Clerk  v.  Comer,  Cas.  Temp. 

c  Mitchel  ▼.  Reynolds,  i  P.  Wins.  18]. 


Ithe  rule  which  is  laid  down  in  the  famous  case  of  Mitchel  v.  Rey- 
nolds, (which  is  well  reported  in  I  P.  Wins.  181.;  in  which  Lord 
Macclesfield  took  such  great  pains,  and  in  which  all  the  cases  and 
larguments  in  relation  to  this  matter  are  thoroughly  weighed  and 
considered.)  But  to  this  general  rule  there  are  some  exceptions ; 
as  first,  tliat  if  the  restraint  be  only  particular  in  respect  to  the  time 
or  place,  and  there  be  a  good  consideration  given  to  the  person  re- 
strained, a  contract  or  agreement  upon  such  consideration  so  re- 
straining a  particular  person,  may  be  good  and  valid  in  law,  not- 
withstanding the  general  rule,  and  this  was  the  very  case  of  Mit- 
chel v.  Reynolds."  Per  Willes,  C.  J*  in  the  Master,  &c.  of  Gun- 
makers  v.  Fell,  Willes,  388.  See  further  on  this  subject  Gale  t« 
^^,  8  East^  86. 
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Hanlw.  53.  and  7  Mod.  230.  8vo.  edit.  S.  C.  by  the  name  ef 
Colnier  v.  Clark,  the  condition  w^as,  not  to  cany  on  trade 
within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  holden  to  be  good.  And  in  a  more  recent  case 
of  Davis  V.  Mason,  5  T.  R.  118.  where  the  defendant  had 
bound  himself  not  to  practice  as  a  surgeon  within  ten  miles  of 
the  plaintiff's  residence,  the  court  did  not  think  the  Limits  un- 
reasonable, and  on  the  authority  of  Mitchel  v.  Reynolds,  the 
bond,  being  founded  on  a  valuable  consideration,  was  adyudg^ 
good  (14). 

•  It  is  impossible  to  enumerate  every  species  of  illegality  for 
which  a  bond  may  be  avoided :  but,  before  I  close  this  head, 
I  cannot  forbear  to  mention  one  case  relative  to  it,  which  un- 
derwent a  long  and  serious  discussion.  The  case  alluded  to  is 
that  of  Collins  v.  Blantem^  reported  in  2  Wils.  347.  It  was 
an  action  of  debt  on  bond,  dated  the  6th  of  April,  1765,  in 
which  defendant  was  jointly  and  severally  bound  with  A.  and 
B.  in  the  penal  sum  of  700/.  conditioned  for  the  payment,  by 
A.  and  B.  and  the  defendant,  of  the  sum  of  350/.  on  theOth 
of  May  following.  The  defendant,  having  prayed  oyer  of  the 
bond  and  condition,  pleaded  that  two  of  the  obligors,  A.  and 
B.,  and  three  other  persons,  stood  indicted  by  John  Rudge, 
on  five  several  indictments,  for  wilful  and  corrupt  perjury, 
and  had  severally  pleaded  not  guilty ;  that  the  several  tra- 
verses on  the  indictment  were  coming  on  to  be  tried  at  the 
assizes  in  Stafford,  whereupon  it  was  unlawfully  and  corrupt- 
ly agreed,  between  Rudge  the  prosecutor,  the  plaintiff,  and 
the  five  persons  indicted,  that  the  plaintiff* should  give  Rudge 
his  note  for  350/.,  payable  one  month  after  date,  for  not  ap- 
pearing to  give  evidence  at  the  trial,  and  the  obligors  should 
execute  a  bond  to  the  plaintiff*,  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff'  for  giving  such  note. 
I'he  plea  then  stated  the  carrying  this  agreement  into  effect, 
on  the  6th  of  April,  1765,  and  concluded  with  an  averment, 
that  the  bond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money,  and  therefore  the  bond  was  void  in 

f  Cited  in  5  EAt,  998. 


'  (14)  In  Bunn  v.  Guy,  4  East,  190.  an  agreement  entered  into 
by  a  practising  attorney  in  London,  to  relinquish  his  business  and 
recommend  his  clients  to  two  other  attomies,  and  that  he  would  not 
himself  practice  in  such  business  within  London  and  \  50  miles  from 
-thence ;  and  that  he  would  permit  them  to  make  use  of  his  name 
in  their  firm  for  one  year ;  was  holden  to  be  a  valid  agreement. 
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law.  On  demurrer,  the  court  gave  judgihent  fof  the  defend- 
anton  these  grounds :  Ist,  That  the  whole  transaction  was  to 
he  considered  as  one  entire  agreement ;  for  the  bond  and  note 
were  both  dated  upon  the  sameday,  for  payment  of  the  same 
sum  of  money  on  the  same  day ;  that  it  was  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  perjuiy,  a  crime 
most  detrimental  to  the  commonwealth ;  that  the  promissory, 
note  was  certainly  void,  and  consequently  the  plaintiff  was 
not  entitled  to  recover  upon  the  bond  which  was  given  to  in- 
demnify him  from  such  note ;  they  were  both  bad*,  the  con- 
sideration for  giving  them  being  wicked  and  unlawful.  2dly, 
That  the  Bond  was  void,  because  it  was  given  for  thepurpose 
of  tempting  a  man  to  transgress  the  law.  3dly,  That  the 
special  matter  might  be  pleaded,  although  it  was  objected, 
that  the  law  would  not  endure  a  fact  in  pais  dehors  a  specialty 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  any  thing  less  than  a  deed ;  for  the  condition  in  this  case 
was  for  the  payment  of  a  sum  of  money  ;  but,  that  payment 
was  to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (15),  but 
struck  at  the  contract  itself,  in  such  a  manner  as  shewed  that 
the  bond  never  had  any  legal  entity,  and  if  it  never  had  any 
being  at  all,  tlien  the  maxim,  that  a  deed  must  be  defeated  by 
a  deed  of  equal  streno;th,  did  not  apply  to  this  case.  The 
averment  pleaded  in  this  case  was  not  contradictory  to,  but 
explanatory  of,  the  condition :  as  to  the  argument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift ; 

g  S.  P.  admitted  per  Cur.  ia  Cuthbert  v,  Haley,  8  T.  R.  390. 


(15)  '*  The  general  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded^  does  not  apply  to  this  case ;  the  true  meaning  of  that  rale 
is,  .that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot  be 
alleged  *,  but  matter  consistent  with  the  deed  may ;  the  bond  in 
the  present  case  is  for  the  payment  of  money  ;  the  plea  admits  this, 
and  the  averment  alleges  upon  what  consideration  tliat  monev  was 
to  be  paid,  and  therefore  is  not  inconsistent  with,  or  contradrctoty 
to,  the  condition  of  the  bond ;  this  rule  of  pleading  applied  to  the 
cases  of  simony,  dui'ess,  coverture,  infancy,  &c.'**  Argument  for 
defendant,  S.  C.  2  Wiis.  347.  "  Since  the  case  of  Pole  v.  Harrobin, 
£.  S2  G.  3.  B.  K.  it  has  been  generally  understood,  that  an  obli-* 
gor  is  not  restrained  from  pleading  any  matter,  which  shews  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consist* 
ent  or  not  with  the  condition  of  the  bond."  Per  Lord  £llenbo«* 
rough,  C.  J.  in  Pa.Kton  v.  Popham,  9  East,  431,  2. 

•  Buckler  V.  MiUerd,  9  Venlr.  107.    Mease  t.  Mease^  Cowp.  47« 
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that  was  to  be  repelled  by  shewing  it  waA  given  upon  a  bad 
consideration:  this  destroyed  the  presumption  of  donation. 
4thly,  That  the  plea  was  properly  concluded,  "  and  so  the 
said  bond  is  void,  or  at  least  this  conclusion  was  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.,  then  ?m- 
pressed^  to  appear  and  deliver  himselr  to  the  plaintift"  when 
called  upon  ^ :  tne  defendant  pleaded  that  I.  S.  having  been 
unlawfully  impressed,  the  plaintiff  was  unwilling  to  discharge 
him,  unless  he  would  a^ec  to  pay  a  certain  sum  of  money, 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiff  should  dis- 
charge I.  S.  on  the  defendant  becoming  bound  for  that  sum, 
and,  therefore,  the  bond  was  void.  To  this  plea  there  was  a 
general  demurrer,  which  was  endeavoured  to  be  supported^ 
on  the  ground,  that  the  defendant  could  not  aver  matter  in- 
consistent with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  which  meant 
legally  ex  vi  ierminu  But  the  court  overruled  the  demurrer, 
and  held  the  plea  to  be  good. 

So  where  the  condition  of  the  bond  stated,  that  the  defend- 
ants had  tahcn  up,  borrowed^  and  received  of  the  plaintitl's 
a  sum  of  money,  which  was  to  run  at  respondentia  interest*, 
on  thei  security  of  certain  goods  shipped  from  Calcutta  to 
Ostend.  The  defendants  pleaded,  that  the  bond  was  given 
to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  defend- 
ants, for  the  purpose  of  an  illegal  traffic  from  the  East  Indies, 
and  that  the  plaintiffs  knowingly  assisted  in  preparing  the 
goods  for  carriage  upon  such  illegal  voyage.  On  demurrer  to 
this  plea,  it  was  urged,  in  support  of  the  demurrer,  that  the 
matter  in  the  plea  being  directly  inconsistent  with  the  matter 
stated  in  the  condition,  it  ought  to  have  been  averred  in  the 
plea,  that  the  statement  in  the  condition  was  merely  coloura- 
ble ;  but  the  court  overruled  the  objection,  and  held  the  plea 
to  be  good :  Lord  Ellenborough,  C.  J.  observing,  that  upon 
the  adjustment  of  the  account,  after  the  goods  were  sold,  the 
parties  might  have  calculated  upon  the  debt  as  upon  a  loan  to 
that  amount,  and  therefore  there  was  not  any  necessary  in- 
consistency between  the  two  statements;  even  taking  the 
case  upon  the  strict  rule  of  law,  as  it  had  been  generally  con- 
sidered before  the  case  of  Collins  v.  Blantem,  but  since  that 
case  there  could  not  be  any  doubt  upon  it.  And  Le  Blanc,  J. 
observed,  that  after  the  cases,  breaking  in  upon  the  old  rule, 

b  PoleT.  HfirrobiD,  E.  99  G.  3.  B.  R.    I  Paxton  t.  Popbam,  9  East,  406^ 
9£ast,4}6.D.  • 
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1)ad  determined,  that  though  the  bond  state  nothing  illegal 
upon  the  face  of  it,  the  obligor  may  shew  by  his  plea,  that 
it  was  given  for  an  illegal  consideration,  they  had  in  effect  de- 
cided, that  he  may  shew  an  illegal  consideration,  different 
from  the  consideration  stated  in  the  condition.  And  when 
the  plea  states,  that  the  bond  was  given  to  cover  the  price  of 
goods  illegally  contracted  to  be  sold  and  shipped,  it  does  ip  ef- 
fect deny  that  it  was  given  for  money  borrowed ;  and  it  shews 
that  the  statement  in  the  condition  was  inade  colourably  in 
order  to  cover  the  illegal  agi-eement 

2.  By  Statute, — Where  the  consideration  on  which  the 
bond  is  given  is  illegal  by  statute,  the  defendant  may  take  ad- 
vantage of  it  by  pleading.  And  if  the  bond  contain  several 
conditions,  although  one  of  the  conditions  only  be  void  by  a 
statute,  yet  the  whole  bond  is  void^ 

Gaming. — By  stat  9  Ann.  c.  14.  s.  1.  "  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  of  the  consi- 
deration is  for  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
other  game ;  or  by.  betting  on  the  sides  or  hands  of  such 
as  g^me  at  any  of  the  said  games ;  or  for  repaying  any  mo- 
ney knowingly  lent  or  advanced  for  such  gaming  or  bet- 
ting ;  or  lent  or  advanced  at  the  time  and  place  of  such 
play,  to  any  person  so  gaming  or  betting,  or  that  shall 
•'  during  such  play  so  game  or  bet,  shall  be  void." 

In  a  plea  upon  this  statute,  it  must  be  shewn  at  what  play 
or  game  the  money  was  lost ;  because  that  is  matter  of  law 
and  not  merely  evidence  * ;  and  the  particular  game  specified 
must  be  proved". 

Sale  of  Office. — By  stat  5  and  6  Edw.  6.  c.  16.  s.  2.  and  3. 
•*  If  any  person  take  any  bond  to  receive  any  money,  fee,  re- 
"  ward,  or  other  profit^  directly  or  indirectly,  for  any  office  or 
*•  offices,  or  any  part  of  them,  or  to  the  intent  that  any  per- 
son should  enjoy  any  office,  or  the  deputation  of  any  office, 
or  any  part  thereof,  which  office,  or  any  part,  shall  in  any 
"  wise  touch  the  administration  or  execution  of  justice ;  or 
**  the  receipt,  controlment,  or  payment  of  any  of  the  king's 
money,  revenue,  account,  aulnage,  auditorship,  or  survey- 
ing any  of  the  king's  lands,  tenements,  or  hereditaments ; 
or  any  of  the  king's  customs,  or  any  other  administration 
or  necessary  attendance  in  any  of  the  king's  custom-houses, 
or  the  keep  of  any  of  the  king's  towns,  castles,  or  fortresses, 
**  being  used  or  appointed  for  a  place  pf  strength  and  defence ; 

Jc  Norton  t.  Syms,  Moor,  856.  m  Maziing^bi  ▼,  Stephenson,  i  Camp. 

I  Colborn  t.  Stockdale,  i  Str.  4$^  N.  P.  C.  9^1. 


4C 


«< 


<( 


526  DEBT. 

**  or  which  shall  touch  any  clerkship  to  be  occupied  in  any 
manner  of  court  of  record,  wherein  justice  is  to  be  minis* 
tered,  every  such  bond  shall  be  void  against  tiie  person 
making  it" 

The  4th  section  provides  against  the  extension  of  this  act 
to  any  office,  whereof  any  person  is  seised  of  any  estate  of  in- 
heritance, and  any  office  of  parkership,  or  of  the  keeping  of 
any  park,  house,  manor,  garden,  chase,  or  forest 

If  defendant  is  desirous  of  taking  advantage  of  the  pre- 
cedins:  statute",  he  must  plead  it  specially,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  shewing  that  he  is  with- 
in the  exceptions  of  the  statute. 

There  were  two  principal  reas<>ns  for  making  this  statute*, 
Ist,  that  offices  might  be  exercised  by  persons  of  skill  and 
integrity ;  Sndly,  that  they  might  take  only  the  legal  fees ; 
for,  those  who  buy  their  offices  will  be  apt  to  take  more  than 
their  legal  fees,  according  to  what  is  said  in  3  Inst  148.  "  they 
that  buy  will  sell." 

The  office  of  register  of  an  archdeaconry  is  an  office  with- 
in this  statute^,  because  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  tlie  office  of  auditor  of  Wales^; 
so,  as  it  seems,  is  the  office  of  under-sheriff'. 

Where*  an  office  is  within  the  statute,  and  the  salary  is  cer- 
tain, if  the  principal  makes  a  deputation,  reserving  a  lesser 
sum  Out  of  the  salary,  and  take  a  bond  conditioned  for  the 
payment  of  such  lesser  sum,  such  bond  is  not  within  the  sta* 
tute'.  So  if  the  profits  be  uncertain,  arising  from  fees,  if  the 
jtrincipal  make  a  deputation,  reserving  a  sum  certain  out  of 
the  fees  and  profits  of  the  office,  it  is  good  * ;  for  in  these  cases 
the  deputy  is  not  to  pay,  unless  the  profits  amouat  to  so 
much ;  and  though  a  deputy,  by  his  constitution,  is  in  place 
of  his  principal,  yet  he  has  not  any  right  to  the  fees,  which 
still  continue  to  be  the  principal's;  so  that,  as  to  him,  it  is 
only  reserving  a  part  of  his  own,  and  giving  away  the  rest  to 
another";  but  where  the  reservation  or  agreement  is  not  to  pay 
out  of  the  profits,  but  to  pay  generally  a  certain  sum,  it  must 
be  paid  at  all  events,  and  a  bond  conditioned  for  the  payment 
of  such  sum  is  void  by  the  statute. 

So  where,  by  the  condition  of  the  bond  it  appeared,  that 

n  Hornby  ▼.  Cornford,  Fitzj^ib.  45.  •   Per  Car.  in  Godolpkin  t.  Tudor, 

o  Willes,  573,  4.  Salk.4Ga. 

p  Woodward   t.    Fox,    3    Lev.    289.  t    lb.  and  Gutllford  t.  De  Cardonel), 

Layng  y.  Paine,  WUles,  571.  S.  P.  Salk.  466. 

q  Godolphin  v.  Tudor,  Salk.  468.  n  Ac\}udgcd  in  Godolphin  v.  Tudor, 
r  Broirning  T.  Halford^  Frcem.  ig.  Sa^k.46s. 
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A.  had  granted  to  B.  and  C. *  (the  son  of  A.)  the  office  of  re- 
gister of  an  archdeaconry  for  their  lives,  and  the  terms  of  the 
condition  were,  Ist,  that  B.  should  permit  C.  to  receive  all 
the  profits  of  the  office;  and,  2ndly,  thatB.  should  surrender 
the  office  and  profits  whenever  €•  should  require  it;  it  was 
holden,  that  this  condition  was  within  the  provision  of  the 
statute,  and  made  the  bond  void;  first,  because  an  agreement 
to  have  all  the  profits  was  an  agreement  to  receive  some  profit, 
which  was  contrary  to  the  words  of  the  statute ;  secondly, 
because  either  B.  must  execute  the  office  for  nothing,  or  he 
must  take  more  than  his  legal  fees ;  that  a  person  of  skill, 
and  of  integrity,  would  not  execute  such  an  office  for  no- 
thing ;  and  if  he  had  any  thing  for  it,  it  must  be  by  extortion, 
and  by  taking  illegal  fees,  and  thereby  the  principal  end  of  the 
statute  would  be  eluded.  As  to  the  2d  branch  of  the  condi- 
tion, viz.  that  B.  should  surrender  the  office  at  the  request  of 
C. ;  the  court  said,  that  it  was  unnecessary  to  decide  upon  that, 
inasmuch  as  it  had  been  holden,  in  Norton  v.  Syms,  Moore, 
856,  and  Lee  v.  Colshili,  Cro.  Eliz.  52P,  that  if  any  of  the 
conditions  are  void  by  statute,  the  whole  bond  is  void.  They 
intimated,  however,  a  clear  opinion  that  this  branch  of  the 
condition  was  void  also;  for  the  donor  thereby  reserved  to 
himself  an  absolute  power  over  his  officer,  which  he  ought 
not  to  do.     Besides,  if  this  were  allowed,  there  would  be  a 

Elain  method  chalked  out  to  evade  the  statute ;  for  any  one 
y  this  mean  might  sell  an  office  for  the  full  value.  For  let 
such  a  condition  be  put  in,  let  the  bondbe  given  for  the  full 
value  of  the  office,  and  let  it  be  agreed  between  them,  that 
the  officer  shall  refuse  to  surrender  upon  request,  and  then 
the  grantor  will  recover  on  the  bond,  and  so  have  the  full 
value  of  the  office. 

A.  by  the  interest  which  he  had  with  the  commissioners 
of  excise  ^,  procured  for  B.,  his  brother,  a  sijpervisor's  place 
in  that  office,  and,  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10/.  per  annum  to  A.,  by  half-yearly  pay- 
ments, as  long  as  B.  should  continue  in  the  office.  B.  died, 
having  for  some  years  omitted  the  payment  of  this  annual 
sum  of  10/.,  whereupon  A.  brought  an  action  on  the  bond 
against  the  widow  and  executrix  of  B.,  who  pleaded  a  sham 
plea  of  payment,  and  brought  a  bill  in  equity  to  be  relieved 
against  the  bond.  For  the  defendant  it  w^as  objected,  that  the 
bond  was  admitted  to  be  good  at  law,  by  the  plaintiff*s  not 
having  been  advised  to  plead  the  statute  of  5  and  6  Edw.  0, 
against  the  sale  of  offices ;  neither  truly  in  this  case  could 

X  LayDi^T.  Paine,  Willei,  571.  y  I  aw  ▼.  Law,  3  P.  Wms.  3jl.  and 

Ca.  Temp.  Talb.  140. 
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the  Stat  have  been  pleaded,  being  made  long  before  the  ex-* 
cise  became  a  branch  of  the  revenue ;  that  the  law  being 
Mrith  the  defendant,  it  would  be  hard  to  take  the  benefit 
thereof  from  him,  especially  when  he  was  not  plaintiff  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.  But  by  Lord  Talbot,  Ch.  bonds  of  this 
nature  are  highly  to  be  discouraged;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  these  places,  and  not 
interest  with  the  commissioners,  who,  it  is  to  be  presumed, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap- 

Klied  to  them  on  behalf  of  his  brother,  would  have  rej^ted 
im.  The  officers  giving  money  to  a  friend  of  the  commis- 
sioners, for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  monev,  to  the  commissioners  themselves,  which 
undoubtedly  would  have  been  relieved  against  It  is  a  fraud 
on  the  public,  and  would  open  a  door  for  the  sale  of  oflicesf 
relating  to  the  revenue.  The  taking  away  from  the  officer, 
what  the  commissioner  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity,  must  needs  be  'of  the  most  per- 
nicious consequence,  and  mduce  him  to  make  it  up  by  some 
unlawful  means,  such  as  corruption  and  extortion ;  and  though 
the  excise  was  no  part  of  the  jevenue  at  the  time  of  making 
the  statute  of  5  ana  6  Edw.  6.,  yet  there  may  be  good  ground 
to  construe  it  within  the  (16)  reason  and  mischief  of  the 
law,  which  is  rather  remedial  than  penal. 


( 1 6)  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a 
8ubse(|ueiit  statute  should  be  under  the  same  remedy  and  advanti^e 
as  an  mterest  existing ^fore.  Thus  at  common  law,  no  accept- 
ance of  a  collateral  recompence  could  bar  a  wife  of  her  dower;  but 
the  Stat,  of  ^7  H.  8.  made  a  jointure  to  be  a  bar,  which  at  that 
time  extended  only  to  a  jointure  made  by  act  executed  in  the  hus* 
band's  life-time.  Afler^ards  the  32  of  H.  8.  enabled  a  man  to 
devise  his  lands,  when  it  was  holden,  that  if  a  man  were  to  dense 
lands  to  his  wife  in  satisfaction  of  her  dower,  and  she  should  ac-> 
cept  them,  this  would  be  a  bar  within  stat.  27  H.  8.  4  Rep.  4.  a.  b. 
because  it  is  within  the  same  equity  and  reason,  and  the  diversity 
is  in  the  manner  only,  not  in  the  thing.  So  exchequer  bills,  though 
created  and  made  valuable  by  a  statute  subsequent  to  that  of 
1 2  Car.  2.  c.  30.  for  erecting  the  post-roffice,  yet  are  portable  within 
the  intent  of  the  said  act  of  12  Car.  2.  and  on  a  letter  in  which  such 
bills  were  enclosed  being  lost  out  of  the  office,  the  post-masters 
were  holden  chargeable.  From  the  Lord  C.  Justice  Holt's  argu- 
ment in  the  case  of  Lane  v.  Cotton  and  Frankland,  in  the  report- 
er's (P.  Wms.)  MSS.  See  also  Salk.  17.  And  it  is  observable, 
Ibat  though  the  other  three  judges  of  B.  R.  differing  in  opioiodP 
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Simont/.'^-Simony  is  the  corrupt  preseotation  of  i  person 
to  an  ecclesiaAtical  benefice  for  money,  &c. 

Every  contract  made  for  or  about  any  matter  or  things 
which  is  prohibited  and  made  unlawful  by  any  statute*,  is  a 
void  contract,  although  the  statute  itself  doth  not  mention 
that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender ; 
because  a  penalty  implies  a  prohibition,  though  there  are  not 
any  prohibitory  words  in  the  statute.  Hence,  iii  the  case  o^ 
simony,  although  the  statute  (31  Ells.  c.  6.)  only  inflicts  a 
penalty  by  way  of  forfeiture,  and  does  not-  mention  an^" 
avoiding  of  the  simoniacal  contract,  yet  it  has  been  always 
holden,  that  such  contracts,  being  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con- 
tracts, it  will  be  proper  to  set  forth  the  legislative  provisions 
against  simony. 

By  Stat.  31  Eliz.  c.  6:  for  the  avoiding  simony  and  cor- 
ruption in  presentations,  collations,  and  donations,  of  and  to 
benefices,  dignities,  prebends,  and  other  livings  and  promo- 
tions ecclesiastical,  and  in  admissions,  institutions,  and  in- 
ductions to  the  same,  it  is  enacted,  that  •*  if  any  person  or 
persons*  (17),  or  bodies  corporate,  shall,/or  money^  reward, 
gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by 
reason  of  any  promise,  ^agreement,  grant,  bond,  covenant, 
or  other  assurance  Of  or  for  any  money,  &c,  directly  or  in- 
directly, present  or  collate  any  person  to  any  benefice,  with 


«c 

^     "  cure  of  souls,  dignity^  prebend^  or  living  ecclesiastical,  oc 
**  bestow  the  same  for  any  such  corrupt  consideration,  every 


*^  such  presentation,  &c.  and  every  admission,  institution, 
**  investiture,  and  induction,  thereupon,  shall  be  oof(f;  and  it 
**  shall  be  lawful  for  the  crown  (18)  to  present,  &c.  to  such 
benefice,  &c,  for  that  one  turn  only,  and  every  person,  &c*. 


4< 


z   31  Eliz.  c.  6.  13  Ann,  tftnt.  o.  c.  ]«.        a  8.  s. 
Per  Holt,  C.  J.  in  Bart!ett  r.  Vioor, 
Carth.  352. 


with  the  Chief  Jusfict* I  juH^^inent  was  given  in  that  case  for  the 
defendants  ;  yet  on  a  writ  ot  error  being  brought  in  the  Exchequer 
Chamber,  the  defendants  are  said  io  have  made  satisfaction  to  the 
plaintiff,  which  put  an  end  to  all  further  proceedings. 

(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  coU 
late,  are  within  this  statute.     1  Insti  120.  a.  3  Inst.  153. 

(19)  If  the  corrupt  presentation  or  collation  is  by  an  usurper, 
then  the  king  shall  not  present,  but  tlie  rightful  patron.  3  last. 
453,154.     llnst.  120.  a. 
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that  shall  give  or  take  such  money,  &c.  or  ttike  or  make  any 
such  promise,  &c.  or  other  assurance,  shall  forfeit  the  double 
value  of  one  year's  prolit  of  such  benefice,  &c.  and  the  per- 
son so  corruptly  taking,  &c.  such  benefice^  &c.  shall  thence- 
forth be  acyudged  a  disabled  person  to  haVe  the  same"  (19). 

If  any  person  shall  for  money  *•,  &c.  (other  than  for  law- 
ful fees)  or  for  any  promise,  &c.  or  other  assurance  for  mo- 
ney, &c.  directly  or  indirectly  admit,  institute,  install,  in- 
duct, invest,  or  plafie  any  person  in  any  benefice,  with  cure 
of  souls,  dignity,  prebend,  or  other  living  ecclesiastical, 
"  every  'such  offender  shall  forfeit  double  the  value  of  one 
"  year's  profit  of  such  benefice,  &c.,  and  the  same  benefice, 
"  &c.  shall  be  void,  and  the  patron,  &c.  shall  present  or  col- 
**  late  unto  the  same,  as  if  the  party  so  admitted,  &c.  were 
*•  dead." 

The  7th  section  provides,  that  no  title  to  confer  or  present 
by  lapse,  shall  accrue  upon  any  voidance  mentioned  in  this 
act,  but  after  six  months  next  after  notice  given  of  such  void- 
ance, by  the  ordinary  to  the  patron. 

By  the  8th  section,  it  is  enacted,  that "  If  any  incumbent 
of  any  benefice,  with  cure  of  souls,  shall  corruptly  resign 
or  exchange  the  same,  or  corruptly  take  for  the  resigning 
or  exchanging  the  same,  directly  or  indirectly,  any  pension, 
money.  Or  benefit,  as  well  the  giver  as  the  taker  thereof 
"  shall  lose  double  the  value  of  the  sum  so  given,  the  one 
**  moiety  as  well  thereof  as  of  the  forfeiture  of  double  value 
of  one  year's  profit  to  be  to  the  crown ;  and  the  other  to 
him  that  will  sue  for  the  same,  by  action  of  debt,  bill,  or  in- 
**^  formation,  in  any  of  the  king's  courts  of  record.** 

The  next  statute  relating  ta  this  subject  is,  the  12  Ann. 
Stat.  2.  c.  12.  by  the  second  section  of  which  it  is  enacted, 
that  "  if  Bxiy  person  shall,  for  money  or  profit,  or  for  any  pro^ 
'*  mise,  agreement,  &c.  or  other  assurance  for  money,  &c.  di- 
**  rectly  or  indirectly,  in  his  own  name,  or  the  name  of  any 
**  other  person,  procure  the  next  presentation  to  any  eccle- 
•*  siastical  living,  and  shall  be  presented  or  collated  there* 
"  upon,  every  such  presentation  and  admission,  &c.  shall  be 
**  void,  and  such  agreement  shall  be  deemed  a  simoniacal 
*'  contract;  and  it  shall  be  lawful  for  the  crown  to  present 

h  S,6. 
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(10)  Where  the  presentee  is  not  privy  to  the  corrupt'contract,  he 
shall  net  ba  adjudged  a  disctbled  person.     3  Inst*  154. 
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•*  for  that  turn  only ;  and  the  person  SO  corruptly  accepting 
**  such  living,  shall  thenceforth  be  disabled  to  etijoy  the 
"  same"  (2C). 

Having  thus  set  forth  the  material  provisions  of  the  statutes 
against  simony^  it  only  remains  to  state  briefly  the  determina- 
tions vj^hich  nave  been  made  in  tespect  of  bonds  given  by 
clerks  to  patrons,  on  receiving  a  presentation  to  a  living ;  and 
first,  it  has  been  holden,  that  if  the  patron  takes  of  the  clerk 
a  bond  conditioned  for  the  performance  of  a  legal  act,  as  td 
pay  a  sum  of  money  to  the  son  of  the  last  incumbent  for  a    j* 
certain  limei';  to  resign-^when  the  patron's  nephe\y[  attains  his  /  ' 
full  age**;  to  resign  on  thrde  months'  notitJfto  oe  given  by  the;/ 
patron,  in  order  that  the  patron's  son  may  be  presented,  and 
to  keep  the  buildings  on  the  living  in  repair  •;  to  reside  on  the 
living,  or  to  resign,  in  case  of  not  returning  after  notice,  and 
also  not  to  commit  waste,  &c.  on  the  parsonage  house';  sucH 
L>ond  is  good,>  and  cannot  be  avoided  on  the  ground  of  simony. 

2dly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  is  intended, 
it  may  be  obsen^ed,  that  a  long  train  of  solemn  decisions 
from  the  8th  year  of  James  the  First,  to  the  28th  of  George 
the  Second «,  (a  period  of  145  years)  had  established  thafr 

t  Bftkcr  V.  Motiford,  Noy,  143*  Cro.  Jac.  d48.  and  974.  S.  C.  Babing- 

d  Per  Lord  Macclesfield  ia  Peel  ▼.  tour.  Wood,  Cro.  Car.  I60.  Sir  W. 

Cupel,  Str.  53^.  Jone«,  5230.    Watson   v.  Baker,  T. 

e  4  T.  R.  3Sg.  Raym.   17.5.  Peel  r.  Com.  Carliol, 

f  Ib.78.  6  G.  Str.  347.   Wyndham  vrBoycr, 

g  JohoeaV.  Lawrence,  9  Jac.adjud$;ed  T.  27  G.  2.  Heskctli  v.  Gray,  B.  R. 

on  error  in  the  Exchequer  Chamber,  Hil.  :28  G.  3.  Amb.  368. 


(90)  The  purchase  of  an  advowson  in  fee,  where  no  privity  of 
the  clerk  intended  to  be  presented  appears,  has  been  holden  not  to 
be  stmoniacal ;  althoui^h  the  incumbent  was  in  extremis  at  the 
time  when  the  purchase  was  made.  Barret  v.  Glubb,  2  Bl.  Rep. 
1052. 

The  statutes  against  simony  apply  to  the  presentation  corruptly 
procured  or  intended  to  be  procured ;  this  presentation  is  forfeited 
to  the  crown  and  certain  penalties  and  disabilities  are  inilicted  oa 
the  offenders :  the  statutes  contain  no  express  provision  for  avoiding 
ftimoniacal  conveyances ;  but  there  can  be  tia  doubt  that  the  con* 
veyance  even  of  an  advowson  in  fee,  which  in  itself  is  legal,  it'  it  be 
made  for  the  purpose  of  carrying  a  simoniacal  contract  into  execu- 
tion is  void,  as  to  so  much  as  goes  to  eHect  that  purpose  ;  and  if 
the  sound  part  cannot  be  separated  from  the  corrupt,  is  void  ait*« 
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such  bonds  were  legal ;  because  it  was  possible,  that  thef 
might  have  been  taken  with  an  honest  intent  (21),  as  for  the 

Eurpose  of  providing  for  a  son,  or  enforcing  residence  or  s^ood 
ehaviour,  conditions,  which  might  rather  argue  care  in  the 
patron,  than  any  corruption  of  simony  {^2).  Whilst,  how- 
ever, the  courts  of  common  law  held  these  bonds  to  be  valid, 
the  courts  of  equity  took  care  that  an  improper  use  should 
not  be  made  of  them ;  and  whenever  the  patron  put  such 
bond  in  suit  for  an  illegal  purpose,  e.  ir-  to  discharge  himself 
from  a  claim  of  tithe  ^,  or  the  like  purpose,  injunctions  were 
granted  to  stay  proceedings  in  the  action  on  the  bond  (23). 

Notwithstanding  the  long  series  of  decisions  before  men- 
tioned, the  question,  as  to  the  validity  of  a  general  resignation 
bond,  was,  in  the  year  17S1,  again  agitated  in  the  case  of 
Ffytche  V.  the  Bishop  of  London,  and  although  the  courts  of 
Common  Pleas  and  King*s  Bench  \  as  the  case  came  respec- 

1i  Dnwtoii  ▼.  Sandys,  l  Vern.  411413.        in  error  from  C.  B.  ftre  reporied  ia 

2  Rep.inCh.  39s.  9  Ch.  Cat.  I8<>.  I  East,  487- 

i  The  proceedings  in  the  King*s  Bench 


gether»  But  if  the  sound  can  be  fairly  separated  from  the  ob- 
jectionable part,  it  will  be  good,  although  by  the  contract  one  en- 
tire consideration  was  paid  for  the  whole  advowson*     5  Taunt.  746. 

(2!)  In  the  case  of  the  Bishop  of  London  v.  Ffytche,  1  East, 
487*  Mr.  Justice  Buller  (adopting  the  remark  of  Bp.  Stillingfleet) 
observed  on  the  inconclusiveness  of  this  argument,  by  saying,  that 
it  might  with  equal  force  be  argaed,  that  the  bond  might  be  made 
use  of  for  bad  purposes*  Alluding  to  the  cases,  Mr.  J.  Buller 
said,  '*  I  have  taken  no  small  pains  to  find  out  on  what  principle 
tho.^e  decisions  were  founded  ;  but  without  much  effect;  for,  after 
alt  the  labour  I  have  bestowed  upon  the  subject,  it  does  seem  to  me 
that  they  are  destitute  of  all  sense,  reason,  or  principle.  But  still 
they  are  so  numeratiSy  they  have  arisen  at  so  many  different  periods^ 
all  the  judges  for  near  two  centuries  past  have  been  so  nni/omUy 
"^cf  the  same  opinionf  the  law  has  been  received^  not  only  in  West-' 
minster  HalU  but  iArough  the' whole  kingdom  as,  so  firmly  settled^ 
and  mankind  have  so  universally  acted  upon  that  ideu^  that  I  think 
it  would  be  very  dangerous  to  overturn  or  even  to  shake  t/,"  Sfc, 

(22)  In  16989  Bishop  Stillingfleet  wrote  an  elaborate  discourse 
against  these  decisions  of  the  courts  of  common  law. 

(23)  There  does  not  appear  to  have  been  any  difference  in  thit 
respect  between  a  special  and  general  bond  of  resignation ;  for  in 
Peel  V.  Capel,  Str.  534.  where  the  patron  put  a  special  bond  of  re- 
signation in  suit,  for  the  purpose  of  enforcing  the  payment  of  a  sum 
of  money  from  the  clerk,  the  Court  of  Chancery  grated  an  inr 
junction* 
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tively  before  them,  considered  themselves  as  bound  by  the 
current  of  authorities,  and  decided  in  favour  of  the  bond, 
yet  upon  a  writ  of  error  being  brought  in  parliament^  their 
judgment  was  reversed  ^y  contrary  to  the  opinion  of  all  the 
judges  except  Eyre,  C.  B.,  upon  the  motion  of  Lord  Thur- 
low,  Ch.  the  division  being  19  against  18  peers  (24), 

Usury. — To  debt  upon  bond  the  defendant  may  plead, 
that  the  bond  was  given  upon  an  usurious  contract. 

The  statute  against  usury  cannot  be  given  in  evidence  on 
the  general  issue,  but  must  be  pleaded ' ;  for  although  it  may 
appear  to  be  usury  on  the  condition,  yet  plaintiff  may  rec- 
tify it  by  his  replication.  The  provisions  of  the  legislature 
relating  to  usury,  are  as  follow  :  by  stat  37  H.  8.  c.  9.  (by 
which  all  former  statutes  against  usury  are  repealed)  s.  3* 
"  no  person  by  way  of  corrupt  bargain,  loan,  &c.  or  other 
"  means,  shall  take  for  forbearance  of  100/.  or  other  thing 
due  for  wares,  &c.  for  one  whole  year  above  10/.  per  cen- 
tum, and  so  pro  raia^  &c."  By  stat.  13  Eliz.  c.  8.  (by 
which  5  and  Q  Edw.  6.  c.  20.  for  repeal  of  the  stat  37  H.  8; 
c.  9«  is  repealed,  and,  consequently,  stat  37  H.  8.  a  9.  is  re- 

k  Go  the  30th  May,  178a.  I  Per  Cur.  Hob.  72.     5  Rep.  119  a, 

Geang  v.  Swttine,  1  Lutw.  466. 


(24)  The  proceedings  in  the  House  of  Lords  are  reported  yery 
fully  and  accurately  in  Cunningham^s  Law  of  Simony.  This  ps? 
sertion  of  the  correctness  of  Cunningham^s  report  is  hazarded  01^ 
the  authority  of  Mr.  East,  who  had  an  opportunity  of  comparing 
it  with  a  MS.  note  of  the  late  Mr.  J.  Buller,  See  1  East's  R, 
487.  n.  (a.) 

The  ground  of  the  decision  in  the  House  of  Lords  against  the 
validity  of  these  bonds  appears  to  have  been,  that  they  were  simo* 
niacal  and  against  the  statute  31  Eliz.,  and  not  that  they  were  con- 
trary to  the  general  principles  of  the  common  law.  In  cases^ 
therefore*  where  the  statute  against  simony  does  not  apply,  th^ 
court  of  King's  Bench  have»  notwithstanding  the  decision  in 
Ffytche  v.  Bisnop  of  London,  considered  themselves  as  bound  by 
prior  authorities.  Hence  it  has  been  hoi  den,  that  a  bond  given  by 
a  schoolmaster  of  an  ancient  public  school,  who  had  a  freehold  in 
his  office,  to  resign  at  the  I'equest  of  his  patron,  was  good.  Legh 
v.  Lewis,  1  East's  R.  391.  And  even  in  cases,  where  the  statute 
against  simony  applies,  if  they  are  not  precisely  the  same  with  that 
of  Ffytche  v.  the  Bishop  of  London,  the  court  of  King's  Bench 
has  evaded  the  authority  of  that  decision  in  the  House  of  Lords, 
and  determined  according  to  the  established  series  of  precedents. 
See  Partridge  v.  Whiston,  4  T.  II.  359- 
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vived)  **all  bonds,  contracts,  and  assurances",  collateral  or 
other,  to  be  made  for  payment  of  any  principal,  or  money 
to  be  lent,  or  covenant  to  be  performed  upon,  or  for  any 
•*  usury  in  lending  or  doing  any  thin^  against  the  act  37  H.  8. 
^*  c.  9-  upon  or  by  which  loan,  &c.  there  shall  be  reserved  or 
taken  above  the  rate  of  ten  pounds  for  the  hundred  for  one 
year,  shall  be  utterly  void."  In  stat  21  Jac.  c.  17.  s,  2. 
this  clause  is  repeated  almost  verbatim,  but  the  rate  of  in- 
terest allowed  to  be  taken  is  reduced  to  8/.  in  the  hundred; 
The  same  clause  is  again  repeated  in  stat  12  Car.  2.  c.  13.  s.  2. 
where  the  rate  of  interest  is  reduced  to  61.  per  centum.  And, 
lastly,  by  stat.  12  Ann.  st  3.  c.  1(5.  (the  last  statute  on  this 
subject)  all  bonds,  contracts,  and  assurances,  for  payment  of 
any  principal  or  money  to  be  lent,  or  covenanted  (26)  to  be 
performed  upon  or  for  any  usury,'  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  5/.  in  the 
hundred,  shall  be  utterly  void. 

In  pleading  usury,  it  is  not  necessary  to  recite  the  statute"; 
but,  in  framing  the  plea,  care  must  be  taken,  1st,  that  it 
should  state,  "  that  it  was  corruptly  agreed  °,  &c. :"  2ndly, 
that  the  usurious  agreement  be  particularly  set  forth,  and 
the  quantum  of  interest  agreed  to  be  given  ^  :  3dly,  that  the 
same  exactness  be  observed  in  stating  the  agreement,  so  that 
it  may  correspond  with  the  evidence,  as  in  other  cases  of  con-» 
tract ;  for,  in  a  case  where  the  agreement  was  for  the  for- 
bearance of  money  until  one  or  other  of  two  d«ys,  and  the 
plea,  instead  of  stating  it  in  the  alternative,  stated  it  as  an  ab- 
solute forbearance  until  one  of  those  days,  the  variance  was 
holden  fatal  *» :  4thly,  the  plea  must  aver,  that  the  agreement 
was  to  pay  such  a  sum  for  giving  day  of  payment ;  merely 
stating,  that  the  sum,  agreed  to  be  given  tor  giving  day  of 
payment,  exceeded  the  rate  of  legal  interest,  is  not  sufficient'. 

It  is  to  be  observed  %  that  although  a  security  tainted  with 
psury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purcha^r  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made  (2().) 

m  19  Elis.  c.  8.  «.  3*  p  Hinton  ▼.  Rofiee,  s  Show.  339. 

p  Bro.  V.  M.  955.  cited  in  Com.  Dig.  q  Tate  ▼.  Wellings,  3  T.  R.  539. 

Pleader,  (9  W.  93.)  r  Swales  ▼.  Bateinan,  W.  Jones,  409. 

f  NeTison  ▼.  Whitley,  Cro.  Car.  501.  a  Ferrall  y.Shaeu,  1  Sannd.  994. 


(95)  Should  it  not  be  printed  *'  covenant  ?'*    See  the  stat.   13 
£1iz.  c.  8. 

(^6)  The  saiqe  n|le  holds  in  th^  case  of  a  bill  of  exchange ;  if 
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A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  either  to  the  party  to  the  original  contract,  or  to  his 
personal  representative*.  But,  where  the  original  usurious 
security  has  beeu  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  or  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  security, 
which  renders  the  iirst  security  void,  the  second  security  is 
available  in  the  hands  of  such  innocent  person.  Hence  where 
A.  for  an  usurious  consideration "  gave  his  promissory  note 
to  B.,  who  transferred  it  to  C.  for  a  valuable  consideration 
without  notice  oi  the  usury,  and  afterwards  A.  gave  C.  a 
bond  for  the  amount,  it  was  holdeh,  that  in  an  action  brought 
by  C.  against  A.  on  the  bond,  the  bond  could  not  be  avoided 
on  the  ground  of  the  usurious  contract  between  A.  and  B. 

In  an  action  of  d^bt  on  a  bond  *,  to  which  usury  was 
pleaded,  it  appeared  that  the  plaintiff  had  lent  the  defendant 
1000/.  for  the  securing  of  which,  with  lawful  interest,  h  bond 
was  given,  and  the  defendant  also  agi'eed  to  give  the  plaintiff 
a  salary  of  so  much  a-y ear,  as  a  clerk  in  his  brewery.  It  was 
not  intended,  that  the  plaintiff  should  perform  any  service 
for  the  defendant  there,  but  the  salary  was  a  mere  shift,  to 
give  the  plaintiff*  more  than  5  per  cent,  interest  for  his  money. 
One  year's  salary  having  been  paid,  the  parties  agreed,  that  it 
should  be  deducted  from  the  principal,  the  deed  securing  the 
salary  cancelled,  and  a  fresh  bond  taken  for  the  remaining 
principal,  with  5  per  cent  interest,  and  on  this  bond  the  ac- 
tion was  brought.  Lawrence,  J.—/*  The  prigiual  contmtt 
between  these  parties  was  certainly  usurious,  and  no  action 
could  have  been  maintained  on  the  first  bond ;  but  there  was 
nothing  illegal  in  the  last  bond :  \t  was  not  made  to  assure 
the  performance  of  the  first  <}ontract,  nor  does  it  secure  more 
than  five  per  cent,  interest  to  the  plaintiff.  The  parties  saw 
they  had  before  done  wrong :  they  rectified  the  ^i-ror  they 
had  committed,  and  substituted  for  an  illegal  contract,  one 
that  was  perfectly  fair  and  legal.-    I  see  no  objection  to  their 

t  Admitted  per  Car.  iu  Cathbert  ▼.    x  Wright  v.  Wheeler, Worcester  Spring 
Haley,  8  T.  R.  399j  394.  Assizes,  1799.  i  Camp.  N.  P.  C.  165. 

u  Cuthbert  v.  Haiey,  8  T.  R.  390. 


good  in  its  inception,  usury  in  the  intermediate  indorsements  will 
not  avoid  it  in  the  hands  of  a  honA  fide  holder.  Parr  v.  Eliason, 
1  East's  R.  95.  Daniel  v.  Cartony,  I  Esp.  N.  P.  C.  274.  S,  P. 
ante,  p.  306. 
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(doing  that,  and  therefore  am  of  opinion,  that  the  pTesent 
action  is  maintainable."    Verdict  for  plaintiff. 

The  reader  should  be  apprized  that  there  was  a  contrary 
decision,  by  Chambre^  J.  on  this  point,  viz.  Barnes  v.  Hedley, 
London  sittings,  M.  48  G.  3. 1  Camp.  N.  P.  C.  157- ;  but  the 
preceding  opinion  of  Lawrence,  J.  seeqis  to  be  the  better 
opinion;  and  the  case  of  Barnes  v.  Hedley  having  been 
brought  under  consideration  in  the  Court  of  Common  Plea^, 
it  was  solemnly  determined,  that  after  the  usurious  securities 
had  been  cancelled  by  consent,  a  promise  by  the  borrower  tQ 
repay  the  principal  and  legal  interest  was  binding  ^ 

6.  Infancy. 

An  infant  may  bind  himself  by  a  single  bill  *  to  pay  for 
necessaries ;  but  if  he  enters  into  an  obligation  with  a  penalty, 
puch  obligation  may  be  avoided  by  a  plea  of  infancy  *  (27) ; 
but  infancy  cannot  be  given  in  evidence  under  the  general 
issue,  non  estfctctum  ^ 

J  Bamee  &  otbera  r.  Hedley,  sTaiint.  a  Ayliffe  r.  Archdale,  Cro.  Eliz.  9S0. 

184.  Moor,  679.  S.  C. 

%  1  last.  17s.  a.  Russell  ▼.  Lee,  1  Ler.  b  Whclpdale^s  case,  sd  Res.  $  Rep^. 

66.  119.  a. 


(27)  Whether  snch  obligation  be  void  or  voidable  appears  to  be 
a  vexata  quaitio.  See  Morning  v.  Knopp,  Cro.  Eliz.  700.  Au-* 
thorities  tending  to  shew  that  it  is  void,  are,  Noy*8  Rep.  85.  De-^ 
lavel  V.  Clare.— 3  Com.  Dig.  l63.  (C.  2.)— Bull,  N.  P.  182.  *•  If 
an  infant  become  indebted'  for  necessaries,  and  give  a  bond  in  a 
penalty  for  the  money,  it  will  not  extinguish  the  simple  contract 
debt ;  fof  the  bond  is  void**  (supposing  such  a  bond  to  have  been 
void  at  common  law  on  the  ground  of  its  being  manifestly  preju* 
dicial  to  the  infant,  quiPrCyh^s  the  stat.  4  Ann.  c.  i6.  s.  13.  made 
any  alteration  in  the  Jaw  in  this  respect  ?).  Authorities  tending  to 
prove  that  such  obligation  is  voidable  only,  are,  Edmund's  case, 
J  Leon.  1 14.— 2  Rol.  Abr.  1 46.  (A.)  4.--Litt  s.  259. — Perk.  s.  12. 
—  I  Bl.  Com.  4C6.— Tapper  v.  Devenant  as  reported  in  3  Kel>« 
798.  but  not  as' reported  in  Bull.  N.  P.  165.— Salk.  279-  per 
Treby,  C.  J.  This  question  was  again  agitated  in  Baylis  v.  Dine- 
ley,  3  M.  &  S.  477*  where  it  was  decided  on  special  demurrer,  that 
in  debt  on  bond  to  which  the  defendant  pleaded  infancy,  the  plain^ 
tiff  could  not  repVy,  that  the  defendant  bad  ratified  the  bond  after 
he  came  of  age ;  the  court  observing,  that  the  ratification  must  be 
by  an  instrument  of  as  high  ^  nature  as  that  which  created  the  ori* 
gmal  obligation. 
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An  infant  cannot  give  a  security  for  interest*^ ;  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest 
as  well  as  principal,  infancy  may  be  pleaded  in  ban 

6.  Payment — Sohit  ad  Diem-^Sohit  post  Diem,  and 

Evidence  thereon. 

Payment. — At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant  could 
avoid  it  by  matter  of  as  high  a  nature  only,  as  by  an  acquit* 
tance  under  seal.  Hence  to  debt  on  a  single  bill,  payment 
merely  without  an  acquittance  could  not  properly  (28)  be 
pleaded**.  But  now  by  stat.  4  Ann.  c.  16.  s.  12.  where  debt 
is  brought  on  any  single  bill,  if  the  defendant  has  paid  the 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

To  debt  on  bond  toUh  a  condition  for  the  payment  of 
money  on  a  day  certain,  the  defendant  (having  craved  oyer  of 
the  condition)  might,  even  at  common  law,  have  pleaded  pay- 
ment at  the  day  ® ;  because  such  plea  was  in  effect  a  plea  of 
performance  of  the  condition'  merely. 

Solvit  ad  d/em.— A  plea  of  payment,  from  the  language  of 
the  plea,  when  the  pleadings  were  drawn  in  Latin,  has  ob- 
tained the  name  of  a  plea  of  solvit  ad  diem. 

This  plea  is  the  proper  form  of  plea,  as  well  where  the 
rnpney  has  been  paid  before  the  day,  as  where  it  has  been 
paid  at  the  day.  Indeed  in  the  case  of  a  bond  conditioned 
tor  payment  at  a  day  certain,  if  the  money  has  been  paid 
before  the  day,  solvit  ad  diem  is  the  only  proper  plea^;  for  if 
the  defendant,  agreeably  to  the  fact,  should  plead  payment 
before  the  day,  and  issue  should  be  joined  thereon,  and  a  ver- 
dict found  for  the  plaintiff,  and  judgment  accordingly;  such 
judgment  may  be  reversed  on  error;  because  there  would 

e  Fisher  ▼.  Mowbray,  8  East,  330.         f  Holms  t.  Broket,    Cro.    Jac.  434. 
4  Doct.  Plac.  107.  MerriiY.  JosBelyn,  10  Mod.147.  Jer- 

c  Doct.  PI.  107.  uegaD  v.  Harrisoo,  Str.  317. 


(28)  In  Nichors  rase,  M.  37  and  38  Eliz.  5  Rep.  43.  a.  to  debt 
on  a  single  bill,  the  defendant  pleaded  payment  without  acquittance, 
on  which  issue  was  joined  and  found  for  the  plaintiff..  It  was  hoU 
den,  that,  although  payment  without  acquittance  was  no  plea,  and 
that  issue  was  joined  on  a  thing  not  material ;  yet  forasmuch  as 
there  was  an  issue  joined  on  an  afHrnaative  and  negative,  which 
issue  was  found  for  the  plaintiff,  it  was  expressly  helped  ^y  the 
v^tatQtes  of  jeofails,  33  II.  8.  c«  30.  and  18  £li2.  c.  14* 
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8tiU  remain  a  (possibility  that  the  money  was  paid  at  the  day, 
in  which  case  the  plaintiff  would  not  have  had  any  cause  of 
action.  Hence  in  the  case  of  a  payment  before  the  day,  the 
defendant  must  plead  a  payment  at  the  day ;  and  then,  if 
issue  is  joined  thereon,  proof  of  payment  before  the  day  will 
be  sufficient  to  support  the  defendant's  plea^  (^9). 

Where  a  bond  is  conditioned  for  the  payment  of  money  on 
or  before  such  a  day  ^,  the  defendant  may  plead  payment  be- 
fore the  day,  if  the  fact  be  so ;  and  the  plaintill  ought  not 
to  demur  to  such  plea,  as  tendering  an  immaterial  issue  (30). 
But  if  to  a  bond  so  conditioned  ',  the  defendant  pleads  pay- 
ment on  the  day,  and  is^e  is  joined  thereon^  and  verdict  for 
the  plaintiff,  a  repleader  must  be  awarded,  as  being  an  imma- 
terial issue ;  for  such  verdict  does  not  find  any  breach  of  the 
condition,  because  the  money  might  have  been  paid  before 
the  day,  which  would  have  been  a  performance  of  the  con- 
dition. 

Solvit  post  diem. — The  bond  being  forfeited  by  the  non- 
payment of  the  money  on  the  day  mentioned  in  the  condi- 
tion, a  payment  after  the  day  could  not  be  pleaded  at  the 
common  law ;  but  now  by  stat.  4  Ann-  c.  16.  s.  12.  "  where 
debt  is  brought  upon  any  bond,  with  a  condition  or  de- 
feasance to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  exe- 
cutors, or  administrators  have,  before  the  action  brought, 
paid  to  the  obligee,  his  executors,  or  administrators,  the 
principal  and  interest  due  by  the  condition  or  defeasance. 


€€ 


g  Bond  r.  Richardson,  Cro.  EUz.143.    h  Fletcher  y.  Heioing^oo,    s   j^nrr. 
Dyer,  392.  b.  S.  C.  la  marg.    See        944.  and  1  Bl.  K.  210. 
also  Doctr.  PI.  131.  i  Tryon  v.  Carter,  Str.  994.  7  Mod. 

931.  Leaches  £d. 


(99)  "  In  the  case  of  a  bond  conditioned  for  payment  at  a  certain 
day,  there  cannot  properly  be  any  legal  performance  of  the  con- 
dition, but  by  payment  at  the  day.  Payment  before  the  day  may 
indeed  be  given  in  evidence  on  solvit  ad  dietn^  but  that  proceeds 
upon  this  notion^  that  the  money  is  considered  as  a  deposit  in  the 
hands  of  the  obligee  until  the  day  arrives,  and  then  it  is  actual 
payment."  Per  Lord  Hardwicke,  C.  J.  in  Tryon  ?.  Carter,  T« 
7  G.  2.  B.  R.  7  Mod.  23 1 .  Leach's  Ed. 

(30)  '^  If  no  payment  has  in  fact  been  made,  the  proper  replica* 
tion  in  this  case  is,  that  the  money  was  not  paid  at  the  day  men- 
tioned in  the  plea,  nor  at  aqy  time  before  or  after  the  making  of 
the  obligation."     Per  Denison,  J.  1  SI.  R.  210.  and  2  Burr.  945. 
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"  though  such  payment  was  not  made  strictly  according  to 
**  the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar  of 
**  such  action/' 

The  form  of  plea  under  this  statute  (usually  termed  a  plea 
of  solvit  post  diem  J  is,  that  the  defendant  after  the  day  men- 
tioned in  the  condition^  and  before  the  commencement  of  the 
plaintiff's  action,  paid  the  money  mentioned  in  the  condition^ 
tcith  interest,  according  to  the  form  of  the  statute,  (Spc. 

N.  This  statute  is  confined  to  absolute  payments ''.  Hence 
a  tender  and  refusal  of  principal  and  interest  after  the  day, 
and  before  action  brought,  cannot  be  pleaded. 

Evidence.^^K  a  bond  has  lain  dormant  for  twenty  years 
or  more,  without  payment  of  any  interest  (31),  or  any  de* 
mand  having  been  made,  or  any  circumstances  to  account  for 
the  acquiescence,  this  will  be  evidence  sufficient  of  itself, 
for  a  jury  to  presume  that  the  bond  has  been  satisfied  (32), 
and  will  entitle  the  defendant  to  a  verdict,  under  the  plea  of 
solvit  ad  diem.  But  where  a  bond  has  lain  dormant  for  a  less 
time  than  twenty  years  (33),  some  other  evidence  than  the 

k  UnderbiU  v.  Matthews,  Bull.  N.  P.  171. 


(31)  "  If  interest  has  been  paid  after  the  day  appointed  for 
payment,  the  presumption  of  the  bond  having  been  satisfied  at  the 
flay  is  destroyed,  and  consequently  the  plea  of  solvit  ad  diem  can- 
not be  supported,  although  mqre  than  twenty  years  have  elapsed 
since  the  pqyment  of  the  interest.  In  this  case,  the  defendant,  in 
order  to  take  advantage  of  the  presumption  arising  from  length  of 
time  since  the  payment  of  the  interest,  ought  to  plead  solvit  post 
4iera.'*     Per  Lord  Raymond,  C.  J.  Moreland  v.  Bennett,  Str.  6*52. 

(3^2)  This  doctrine  of  twenty  years  presumption  was  first  laid 
down  by  Lord  Hale,  who  thought  it  merely  a  circumstance  whence 
a  jury  might  presume  payment.  In  this  opinion  he  was  followed  by 
Lord  Holt,  who  held,  that  if  a  bond  be  of  twenty  years  standing, 
and  no  demand  proved  thereon,  or  good  cause  for  so  long  forbear- 
ance shewn,  on  solvit  ad  diem  he  should  intend  it  paid.  (6  Mod.  2^2.} 
This  doctrine  was  afterwards  adopted  by  Lord  Ra}nn[iond,  in  the 
case  of  Constable  v.  Somerset."  (Hil.  1  G.  2.  at  Cxuildhall,  re- 
ported in  1  T.  R.  271.)  per  Buller,  J.  in  Oswald  v.  Legh,  iT.  R, 
271.  See  also  the  opinion  of  Lord  Chr.  Talbot,  in  3  P.  Wmsi*. 
39^,  397. 

(33)  In  R.  V.  Stephens,  I  Burr.  434.  Lord  Mansfield,  C.  J. 
0bser\'ed,  that  there  was  not  any  direct  and  express  limitation  of 
time,  when  a  bond  should  be  presumed  to  have  been  satisfied :  the 
general  time,  indeed,  was  commonly  taken  to  be  about  twenty 
years;  but  he  had  known  Lord  Raymond  leave  it  to  a  jury  upon 
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mere  length  of  time  must  be  given,  in  order  to  raise  the  pre- 
sumption that  the  bond  has  been  satisfied' ;  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  no- 
tice having  been  taken  of  such  a  demand,  &c.  Where  the 
time  elapsed  is  considerable,  though  short  of  twenty  years^ 
the  slightest  evidence  will  be  sufficient ;  but  it  is  essentially 
necessary  that  some  evidence  of  this  kind  should  be  given ; 
for  where  to  debt  on  bond"  defendant  pleaded  payment,  and 
it  did  not  appear  that  there  had  been  any  demand  made  on 
the  bond  for  nineteen  years  and  a  half,  this  circumstance 
alone  was  holden  to  be  insufficient  to  raise  the  presuniption 
of  payment 

A  receipt  for  interest,  within  twenty  years,  indorsed  on  a 
bond  by  the  obligee,  (although  the  time  when  such  receipt 
was  written  and  signed  did  not  appear,  otherwise  than  by 
the  indorsement,)  may  be  given  in  evidence  to  rebut  the  pre- 
sumption. 

In  an  action  of  debt  brought  in  Hil.  Term,  1725",  on  a 
bond  dated  in  June,  1697,  with  a  condition  for  the  payment 

1  ColMUr.Biidd,  iCunp.N.P.  C.a;.    ■  Serle   ▼.    Lord  BuTiBgton,    Lord. 

Lord  EUenborough,  C.J.  Raym.  1370. 

m  Oswald  V.  Legh,  1  T.  R.  970. 


eighteen  years.  So  in  Hull  v.  Horner,  Cowp.  109.  Lord  Mansfield 
said,  that  there  was  not  any  statute  of  limitations  which  would  bar 
an  action  upon  a  bond,  but  that  there  was  a  time  when  a  jury  might 
presume  the  debt  to  have  been  discharged :  as  where  interest  did 
not  appear  to  have  been  ptud  for  sixteen  years.  But,  if  a  witness 
is  produced  to  prove  the  contrary,  as  by  Viewing  the  party  liot  to 
have  been  in  solvent  circumstances,  or  a  recent  acknowledgment  of 
the  debt,  the  jury  must  say  the  contrary.  A  similar  doctrine  was 
laid  down  by  Lord  Mansfield  in  Oswald  v.  Legh,  1  T.  R.  272. 
where  he  said,  **  that  there  was  a  distinction  between  length  of  time 
as  a  bar,  and  where  it  was  only  evidence  of  it ;  the  former  was  po- 
sitive, the  latter  only  presumption :  and  he  believed  that  in  the  case 
of  a  bond,  no  positive  time  had  been  expressly  laid  down  by  the 
court,  that  it  might  be  eighteen  or  nineteen  years.**  Although 
these  observations  of  Lord  Mansfield  stand  unqualified,  and  may 
appear  to  establish  this  point,  viz.  that  a  less  period  of  time  than 
twenty  years  is  qf  itself  suiHcient  to  raise  a  presumption  of  pay- 
ment ;  yet,  since  the  case  of  Oswald  v.  Legh,  in  the  decision  of 
which  Lord  Mansfield  concurred,  such  doctrine  cannot  fairly  be 
inferred  from  them.  It  should  seem,  therefore,  that  the  positions 
of  his  lordship  must  be  taken  with  the  qualification  mentioned  in 
the  text,  and  that  where  the  time  falls  short  of  twenty  years,  other 
evidence  will  be  required  to  raise  a  presumption  of  payment. 
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of  a  sum  of  money  on  the  23th  of  December  following ;  the 
defendant  pleaded  payment  of  principal  and  interest,  before 
action  brought,  viz.  on  the  10th  February,  1709,  according  to 
the  statute  4  Ann.  c.  16.  s.  12 :  issue  was  joined  on  thisplea ; 
at  the  trial  the  defendant  insisted  on  the  length  of  time,  as 
presumptive  evidence  that  the  money  had  been  paid ;  to  an- 
swer which  the  plaintiff  produced  the  bond,  with  two  in- 
dorsements upon  it,  in  the  obligee's  hand-writing,  of  receipts 
for  interest,  one  dated  in  1699,  and  the  other  in  1707.  Pratt, 
C.  J.  seemed  to  be  of  opinion,  that  these  being  only  entries 
under  the  obligee's  hand,  who  had  the  bond  in  his  custody, 
and  might  enter  upon  it  what  he  pleased,  could  not  be  evi- 
dence/or him,  and  therefore  rejected  the  evidence;  where- 
upon the  plaintiff  was  non-suited.  A  new  action  having 
been  brought,  Raymond,  C.  J.  admitted  the  indorsements  to 
be  read,  and  the  jury  found  for  the  plaintiff;  upon  which  a 
bill  of  exceptions  was  tendered,  and  afterwards  judgment  was 
given  for  the  plaintiff';  and,  on  error  brought,  affirmed  in  the 
house  of  lords' (34). 


7.  Release. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by 
the  plaintiff,  after  the  bond  given  (35). 

o  Str.837,  p  8  Feb.  1730.    3  Bro.  P.  C.  535. 


(34)  It  must  be  observed,  that  in  this  case  there  had  not  been  m 
lapse  of  twenty  years  from  the  day  of  payment  mentipued  in  the  con« 
dition  to  the  date  of  the  indorsement.  In  Turner  v.  Crisp,  .Stn 
8Ss7.  Raymond,  C.  J.  refused  to  let  the  indorsement  of  a  receipt  of 
part  of  the  bond,  after  thefnesumption  had  taken  place,  to  be  given 
m  evidence,  saying,  that  this  case  differed  from  that  of  Serle  v.  Bar* 
rington,  where  the  indorsement  appeared  to  be  made  before  it 
could  be  thought  necessary  to  be  made  use  of  to  encounter  the  pre- 
sumption. See  2  Vez.  43.  S.  P.  per  Lord  Hardwicke,  Chr.  See 
farther  on  this  subject.  Rose  v.  Brirant,  2  Camp.  N.  P.  C.  33U 

(3fl)  It  seems  that  if  the  release  has  been  obtained  fraudulently, 
the  special  circumstances  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind 
in  Craib  v.  D'Aeth,  7  T.  R.  67O.  n.  (b.)  It  is  worthy  of  remark, 
that  in  Leeh  v.  Legh,  1  Bos.  andPul.  447.  where  the  obligor,  after 
notice  of  tne  bond  having  been  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assis^nee  in  the 
name  of  the  obligee,  the  court  (exercising,  as  it  should  seem,  an 
equitable  jurisdiction)  set  aside  the  plea  on  a  summary  application* 
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If  there  are  two  or  more  obligees  *  a  release  by  one  will 
be  a  bar  to  all : 

In  debt  on  bond,  by  several  plaintiffs,  as  trustees',  &c.  the 
defendant  pleaded  a  release  from  one  of  the  plaintiffs.  On 
demurrer,  the  plea  was  holden  good;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  right  to  release  ; 
and  a  release  from  the  one  was  a  release  from  the  others. 

If  there  are  two  or  more  obligors,  a  release  to  one  may  be 
pleaded  in  bar  by  the  other,  whether  the  bond  be  joint*,  or 
joiRt  and  several',  for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discharge 
of  all.  It  is  inmiaterial  whether  the  release  be  by  deed,  or 
by  operation  of  law** (36);  for  where  the  obligee  in  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor,  who 
administered  and  died,  it  was  holden",  that  the  surviving  ob- 
ligor was  discharged ;  for  a  personal  action  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  discharged.  So  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  tcith  others  ^^ 
and  the  obligor  executor  administered ;  it  was  holden,  that 
the  action  was  discharged  as  to  all  the  obligors.  But  if  A. 
ftnd  B.  are  jointly  and  severally  bound  in  an  obligation  to  C.^ 
and  A.  makes  C.  and  D.  his  executors ;  C.  refuses,  and  D- 
administers,  and  afterwards  C  makes  D.  bis  executor  ;  D., 
as  executor  of  C,  may  maintain  an  action  on  the  bond  againsi 
B.*;  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutors, and  the  obligee  refuses,  the  debt  is  not  released  or 
discharged,  and  the  obligee  or  his  executor  may  sue  for  the 
debt  (37). 

If  feme  obligee  take  the  obligor  to  husband,  this  is  a  release 
in  law*.    So  if  there  be  two  feme  obligees,  and  tlie  one  take^ 

q  9  Hoi.  Abr..4i0. 1.  47.  x  Dorchester  ▼.  Wcbh,  3d  Resolation* 

r   Bayley  v.  Loyd,  M.T.  12  G.  3«  C.  B.  Sir  W.Jones,  34^. 

7  xMoii.  S50.    Leucb'Hedit.    •  y  Cheethain  ▼.  Ward,  1  Bos.  and  Pul. 

•  2R0I.  Abr.  412  (G.)pl.4.  6au. 

t   Ib.pl  5.    iliiBt.  339  a.  c  Dorchester  r.  Webb,  W.  Jones,  945. 

11  Chcslbum  v.  Ward,   1   Bos.  &  Pul.  a  1  Inst.  1264  b. 

630. 


(36)  But  a  release  by  will  is  not  Bufficient.  Parsons  v.  Cowardy 
B.  R.  H.  10  G.  2.  Ca.Terap.  Ilardw.  35?. 

(37)  But  otbemihe,  if  the  obligee  administers.  Per  Cur.  S.  C# 
If  a  debtor  in;ike  his  creditor  and  another  person  executors,  and 
the  creditor  neither  proves  the  will  nor  acts  as  executor,  he  may 
maintain  an  action  agninst  the  other. for  his  demand  on  thetestator| 
lUwUnnou  Vt.Shaw,  3  T.  K,  557. 
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the  debtor  to  husband^.  The  like  law  is,  if  two  be  bound  in 
an  obligation  to  a  feme  sole,  and  she  takes  one  of  them  to 
husband,  and  the  husband  dies,  the  wife  shall  not  have  an  ac- 
tion against  the  other  obligor^  But  where  a  man,  on  the  day 
of  his  marriage,  gave  a  bond  to  the  woman,  to  whom  he  was 
to  be  married,  by  which  he  stipulated,  that  his  representatives 
should,  within  twelve  months  after  his  death,  pay  to  bis  wi- 
dow, or  her  representatives'*,  a  sum  of  money  ;  and  the  mar- 
riage took  place,  and  afterwards  the  husband  died;  where- 
upon the  widow  brought  an  action  against  the  representatives 
of  the  husband,  on  the  bond ;  it  was  holden,  that  the  marriage 
did  not  operate  as  a  release  of  the  debt,  the  bond  not  being 
payable  during  the  life-time  of  the  obligor,  nor  until  twelve 
months  after  his  death* 

A  covenant  not  to  sue  will  not  operate  as  a  release*,  in  its 
own  nature,  but  only  by  construction,  to  avoid  circuity  of 
action.  Hence,  if  the  obligee  of  a  bond  covenant  not  to  sue 
oneof  two  joint  and  several  obligors,  a.nd  if  he  do,  that  the 
deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the 
other  obligor  (38). 

Even  in  those  cases  where  a  covenant  not  to  sue  shall  be 
construed  to  enure  as  a  release  to  avoid  circuity  of  action,  the 
covenant  not  to  sue  must  be  a  perpetual  covenant,  that  is,  a 
covenant  not  to  sue  at  all ;  for  a  mere  covenant  not  to  sue 
within  a  particular  time^  will  not  have  this  effect.  In  such 
case  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  action  of  covenant    But  if  the  obligee  covenant  not  to 

t»  1  Inst.  &64  b.  f  Deux  v.  Jefieryes,  Cro.  Eliz.  352.    i 

c  81  H.7.  3a.  Rul.  Abr.  939.  S.  C.  Aylifi'v.Scrom* 

d  Milbourn  ▼.  Ewart,  5  T.  R.  381.  tbirr,  1  Sbow.  46.  Salk.  573.  S.  C. 
e  Deao  ▼.  Newball,  s  T.  R.  iQs. 


(38)  See  Fitzgerald  v.  Trant,  1 1  Mod.  254.  and  Lacy  v.  Ky- 
naston,  Holt>  llep.  178.  1  LordRaym.  690.  and  12  Mod.  551. 
where  the  distinction  between  a*  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors  is  taken  ;  in  the  latter  report  it  i^  said, 
**  A.  is  bound  to  B.,  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  allterwards  B.will  sue  A.  on  the  bond,  he  may  plead 
the  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A. 
not  to  sue  him,  that  shall  not  be  a  release  but  a  covenant  only ;  be- 
cause he  covenants  only  not  to  sue  A. 9  but  does  not  covenant  not  to 
sue  B. ;  for  the  covenant  is  not  a  release  in  its  nature,  but  only  by 
construction  to  avoid  circuity  of  action ;  for  where  he  coveiiaijts 
not  to  sue  one,  he  still  has  a  remedy ;  and  then  it  shall  be  coastrued 
as  a  covenant  and  no  more." 
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sue  the  obligor  before  such  a  day  ',  and  if  he  do^  tliat  the  oh^ 
ligor  shall  plead  this  as  an  acquittance,  and  that  theobliga* 
tion  shall  be  void,  this  is  a  suspeusion  of  the  obligation^  and  so 
by  consequence  a  release. 

A  bond  was  conditioned  ^,  that  the  obligor  should  indem- 
nify the  obligee  from  all  sums  the  latter  should  pay  on  the  ac-^ 
count  of  the  obligor ;  before  the  execution  of  the  bond,  the 
following  memorandum  was  indorsed  on  it,  viz.  **  that  the 
obligee  hath  given  an  undertaking  not  to  sue  upon  the  bond 
until  after  the  obligor's  death ;'  it  was  holden,  that  the  memo- 
randum was  to  be  taken  as  part  of  the  condition,  and  conse*^ 
quently.that  the  bond  was  payable  only  by  the  representative 
of  the  obligor  after  his  deatn. 

8.  Set-off. 

At  the  common  law,  if  the  plaintiiTwas  indebted  to  thede* 
fendant  in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  c^such 
debt  in  the  action  brought  by  the  plaintiff  for  the  recoveiy  of 
his  debt  To  obviate  this  inconvenience,  and  to  prevent  cir- 
cuity of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat 
2  G.  2.  c.  22.  s.  13.  (made  perpetual  by  the  8  Geo.  2*  c.  24. 
s.  4.)  that  "  where  there  are  mutual  debts  between  the  plain- 
"  tiff  and  defendant;  or  if  either  p^Lity  sue  or  be  sued  as  exe- 
cutor or  administrator,  where  there  are  mutual  debts  be- 
tween the  testator  or  intestate,  and  either  party ;  one  debt 
may  be  set  against  the  other,  and  such  matter  may  be  given 
in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require :  so  as  at  the  time  of  plead- 
ing the  general  issue,  where  any  such  debt  of  the  plaintiff, 
*•  his  testator,  or  intestate,  is  intended  to  be  insisted  on  in  evi- 
dence, notice  shall  be  given  of  the  particular  sum  or  debt  so 
intended  to  be  insisted  on,  and  upon  what  account  it  became 
"  due,  or  otherwise  such  matter  shall  not  be  allowed  in  evi- 
**  dence  on  such  general  issue." 

Upon  the  construction  of  this  atatote  several  questions 
arose ;  First,  Whether  debt  on  simple  contract  could  be  set 
off  in  common  cases  against  a  specialty  debt  (39)?  2ndly,  If 

i:  1   Rol.  Abr.  939.  L.  pl.s.  h  Burgb  r.  Preston,  sT.  R.  493. 


(39)  This  question  (htit  arose  in  Stephens  v^  Lofting,  M.  6  G.  2. 
C.  B.  8  Vin.  56^.  pi.  31.  and^ted  by  Wi)les,C.  J.  in  Hutchinson 
V.  Sturi^es,  Willes,  262.  when  the  court  were  of  opinion  that  a 


ti 
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in  cornmon  cases,  whether  they  could  be  so  set  off,  where  ah 
executor  or  administrator  is  plaintiff  (40)  ?  and  3dly,  Whe- 
ther, in  the  case  of  a  bond,  the  penalty  was  to  be  considered 
as  the  debt  (41)?  To  rennove  these  difficulties,  it  was  enacted 
and  declared  by  stat  8  Geo,  3.  c.  M.  s.  5.  that,  "  by  virtue  of 


simple  contract  debt  could  not  be  pleaded  by  way  of  set-off  to  a 
bond.  But  on  error  in  B.  R.  Yorfee,  C.J,  expresijeda  strong  opi- 
'  nion  to  the  contrary ;  Pro])yn,  J.  concurred  with  the  C.  J. ;  Price,  J. 
doubted,  and  Lee,  J.  did  not  j^ve  any  opinion ;  the  decision,  how- 
ever, of  another  point  (see  post,  n.  (41)  \  rendered  the  determina- 
tion of  this  question  unnecessary  at  that  time.  The  same  question 
was  a^in  agitated  in  Brown  v.  Holyoak  *,  E.  7  0. 9.  C.  B*  Th6 
case  was  this  :  In  debt  for  rent  f  upon  a  lease  by  indenture,  the  de- 
fendant pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the 
d<^fendant,  upon  a  promissory  note;  after  argument,  judgment  was 
given  for  the  plaintiff,  on  the  ground  that  his  demand  was  equal  to 
a  specialty,  and  that  a  simple  contract  debt  could  not  be  set  off, 
against  a  specialty  debt.  On  error  in  B.  R.  the  judgment  of  the 
court  of  common  pleas  was  reversed  b}'  Lord  Hardwicke,  C.J.  and 
the  court,  the  day  afler  the  stat  8  G.  2.  c.  V4.  was  passed. 

(40)  In  Kemys  v.  Betson,  C.  B.  T.  6  G.  2.  d  Vin.  56 1 .  pi.  30. 
and  cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes,  q6q, 
it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  against  debts  on  specialties ;  for  the  debts  must 
be  of  an  equal  nature :  otherwise  such  a  construction  might  occa- 
sion a  devastavit.  And  in  Joy  v.  Robert$»,  hi  the  Exchequer,  M.' 
6  Geo. 2.  (cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  VVi^Ues, 
2t)2.)  there  was  the  same  resolution, 

(41)  In  debt  on  a  bond  for  7(>/*  lOs,  conditioned  for  the  payment 
of  38/.,  the  defendant  pleaded' a  debt  by  simple  contract  of  70/.  J 
On  demurrer,  the  question  was,  whether  the  penalty  were  the  legal 
debt,  so  that  the  money  due  could  not  be  pleaded  against  what  was 
really  due  upon  the  bond.  Judgment  for  the  plaintiif  in  C.  B. 
On  error  in  B.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  bond 
was  the  legal  debt ;  that  one  part  of  the  stat.  2  (ieo.  2.  c.  22.  s.  13. 
was  to  be  compared  with  the  other ;  and,  therefore,  if  the  defendant 
{Ba  he  might  hjfve  doce)  had  pleaded  the  general  issue,  and  given  in 
evidence  pait  of  the  plaintifl'^s  ilemaud,  and  craved  to  have  an  al- 
lowance of  so  much ;  this  would  not  have  aided  him,  for  the  jury 
must  find  th^  whole,  or  else  that  it  was  not  the  parties'  deed,  anc^ 
they  could  not  sever  the  debt ;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  not 
be  pleaded.     Judgment  of  C.  B.  affirmed. 

*  nvnieK,  290.  t  By  an  administrator,  3  Vln.  s62. 

J  Stephens  T.  l-ofiinp,  B.  R.  M  7  <ii.  2.  a  Barnard.  338. 
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"  the  preceding  clause,  mutual  debts  might  be  set  against 
"  each  other,  either  by  being  pleaded  in  bar  or  given  in  evi- 
'*  dence  on  the  general  issue,  in  the  manner  therein  mentioned, 
**  notwithstanding  such  debts  were  deemed  in  law  to  be  of  a 
"  different  nature ;  unless  in  cases  where  either  of  the  said 
**  debts  should  accrue  by  reason  of  a  penalty  contained  in  any 
**  bond  or  specialty ;  and  in  all  cases,  where  either  the  debt 
*^  for  which  the  action  is  brought,  or  the  debt  intended  to  be 
**  set  against  the  same,  hatli  accrued,  by  reason  of  any  such 
*'  penalty,  the  debt  intended  to  be  set  oflf  shall  be  pleaded  in 
bar ;  in  which  plea  shall  be  shewn  how  much  is  due  on 
either  side  (42) ;  and  in  case  the  plaintiff  shall  recover  in  any 
such  action,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  due  to  the  plaintiff,  after  one  debt  being 
**  set  against  the  other  as  aforesaid." 

In  debt  upon  a  bail  bond,  brought  by  the  officer  of  the  pa- 
lace courts  to  whom  the  defendant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A.  B.  to  answer  C.  D.  in  a  plea 
of  trespass  on  the  case;  the  defendant  pleaded,  by  way  of 
set-off,  a  greater  sum  due  to  him  from  the  plaintiff,  by  simple 
contract  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  Willes,  C.J. '(who  delivered  the  opinion  of  the 
court)  observing;,  that  as  this  was  not  a  bond  conditioned  for 
the  payment  of  money,  the  case  was  not  within  the  stat. 
8  Geo.  2.;  and  it  was  not  within  the  stat  2  6. 2.,  because  the 
plaintiff  did  not  sue  in  his  own  right,  but  in  the  nature  of  a 
•trustee  for  C.  D.;  that  it  might  as  well  be  said,  that  whqp  a 
person  sued  as  executor,  the  defendant  might  set  off.  a  debt 
from  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that 
the  defendant  could  set  off  in  the  present  case. .  He  added, 
however,  that  if  this  had  been  a  bond  to  the  shisriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court  would 
have  thought  otherwise ;  and  that  the  penalty  must  have  been 
considered  as  the  debt,  this  not  being  a  case  within  the  stat. 
8  Geo.  2. 

To  debt  on  bond  conditioned  for  the  payment  of  an  an- 
nuity to  plaintiff^,  defendant  pleaded,  that  a  certain  sum  only 

i  Hutcbiuoa  t.  Stargeo,  Willet.  361.    k  Collins  ▼.  Collios,  9  Burr.  8 SO. 


(42)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  really 
due ;  and  this  averment  has  been  holden  to  be  traversable  *,  al- 
though laid  under  a  videlicet  f. 

*•  Symmons  ▼.  Knox,  3  T.  R.  60. 
t  Griiuwpod  v.  Barrit,  6  T.  R  4()0. 
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was  due  to  the  plaintiff  on  account  of  the  annuity,  and  that 
the  plaintiff  was  indebted  to  the  defendant  in  a  larger  sum  of 
money,  for  money  lent,,  &c.,  which  he  claimed  to  set  off;  on 
demurrer,  it  was  adjudged,  that  this  was  a  case  within  the 
Stat.  8  Greo.  3.  c.  24.  s.  5.,  and  that  the  defendant  was  entitled ^ 
to  set  off  his  debt. 

The  following  rules  must  be  attended  to  in  pleading  a  se1> 
off: — ^Uncertain  damages,  or  an  unliquidated  demand,  can- 
not be  made  the  subject  of  a  set-oflt'  (43).  But  if  two  per- 
sons agree  to  perform  certain  work  in  a  limited  time"*,  or  to 
pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  2dly,  A  debt  barred  by  the  sta^ 
tute  of  limitations  cannot  be  set  off";  for  the  remedy,  by 
way  of  set-off,  was  intended  to  supersede  the  necessity  of  a 
cross  action ;  and  a  debt  barred  by  the  statute  of  limitations 
cannot  be  recovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  reply  the  statute  **  (44).  3dly,  I'he  debts 
sued  for,  and  intended  to  be  set  off,  must  be  mutual^  and  due 
in  the  same  right  (45). 

A  debt  due  to  a  person  in  right  of  his  wife  p,  cannot  be  set 
off  in  an  action  agamst  him  on  his  own  bond. 

I  Howlet  ▼.  Strioklsnd,  i    Cowp.  56.    o  Remington  v.  Stevens,  Str.  197 1* 
Weigall  V.  Waters,  6  T.  R.  498.  p  Bull.   N.  P.  179.  cites  Payuter  ▼. 

m  Fletcher  ▼.  Dyche,  9  T.  R.  39.  Walker,  G.  B.  £.  4  Geo.  3. 

II  Per  Willes,  C  J.  in  Hutchinson  t.  . 
Sturges,  Willes,  362. 


(43)  '*  Debts  to  be  set  off  must  be  such  as  an  indebitatus  as-- 
sumpsit  will  lie  for.**  Per  Asbhurst,  J.  in  Howlet  v.  Strickland^ 
Cowp.  56, 

(44)  If  such  debt  be  given  in  evidence,  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.     Bull,  N.  P.  1  »0. 

(45)  See  cases  affording  an  illustration  of  this  rule,  under  plea 
«f  set-off,  tit.  Assumpsit,  ante,  p.  144,  5« 
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IV.  Debt  on  Bail  bond— Slat.  23  //.  6.  c.  10.— 
Assignment  of  Bail-bond  under  Slat.  4  Ann. 
c.  16. — Declaration  by  Assignee — Of  the  Plead- 
ings^  comperuit  ad  Diem — Nul  lid  Record. 

At  fcommon  law,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  arrested  upon  mesne  process,  unless  he  sued 
out  a  writ  of  niainprize ;  butj  by  stat.  23  H.  ().  c.  10.  it  was 
enacted,  "  that  sheriffs,  under-sheriffs,  baihfls  of  franchises, 
"  and  other  bailiffs  (40),  should  let  out  of  prison  all  persons 
by  them  arrested  or  being  in  their  custody,  by  force  of  any 
writ,  bill,  or  warrant,  in  any  action  pei-sonal  (47),  or  by 
*'  cause  of  indictment  of   trespass  (48),    upon    reasonable 


(46)  ••  This  statute  does  not  authorize  sheriffs^  bailiffs  to  take 
obli^tidns  for  the  appearance  of  persons  arrested  :  from  the  ex- 
press mention  of  bailiffs  of  franchises,  it  appears  that  those  ofHcers 
only  are  meant,  who  have  the  return  of  process.  When,  therefore, 
the  process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him." 
Per  BuUer,  J.  in  Rogers  v.  Reeves,  1  T.  R.  42'2.  The  marshal 
of  the  King*s  Bench  is  an  officer  within  this  statute,  Bracebridge 
V.  Vau<^han,  Cro.  £liz.  66, ;  but  the  serjeant  at  arms  of  the  House 
of  Commons  is  not.     Norfolk  v.  Elliot,  I  Lev.  205. 

(47)  Upon  an  attachment  of  privilege,  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  the  sheriff 
may  be  compelled  to  take  bail  bj^  force  of  this  statute  ;  but  not 
upon  an  attachment  for  a  contempt,  issuing  out  of  B.  R.*or 
C.  B.  t  or  the  Court  of  Chancer}',  for  disobeying  a  subpoena  J. 
In  Studd  v.  Acton,  it  was  holden  that  the  words,  **  by  force  of 
any  writ,  bill,  or  warrant,  in  any  action  personal,"  were  confined  to 
actions  at  law. 

(48)  Tlje  sheriff  is  not  authorized  S  to  take  abend  for  the  appear- 
ance of  persons  arrested  by  him,  under  process  issuing  upon  an  in* 
diet  merit  at  the  quarter  sffssions,  for  a  trespsiss  and  assault ;  because 
at  common  law  the  sheiiff  could  not  bail  aity  persons  indicted  be* 
fore  justices  of  the  inrdce  j],  and  this  stat.  of  i3  H.  6.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 

.  •  Anou.  1  Sfr,  479.  Resolved  by  all  the  jiidg^ei. 
f   Field  V   VVorkhoupr,  Comyu^s  Rep.  <264. 
X  Siu'ld  r.  Acloo,  1  H.  Bl.  469- 
^  0en«oii<rh  v.  Rossiter,  4  T.  R.  5OS. 
II  3  Hawk.  F.  C.  c.  15.  8.  26. 
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surety  (49)  of  suflTicient  persons,  havina:  siiffiriont  within 
the  counties  'where  such  persons  arc  let  to  bail,  to  keep 
their  days  in  such  place  as  the  said  writs,  bills,  or  warrants, 
shall  require;  persons  in  ward  by  condeuinalion,  execu- 
tion, capias  utla^atum^  or  excjunmunicatum,  surety  of  the 
peace,  or  by  special  commandment  of  any  justice  ex- 
cepted. And  no  sheriif,  &c.  shall  take,  or  cause  to  be 
taken  or  made,  any  obligation  for  any  cause  aforesaid,  or 
by  colour  of  their  office,  but  only  to  themsclncs^  of  any 
person,  nor  by  any  person,  which  shall  be  in  their  ward  by 
course  of  law,  but  upon  the  name  of  their  office,  and  upon 
condition  that  the  prisoners  shall  appear  at  the  day  and 
place  contained  in  the  writ,  &c. ;  and  if  any  sherifis,  &c. 
take  any  obli£>ation  in  other  form  by  colour  of  their  office, 
"  it  shalfbe  void.*' 

The  constant  usap:e  since  the  passing  this  act  has  been  for 
sheriffs,  and  other  officers,  to  take  a  security  /)//  hovd"^.  Re- 
gularly, this  bond  ought  to  be  taken  with  two  or  more  sure- 
ties, at  the  least,  the  words  of  the  statute  being  "  surety  of 
sufficient  persons  ;"  and  the  sheriff,  &c.  may  insist  upon  two 
sureties  being  given ;  yet  it  has  been  adjudged ',  that,  as  the 
indemnity  is  for  the  protection  of  the  sheriff,  &c.  he  may 
wave  the  benefit,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

Ist,  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself*.     Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

q  See  note  (41)).  recog^nizcd  in  Col  ton  t.  Wale,  Cro. 

r  Drury'sca&e,  lO  Rep.  lOO.  b.  lOl.  a.        .Eliz.  364. 

s    1  T.  R.  A 22. 


before ;  but,  in  order  to  compel  him  to  take  bail  in  those  cases, 
where  he  niij^ht  have  taken  hail,  and  neglected  so  to  do.  At  com- 
mon law,  the  sheriff  nii^ht  have  bailed  persons  indicted  before  him 
at  his  torn  ♦,  and,  consequently,  by  this  statute  he  was  compellable 
to  bail  such  persons ;  but  the  stat.  1  Edw.  4.  c.  2.  having  taken 
away  the  sheriff's  power  of  bailing  in  such  cases*,  the  stat.  -23 
H.  tf.  is  in  this  respect  rendered  of  none  effect. 

(49) .  According  to  the  opinion  of  Ashhurst,  J.  in  Rogers  v. 
Keeves,  i  T.  R.  421.  a  security  of  a  lower  nature  than  a  security 
by  bond,  as  a  simple  contract  undertaking,  is  infiuffioient.  If  tli^ 
bheritf  refuses  to  take  bail,  sufficient  sureties  being  tendered,  the 
proper  remedy  against  him  is  an  action  of  trespass  on  the  case. 
Smith  V.  Hall,  2  Mod.  34. 

♦  Id,  6.  27. 
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2dly,  It  must  be  made  ta  the  sheriff  or  other  officer  by  the 
pame  of  his  office^  and  county.  On  error  in  debt  on  bail-bond, 
it  was  excepted,  that  it  was  not  shewn,  that  the  bond  was  to 
the  sheriff  oy  the  name  of  his  office.  The  court  were  of 
opinion  that  it  should  so  appear  ° ;  but  they  thought  that  in 
the  present  case  it  did  sufficiently  appear  on  the  whole  de- 
claration,  it  being  laid  solvend,  eidem  vicecomiti  et  assignatis. 

ddly»  There  must  be  a  condition  to  the  bond ;  and  that 
condition  must  be  for  the  appearance  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  &c. ;  and  for  that  only. 
Hence,  if  there  be  not  any  condition  * ;  or,  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  defendant  at  a  day  past 
when  the  bond  is  made  ^ ;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 
the  bond :  as  if  it  be  conditioned  "  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  costs  ^,"  it  will  be  bad. — 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his 
office,  and  the  condition  expresses  the  time  and  place  of  ap- 
pearance, a  variance  in  other  respects  will  be  immaterial. — 
As  in  the  following  cases ;  where  the  writ  was  to  answer 
A.  B.  in  a  plea  of  debt  of  three  hundred  and  twenty  pounds^ 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  .debt^.  Where  the  writ  was  to  answer  in  a  plea 
of  trespass^  and  the  condition  was  to  appear  to  answer  <!:e- 
nerally,  without  saying  in  what  action ;  the  court  held  the 
bond  good  ;  because  no  other  action  shall  be  intended ;  and 
the  statute  only  requires  the  bond  to  be  conditioned  for  an 
appearance,  and  the  words  "  to  answer,  &c."  are  8urj>lusage''. 
Wnere  the  writ  was  to  appear  befpre  our  lord  the  King,  at 
Westminster,  and  the  condition  was  to  appear  before  his 
Majesty's  justices  of  the  bench,  at  Westminster* ;  it  was 
holden  sufficient  (60).    Where  the  writ  was  to  answer  in  a 

%  Noel  ▼.  Cooper,  Palm.  37s.  a  Villiers  v.  Hastings,  Cro.  Jac.  386. 

U  Symesv.  Oakeb,  Str.  893.  b  Kirkbriilge  j,  Wilson,  a  her.  123. 

jf.  Graham  v.  Crawshaw,  3  Lev.  74.  c  Kirkbride  v.  Curwea,  fi  Lev.  l^o.T. 

y  Samuel  v.  Evans,  2  T.  R.  569.  Jones,  46. 
z  Rogers  v.  Reeves,  1  T.  R.  418. 


(50)  It  appears  from  Levinz's  report  of  this  case,  that  the  de^ 
fondant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  and 
that  it  was  argued  again,  and  the  majority  of  the  judges  were  for 
affirming  the  judgment.  But  North,  C  J,  being  strongly  against 
it  ,it  wa»  adjourned. 
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plea  of  trespass,  and  also  to  a  bill  of  100/.  of  debt,  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  100/. ;  the 
variance  was  holden  to  be  immaterial.    Where  the  original 
writ  was  to  answer  in  a  plea  of  trespass  on  the  case  on  pro-- 
mises ;  and  the  condition  was  to  answer  in  a  plea  of  trespass ; 
the  bond  was  holden  to  be  good*.    Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
John :  and  the  condition  was  to  answer  of  a  plea  of  trespass, 
and  also  to  a  bill,  (omitting  the  words  ^'  of  the  said  John,") 
it  was  holden  an  immaterial  variance  ^     Where  the  process 
was  to  appear  before  the  barons ;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Exchequer,  at 
Westminster;  it  was  holden  well  enough 8.    Where  the 
process  was  in  an  action  of  trover ;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  on  the  case  on  pro- 
mises ;  the  bond  was  aqjudged  sufficient,  on  the  ground  that 
the  ^Y^rds,  "  to  answer,  &c."  were  only  surplusage,  and 
might  be  rejected  \    Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresoever,  &c. ;  and  the  words, 
"  wheresoever,  &c."  were  omitted  in  the  bail-bond ;  and  it 
was  objected  ^  that,  by  the  statute,  the  sheriff  could  not  take 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so ;  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing 
before  the  king,  was  meant  before  the  king  in  his  courts  and 
not  before  the  king  in  person.    So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king,  wheresoever  he 
should  then  be  in  England  ^,  and  the  bond  was  conditioned 
for  the  appearance  of  the  party  before  the  king,  at  West- 
minster^  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial;    Lord  EUenborough,  C.  J.  ob- 
serving, that  Westminster,  according  to  the  common  under- 
standing of  every  body  at  this  day,  (considering  that  the 
Court  of  King's  Bench  had  been  invariably  held  there  for 
many  centuries,  except  only  when  it  was  removed  for  a  short 
period  to  Oxford,  in  1655)  was  the  place  meant  by  the  more 
general  description  in  the  writ;  and  that  the  variance  in  this 

d  CadweU  v.  Dunkin,  T.  Jones,  137.  i  ShtitUeworth  v.  Pilkington,  9  Sir. 

3  Show.  51 .  S.  C.  1 155.  7  Mod.  32s.  LeacU's  £d.  cited 

e  OwenV.  Nail,  6T.  R.703.  by  BuUer,  J.  iu   Kiug  v.  Pippett, 

f  Rencb  v^.  Bretton,  10  Mod.  327.  1  'T.  R.  340. 

1^  Philips  V.  Philips,  cited  s  Str.  1 156.  k  Jones  v.  Sturdy,  9  East,  55. 
i  Davenport  v.  Parker,  Fort.  36d. 
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case  was  certainly  not  greater  than  that  in  the  preceding 
case  of  Shuttleworth  v.  Pilkington. 

An  executor  brought  debt  in  the  debet  and  detinet '  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
QC  etiam  hilla:  querentis  ut  txecutoris  /.  S.  pro  1500/.  de  c/e- 
ffito  secundum  consuetudinem  curite  nostrce  coram  nobis  ex- 
hibend\  On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  B ut  the  court  gave  j  udgraent  for 
the  plaintiff^  Paj-ker,  C.  J.  observing,  "  The  condition  of  the 
bona  is  to  appear,  in  the  first  place,  to  answer  the  plaintiff 
in  an  action  of  trespass  in  his  own  right,  and  then,  secundum 
consuetude  cur.  to  answer  the  bill  in  debt  as  executor,  for  this 
court  has  not  jurisdiction  in  debt  originally ;  but  in  whatever 
county  the  court  is  sitting  you  may  have  a  bill  in  trespass ; 
and,  when  the  party  is  brought  in,  a  bill  may  be  exhibited 
against  him  in  any  other  action ;  for,  being  in  custody  of  the 
marshal  of  the  supreme  court,  he  shall  answer  to  all  matters 
there  ;  so  that  this  bond  is  also  a  security  for  his  appearance 
in  the  action  of  trespass,  which  is  in  the  plaintiff's  own  right, 
and  may  be  insisted  on  as  well  as  the  bill  in  debt,  ero'o,  the 
action  well  brought  in  the  debet  and  detinet.  This  action  is 
in  loco  of  the  sheriff. 

If  the  sheriff  does  not  comply  with  the  injunctions  of  the 
statute,  and,  without  the  plaintiff's  consent,  Uikes  a  security 
of  a  different  kind  than  tliat  described  therein ;  the  courts 
will  not  afford  him  any  relief,  nor  interpase  in  his  favour,  for 
the  purpose  of  enforcing  such  security,  on  the  ground  of  his 
having  been  guilty  of  a  breach  of  his  duly. 

Hence,  where  a  sheriff's  officer  ^^  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bond,  for  the  api- 
pearance  of  the  defendant,  and  bail  above  was  not  duly  put 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him,  by  permitting  him  to 
put  in  and  justify  bail  afterwards;  although  he  offered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff 's  officer  an  under^ 
taking  ",  that  he  would  give  the  sheriff  a  bail-bond  in  due 
time,  which  he  afterwards  ne^glected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  re- 
fused to  proceed  summarily  against  the  attorney,  to  make 

\  Brumfield  v.  Lander,  B,  R.   H.        m  FuHer  v.  Prrat,  7  T.  R.  109. 

'    ^3  Aim.  MS.  '  II  Scdgworth  V.  Spicer,  4  East,  2163. 
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him  pay  the  debt  and  costs,  for  his  breach  of  faith,  on  the 
ground  that  the  undertaking  was  illegal  (51). 

The  statute  23  H.  6.  c.  10.  is  a  general  law  **,  of  which  the 
king's  courts  will  take  cognizance,  although  it  is  not  pleaded 

(52). 

Ab  to  the  manner  of  pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special 
matfer,  which  brings  the  case  within  the  statute,  must  appear 
by  some  means  or  other  upon  the  record :  if  it  be  shewn  on 
the  declaration,  it  need  not  be  pleaded  »*.  So  if  it  appear  on 
craving  oyer  of  the  bond,  the  defendant  may  demur  without 
shewing  the. special  matter''.  In  short,  it  is  sufficient  if  it 
appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  ot  the  pro- 
cess, according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  above  in  due  time  %  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  take  an  assign- 
ment of  it  This  course  is  usually  pursued,  if  the  bail  be- 
low are  sufficient  Before  the  statute  for  the  amendment  of 
the  law,  4  &  5  Ann,  c.  K).  the  sheriff  was  not  compellable  to 
assign  the  bail-bond,  though  if  he  had  not  assigned  it,  the 

A  Samael  v.  Evans,  $  T.  R.  569.  q  Per  Buller,  Jr  in  Samael  v.  Erant, 

p  Id.  2  T.  R.575, 

r  Harrison  v.  Davies,  s  Burr.  3633. 


f51)  It  is  to  be  obser^^ed,  that  the  provisions  of  this  statute  are 
confined  to  securities  given  to  the  sheriff  or  other  officer.  Hence 
bonds  given  to  the  plaintiff  are  not  within  the  statute  *  ;  and  con- 
sequently may  be  taken  in  a  different  form  than  that  prescribed  by 
the  statute  t*  So,  also,  undertakings  given  by  the  defendant  or  his 
attorney*  to  the  plaintiff  or  his  attorney ^  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(5^2)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans,  which  fiually  decided  that  it  was  a  public 
law,  it  was  observed,  that  whatever  might  have  been  the  law  before 
the  statute  of  Queen  Ann,  the  case  of  Saxby  v.  Kirkus^,  had  re-" 
moved  all  doubt :  for  the  court  there  said,  though  the  23  M.  6. 
c.  10,  were  a  private  law,  yet  the  statute  4  &  5  Ann.  having  enabled 
the  sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the 
law  that  enables  him  to  take  such  bond.  See  Benson  v.  Wei  by, 
S  Saund.  i55.  a.  n.  (4)  where  all  the  learning  on  this  subject  is 
collected  by  Serjeant  Williams. 

*  Raren  ?.  Stockdale,  Gou1d«b.  66.  ap«ed  in  Leech  ▼.  Davys,  Aleyn,  58. 
t  Hall  V.  Carter,  2  Mod.  304-  per  Buller,  J.  Rogers  ▼.  Reeves,  i  T.  R.  428. 
X  BuU.  N.  P.  224. 
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court  would  have  amerced  him.  Another  mischief  at  com* 
mon  law  was»  that  after  an  assignment  of  tlie  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of  the 
sherifT,  who  might  have  released  the  obligor ',  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat.  4  &  5  Ann.  c.  16. 
8.  SO.  *'  that  if  any  person  shall  be  arrested  by  any  writ,  bill, 
or  process,  issuing  out  of  any  of  the  kings  courts  of  re- 
cora  at  Westminster,  at  the  suit  of  any  common  person, 
and  the  sheriff,  or  other  officer,  takes  bail  from  such  per- 
son, the  sheriff  (53),  or  other  officer,  at  the  request  and 
costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful 
attorney,  shaU  (54)  assign  to  the  plaintiff  in  such  action 
the  bail-bond,  or  other  security  taken  from  such  bail,  by 
indorsing  the  same,  and  attestmg  it  under  his  hand  and 
seal,  in  the  presence  of  two  or  more  credible  witnesses, 
which  may  be  done  without  any  stamp,  provided  the  as- 
signment so  indorsed  be  duly  stamped  before  any  action 
brought  .thereupon;  and  if  the  bail-bond  or  assignment, 
or  other  security  taken  for  bail,  be  forfeited,  the  plaintiff*, 
'\n  such  action,  after  such  assignment  made,  may  bring  an 
action  thereupon  in  his  own  name;  and  the  court,  where 
the  action  is  brought^  may,  by  rule  of  the  same  court,  give 

t  Shipley  ▼.  Craister,  8  Veotr.  131« 


(53)  In  the  case  of  Kitson  y.  Fagg,  1  Str.  60.  (for  the  argument 
in  this  case  see  10  Mod.  288.)  the  question  being,  whether  a  bail- 
bond  was^  well  assigned  b]^  an  under-sheriff 's  clerk  ?  Parker,  C.  J. 
said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  were  of 
opinion,  that  an  under-sheriff  toight  assign  a  bail-bond  in  the  name 
of  the  high-sheriff,  it  having  been  the  constant  practice  ever  since 
the  stat.  4  &  5  Ann.,  but  that  if  the  assignment  was  neither  by  the 
sheriff,  nor  his  under-sheriff,  as  in  this  case,  it  would  not  be  good. 

In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not 
any  assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  ap- 
p^uied  in  eridence,  that  the  bond  had  been  assigned  to  the  plaintiff 
by  one  of  the  under-sheriff's  clerks.  The  preceding  case  of  Kit- 
son  V.  Fa^  was  cited  as  an  authority  to  shew,  that  this  was  not  a 
good  assignment.  But  Lord  Mansfield,  C.  J.  was  clearly  of 
opinion,  that  the  seal  to  the  assignment,  bein^  the  seal  of  office, 
was  sufficient  to  ^ve  it  validity,  whoever  had  signed  it.  Harris  v. 
Ashby,  London  Sittings,  M.  T.  ]756.^SS. 

(54)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that 
an  action  on  the  case  will  lie  agednst  him  for  breach  of  duty  im^ 
posed  by  the  statute. 
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such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  such 
**  rule  shall  have  the  effect  of  a  defeasance  to  the  bail-bond.'* 
By  s.  24.  it  is  provided,  *'  that  this  act  shall  extend  to  all 
"  courts  of  record  within  this  kingdom." 

Although,  by  this  statute,  the  court  where  the  action  is 
brought,  on  the  bail-bond,  is  expressly  authorized  to  exercise 
an  equitable  Jurisdiction,  yet,  upon  the  supposition  that  every 
other  court,  except  that  where  the  original  action  was 
brought,  is  incompetent  to  exercise  this  jurisdiction,  it  has 
been  holden,  that  an  action  on  the  bail-bond,  whether 
brought  by  the  assignee^  or  the  officer  °,  must  be  brought  in 
that  court,  where  the  original  action  was  commenced ;  but 
advantage  cannot  be  taken  of  the  action  having  been  brought 
in  a  wrong  court,  upon  the  plea  of  non  est  factum  \ 

The  assignment  may  be  stated  in  the  declaration  to  have 
been  made  in  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the  rule,  that  where  matter  in  one  county  is  dependent  on 
matter  in  another  county,  the  plaintiff  may  lay  his  action  in 
either. 

Debt  upon  a  bail-bond ;  and  pit.  declares  that  he  sued  out 
a  writ  directed  to  the  sheriff  of  Surrey  y,  &c.  who  took  a 
bail-bond,  which  he  afterwards  assigned  to  the  plaintiff  at 
London,  where  the  action  was  brought.  Deniurrer,  on  the 
ground  that  the  action  was  founded  on  the  bond  entered  into 
by  the  bail,  and  that  being  laid  to  be  done  in  Surrey,  tbe 
action  should  have  been  there ;  but  judgment  for  the  plaintiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration  *, 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  of  the  statute,  without  adding,  "  that  the  assignment 
was  under  the  hand  and  seal  of  the  sheriff;"  and  the  defen- 
dant may  plead,  that  he  did  not  assign,  4'C*  according  to  the 
form  of  the  statute,  and  the  plaintiff  may  tender  an  issue 
thereon  in  those  words,  on  which  he  must  prove  that  the  as- 
signment was  according  to  the  statute,  under  the  hand  and 
seal  of  the  sheriff. 


t  Chesterton  ▼.  MlddleLomt,  i   Bnn^.  '  x  Wright  t.  Walmsley,  s  Camp.  N.  P. 

643.  Walton  ▼.  Bent,  3  Burr.  1983.  C.  39(5. 

Morris  V.  Rees,  3  Bl.  Rep.  838.  and  y  Gregson  v.  Heather,  Str  727.  and 

3  Wils.  348.  Ld.  Raym.  1455.    Norcroft  v.  Mat- 

u  Donatty  v.  Barclay,  8  T.  R.  153.  but  thews,    13  O.  1.  S.  P.  on  the  autho- 

see  Newman  ▼.  Faucitt,  1  H .  Bi .  63 1 .  rity  of  Gref;aon  ▼.  Heather. 

contra,  as  to  sheriff,  that  he  may  z  Dawion  v.  Papworth,  Willes^a  Rep. 

'sue  in  a  differ^t  court.  4Q8. 
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So,  though  the  statute  requires  the  indorsement  to  be  made 
by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it  does 
not  require  the  names  of  the  witnesses  to  be  set  forth  in  the 
declaration,  and,  consequently,  if  they  are  omitted,  the  omis- 
sion will  be  holden  immaterial  *.  So  if  it  is  averred  in  the  de- 
claration, that  the  sheriff  assigned  the  bail-bond  by  indorse- 
ment upon  the  said  writing  obligatory  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  credible  witnesses  ^, 
or  if  it  be  averred,  that  the  assignment  was  made  in  the  pre- 
sence of  two  credible  witnesses^,  it  is  sufficient  without 
averring  that  the  indorsement  was  attested  by  two  credible 
witnesses. 

» 

A  profert  in  curia  of  the  assignment  is  not  necessary ;  be* 
cause  the  assignment  is  not  by  deed  •** 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested*,  nor,  if  stated  is 
it  traversable ^  Neither  is  it  necessary  to  state,  that  the  debt 
was  sworn  to  by  the  plaintiff,  nor  that  the  sum  sworn  to  was 
indorsed  on  the  writ,  such  omission  having  been  sanctioned 
by  a  series  of  precedents  ^, 

Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt 
(without  regard  to  the  sum  sworn  to)  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond  **. 

After  a  defendant  has  been  discharged  out  of  custody  upon 
the  bail-bond  b^ing  given  \  it  is  neitiicr  in  the  power  of  the 
bail  to  render  him,  or  of  the  party  to  surrender  himself 
again  into  the  custody  of  the  sheriff  before  the  return  of  the 
writ  without  the  consent  of  the  latter.  But  the  sheriff  may, 
if  he  pleases,  accept  the  surrender  of  the  party,  who  is  wil- 
ling to  return  into  his  custody,  before  the  return  of  the  writ. 
And,  if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such 
surrender  has  the  defendant  in  liis  custody  at  the  return  of  the 
writ  (56),  the  court  will  then  consider  it  as  if  no  bail-bond 

a  Rob'iDson  v.  Taylor,  Fort.  366.  d  Leafe  v.  Box,  i  Wils.  isi. 

b  L<?afe  v.  Box,  i  WUs.  121.  e  Watkins  v.  Parry,  Str.  444. 

c  Rollison  V.  Taylor,  13  G.  ].  (proba-  f  Haley  v.  Fitz^rald,  Str.  643. 

bly  ihe  S.  C.  with  Robinaon  v.  Tay-  %  WhiskardT.WtlderJ  Burr.  330  (ss). 

lor,  Fort.  366.  thonji^h  this  point  is  h  Stevensoo  v.  Cameron,  8  T.  R.  tfg. 

not  meutioued  in  that  report)  cited  i   Hamilton  ▼.  Wilson,  )  £a.st,  383. 

by   Wright,  J.   in   Leafe   v.    Box, 

1  Wiis.  l<22. 


(bb)  See  the  remarks  of  Sir  J,  Mansfield  on  this  case  in  Hill  v. 
Heale,  2  Bos,  &  Piil.  N.  R.  201. 

(56)  The  party  will  not  be  considered  as  legally  io  the  custody 


DEBT.  557 

had  been  given ;  and  consequently,  under  these  circumstances, 
an  action  cannot  be  maintained  against  the  sheriff  for  not  as- 
signing the  bail-bond  ^ ;  nor  can  he  be  proceeded  against  for 
not  bringing  in  the  body,  although  upon  being  ruled  to  return 
the  writ,  he  returned  cepi  corpus^ 

PhadlnfTft, — ^To  an  action  of  debt  by  the  assignees  of  the 
sherift*  upon  a  bail-bond,  nil  debet  cannot  be  pleaded";  but 
non  est  factum  may.  If  issue  be  joined  on  nori  est  factum^ 
the  only  proof  required  on  the  part  of  the  plaintiff  (sup- 
posing there  is  not  any  other  plea)  is  proof  of  the  execution 
of  the  bail-bond  by  the  defendant";  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  de- 
claration ;  consequently,  in  such  case,  it  is  not  necessary  to 
prove  the  writ,  assignment  by  the  sheriff,  &c.  If  by  mistake 
nil  debet  be  pleaded,  instead  of  non  est  factum^  the  plaintiff 
ought  to  demur  to  it^  for  if  issue  be  joined  in  the  plea  of 
nil  debet,  the  defendant  will  thereby  be  let  into  any  defence 
that  he  can  prove. 

On  the  plea  of  non  est  factum  the  defendant  may  prove 
that  the  bail-bond  was  executed  before  the  condition  was 
filled  up ;  for  a  bail-bond  so  executed  is  void  '. 

Debt  on  a  bail-bond  given  upon  an  arrest  in  an  inferior 
court  •» ;  the  defendant  pleads,  that  before  the  day  of  appear- 
ance mentioned  in  the  condition,  he  was  rendered  to  the 
gaoler  there,  and  there  continued  till  a  supersedeas  came: 
upon  demurrer  the  plea  was  holden  good. 

In  an  action '  by  the  sheriff  on  a  bail-bond,  the  bound 
bailiff  who  made  the  caption  is  a  competent  witness  to  prove 
the  execution  of  the  bond,  if  the  defendant,  knowing  his 
situation,  asked  him  to  become  attesting  witness. 

Comperuit  ad  Diem. — In  debt  on  bail-bond,  the  defendant 
having  craved  oyer  of  the  condition,  may  plead  (57)  an  ap- 

k  Stamper  v.  Miibonrne,  7  T.  R.  192.  o  Rawlins  r.  Danvcrs,  5  Esp.  N.  P.O. 

1   Jnncfi  V.  Lander,  6  T.  R.  753.  38. 

in  Smith  v.  Whitehead,  recognised  in  p  Powell  v.  DufT,  3  Camp.   N.  P.  C. 

Warren  v.  Contett,  Ld.  Raym.  I5')3.  181. 

n  Htitchinsou  y.  Kearns,  C.  B.  Lon-  Pawlinv  y.  Liidluvr,  j  Show.  443. 

doi^  Sittitica,  Trin.  T.  SO  G.  3.  Sir  3  Mod.  87.  S  C. 

J.  iVIan86eld,  C.  J.  MS.  r  Honey^rood  v.  P«;acock,  3  Campb. 

N.  P.  C.  196. 


of  the  sheriff  from  the  mere  circumstance  of  the  sheriff's  having 
received  notice  of  the  surrender ;  there  f/iust  be  an  assent  on  the 
part  of  the  sheriff  to  the  surrender.     1  East's  11.  383. 

(57)  See  the  form  of  thii  plea  of  an  appearance  in  B.  R.  Teb-* 
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nalty  far  exceeded,  in  amount,  the  damages  which  he  had 
sustained  by  the  breach  of  covenant.  Under  these  circum- 
stances, the  defendant  could  only  obtain  i-elief  through  the  in- 
terposition of  a  court  of  equity,  which  would  direct  an  issue 
of  quantum  damnificatus^  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiffs,  m  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  the  common  law  gave  them, 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compelled  to  resort,  it  was 
enacted  by  stat  8  &  9  W.  3.  c.  1 1.  s  8.  "  l*hat  in  actions  upon 
"  bond,  or  any  penal  sum,  for  non-performance  of  any  cove- 
*'  nants  or  agreements  contained  in  any  indenture,  deed,  or 
"  writing  (62),  the  plaintiif  may  (63)  assign  as  many  breaches 


(6-2)  This  statute  is  not  confined  to  cases  v/here  the  bond  is  con- 
ditioned for  performance  of  coveuaotb  in  some  other  instrument  than 
th«  bond ;  the  condition  of  the  bond  is  an  agrectnent  in  writing 
within  this  statute.  2  Burr.  8^6.  Neither  is  this  statute  condued 
to  cases  where  there  is  a  penalty  to  secure  the  ]>erformance  of  an 
act,  on  the  nou-performance  of  which  the  obligee  would  be  en- 
titled ti  recover  uncertain  damages ;  but  it  -extends  also  to  cases 
where  the  agreement  is  for  the  payment  of  a  certain  sum ;  as  to 
bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  payment 
of  a  debt  by  yearly  instalments  f.  So  it  extends  to  bonds  condi- 
tioned for  the  performance  of  an  award  ^  although  it  appears  that 
only  a  single  sum  is  to  be  paid  on  the  bond ;  for  the  condition  being 
to  perform  an  award,  in  other  words  to  perform  an  agreement,  comes 
directly  within  the  words  of  the  statute.  It  is  to  be  observed,  how- 
ever, that  it  has  not  been  holden,  that  the*  provisions  of  this  statute 
extend  to  common  money  bonds,  that  is,  bonds  with  a  penalty 
conditioned  for  the  payment  of  a  less  sum  of  money  at  a  day  or 
place  certain.  It  seems,  that  in  cases  of  this  kind,  defendants  are 
sufficiently  protected  against  an  unconscientious  demand  of  the 
whole  penalty  by  stat.  4  Ann.  c.  l6.  s.  13.  by  which  it  is  enacted, 
*'  that  if,  at  any  time  pending  an  action  upon  any  such  bond,  the 

defendant  shall  bring  into  court  the  principal,  interest,  and  costs 

of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond,  and 

the  court  shall  give  judgment  accordingly." 

[(l3)  This  st'itute  having  been  made  for  the  protection  and  relief 
of  the  defendants,  these  words,  *'  may  assign,*'  have  been  con- 
strued to  be  compulsory  on  the  plaintiff,'  Drage  v.  Brand,  2  Wils. 
377.  Hardy  v.  Bern,  5  T.  R.  540.  as  have  the  words,  "  may  sug- 
gest,'' in  the  subsequent  part  of  the  statute,  where  the  defendant 
suffers  judgment  by  deiault,  Roles  v.  Rosewell,  5  T.  R.  538.  or 


•  Collins  V.  Collins,  2  Burr.  820.  Wolcot  v.  Gonl«Hag,  8  T.  R.  126.  S.  P. 
t  Willougliby  V.  SwiDton,  t»  East,  SSO.         |  Wdch  v.  1rclAii<l,6  East,  61^. 
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^'  as  he  shall  think  fit,  and  the  jury,  upon  trial  of  such  action^ 
^  shall  assess  not  only  such  damages  and  costs,  as  have  been 
**  heretofore  usually  done  in  such  cases,  but  also  damages  for 
"  such  of  the  assigned  breaches  as  the  plaintiff  shall  prove  to 
**  have  been  broken ;  and  like  judgment  shall  be  entered  on 
**  such  verdict,  as  heretofore  hath  been  usually  done  in  such 
*'  like  actions." 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or 
by  confession,  or  nihil  dicit  (64),  then  the  statute   directs. 


plaintiff  obtains  judgment  on  demurrer,  Walcot  v.  Gouldin^, 
8  T.  R.  126.  Since  these  determinations,  some  of  the  most  emi- 
nent plcsadera  have  thought  it  more  convenient  in  cases  to  which 
this  statute  applies,  to  set  forth  the  condition  of  the  bond,  and  to 
assign  the  breaches  in  the  declaration^  than  in  any  subsequent  stage 
of  the  proceedings.  This  practice,  as  it  se^ ms,  was  founded  on 
the  supposition,  that  if  the  breaches  were  not  assigned  in  the  decla» 
ration,  and  the  defendant  pleaded  nan  est  factum^  the  plaintiff 
would  be  precluded  from  making  the  suggestion  required  by  the 
statute  ;  but,  in  a  late  case  of  Ethersey  v.  Jackson,  8  T.  R.  255* 
It  was  holden,  that  after  the  issue  joined  on  non  est  factum^  the 
plaintiff  might,  upon  summons,  and  a  judge's  order,  amend  the 
issue,  and  proceed  according  to  the  directions  of  the  statute;  for 
per  cur.  it  is  manifest  that  the  legislature  contemplated  cases  wbefe 
the  plaintiff  had  not  originally  assigned  breaches  in  the  declaration^ 
which  the  statute  enabled  him  to  supply  by  entering  a  suggestipn 
on  the  record,  even  after  judgment,  and  therefore  a  fortiori  it 
might  be  done  before.  See  further  on  this  subject,  the  notes  of  Ser« 
jeant  Williams,  in  his  edition  of  Saunders^  vol.  1.  p.  58.  n.  (1).  and 
vol.2,  p.  187.  n.  (9). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  which  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  1  Saund.  58.  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re* 
turn  of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur-* 
pose;  to  which  form.  Lord  Alvanley,  in  Hankin  v.  Broomhead,  3 
Bos.  &  Pul.  6 1 2.  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax'  the  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum 
to  be  levied  under  the  execution. 

In  debt  on  bond  in  the  penal  sum  of  £2000»  conditioned  for  the 
performance  of  covenants,  defendant  suffered  judgment  by  default; 
whereupon  the  usual  common  law  judgment  in  debt  was  entered  for 

O  O 
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That  the  plaintiff  upon  the  roll  may  (65)  sufgest  as  many 
breaches  of  the  covenants  and  agreements  as  tc  shall  think 
fit,  upon  which  shall  issue  a  writ  {66)  to  the  sheriff  of  that 
coun^  where  the  action  shall  be  brought,  to  summoii  a 
jury  to  appear  before  the  justice  or  justices  oS  assize,  or 
nisi  priuSj  of  that  county,  to  inquire  of  the  truth  of  every 
one  of  those  breaches,  and  to  assess  the  damages  that  the 
plaintiff  shall  have  sustained  thereby ;  in  which  writ  it 
shall  be  conunanded  to  the  said  justices,  that  they  shall 
make  a  return  (67)  thereof  to  the  court,  whence  the  same 
shall  issue,  at  the  time  in  such  writ  mentioned ;  and  in 
case  the  defendant,  after  such  judgment  entered,  and  before 
any  execution  executed,  shall  pay  unto  the  court,  to  the 
use  of  the  plaintiff,  his  executors  or  administrators,  such 
damages  so  to  be  assessed,  by  reason  of  all  or  any  of  the 
breaches  of  such  covenants,  together  with  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered 
upon  record;  or  if,  by  reason  of  any  execution  executed, 
the  plaintiff,  or  his  personal  representative,  shall  be  fully 
paid  or  satisfied  all  such  damages,  with  costs  of  suit,  and 
all  reasonable  charges  and  expenses,  for  executing  the  said 
execution,  the  body,  lands,  or  goods  of  the  (lefendant, 
shall  be  thereupon  forthwith  discharged  from  the  said  exe- 
cution, which  shall  likewise  be  entered  upon  record;  but, 
notwithstanding,  in  each  case  such  judgment  shall  remain 
as  a  further  security  to  answer  to  the  plaintiff  and  his  per- 
sonal representative,  such  damages  as  shall  be  sustained  for 
further  breach  of  any  covenant  in  the  said  indenture,  &c.. 


the  recoverv  of  the  debt  and  damages  ;  the  plaintiff  then  proceeded 
to  suggest  \>reache6,  upon  which  suggestion,  a  writof  inquiiy  was 
■awardM  and  executed,  and  damages  and  costs  assessed;  after 
which,  the  plaintiff  entered  a  second  judgment  for  the  dama^ 
assessed  under  the  writ  of  inquiry,  and  further  costs  adjudged  by 
the  court,  and  then  entered  a  remittitur  as  to  the  costs.  A  writ 
•  of  error  having  been  brought,  it  was  holdeu,  that  the  second  judg- 
ment could  not  stand;  and  thereupon  it  was  adjudged,  that  tlie 
second  judgment,  with  the  amerciament,  should  be  reversed,  and 
that  the  former  judgment  should  remain  unimpeached.  Hankin 
V.  Broomhead,  3  Bos.  and  Pul.  607. 

(65)  See  note  (63).     No  suggestion  is  necessary  on  a  judgment 
by  warrant  of  attorney.     Kinuersley  ▼.  Mussen,  5  Taunt.  26^ 

{66)  See  the  form  of  this  writ,  2  Wms.  Sauodeis,  187*  c 

(G7)  See  the  form  of  poster  returned  by  justices  of  a»ize«    2 
M'ms.  Saunders,  187.  c. 
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upon  which  the  plaintiff  may  have  a  scire  facias  (68),  upon 
the  said  judgment  against  the  defendant,  or  against  his  heir, 
terre-tenant,  or  his  personal  representative,  suggesting  other 
breaches  of  the  said  covenants  or  agreements ;  and  to  sum« 
mon  him  or  them  respectively,  to  shew  cause  why  execu- 
tion shall  not  be  had  Upon  the  said  judgment;  upon  which 
there  shall  be  the  like  proceeding,  as  was  in  the  action  oC 
debt  upon  the  said  bond,  for  assessing  damages  upon  trial 
of  issues  joined  upon  such  breaches,  or  in([|uiry  thereof, 
upon  a  writ  to  be  awarded  as  aforesfiid  ;  *  and  upon  pay- 
ment or  satisfaction  as  aforesaid,  of  such  future  damages, 
costs,  and  charges,  all  further  proceedings  are  again  to  be 
stayed;  and  so  toties  qnoties ;  and  the  defendant,  his  body« 
lands,  or  goods,  shall  be  discharged  out  of  execution  as 


"  aforesaid/' 


VI.  Debt  on  Bond  of  Ancestor  against  Heir-'^Plead^ 
ings^  Riens  per  Descent — Replication — Of  the 
Liability  of  the  Heir  for  the  Value  of  the  Land 
aliened  under  3  if  4  W.  ^  M.  c.  14.  s.  5. — Of 
the  Liability  of  Devisee  under  the  same  statute ^ 
Judgment — Execution. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  iii 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  the 
heir  is  expressly  bound  (69).    The  law  considers  the  bond  of 


(68)  See  fonn  of  this  writ  against  defendant^  Tidd's  Practi 
Forms,  Ist  ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  with^ 
out  a  scire  facias^  the  court  will,  set  aside  the  execution,  and  order 
the  money  levied  under  it  to  be  restored.  Willoughby  v.-  Swintou, 
6  East,  550.  Iq  cases  within  this  statute,  although  new  breaches 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintiff 
i»  bound  to  sue  out  a  scire  facias,  S.  C. 

(69)  "  The  executor  more  actually  represents  the  person  of  the 
testator^  than  the  heir  does  the  person  of  the  ancestor  ;  for  if  a  man 
binds  himself,  his  executors  are, bound,  though  they  be  not  named^ 

but  so  ii  is  not  of  the  heir.'*     1  Inst.  209.  a« 

< 

See  also  Barber  v.  Fox,  2  Saunil.  136.  and  ant^,  p.  51.  S.  C; 

oo« 
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the  ancestor,  wherein  the  heir  is  bound,  as  becoming,  upon 
the  death  of  the  ancestor,  the  heir's  own  debt,  in  respect  of 
the  assets^  which  the  heir  has  m  his  own  rio^ht,  and  holds  him 
liable  upon  such  bond,  to  the  value  of  the  land  descended 
(70).  Hence,  the  action,  on  the  bond  of  the  ancestor,  ought 
to  be  brought  against  the  heir  in  the  debet  and  detinet  (71)« 
But,  if  it  be  brought  in  the  detinet  only  ^,  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after 
verdict,  by  staL  16  &  17  Car.  2.  c.  8. 

And  although  it  is  the  debt  of  the  defendant*,  because  his 
ancestor  has  bound  him,  yet  he  is  not  liable  any  farther  than 
to  the  value  of  the  land  descended ;  and,  as  soon  as  he  haa 
paid  his  ancestor's  debt,  to  the  value  of  the  land,  be  is  en- 
titled to  hold  the  land  discharged. 

Where  the  obligor  has  heirs  and  lands  on  the  part  of  his 
&ther  and  on  the  part  of  his  mother,  both  heirs  shall  be 
equally  charged'. 

If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne  de» 
scent  ought  to  be  stated. 

In  debt  on  bond  against  the  defendant*,  as  brother  and 
heir  to  J.  S.,  the  defendant  pleaded  riens  per  descent  from  his 
brother.  A  special  verdict  was  found,  that  the  obligor  was 
seised  in  fee,  had  issue,  and  died  seised,  and  the  issue  died 
without  issue;  whereupon  the  lands  descended  to  the  de- 
fendant, as  heir  to  the  son  of  his  brother.  It  was  holden^ 
that  the  issue  was  found  against  the  plaintiff;  for  the  de- 
fendant  had  nothing  as  immediate  heir  to  his  brother,  but  took 
by  descent  from  the  son  of  his  brother ;  and  although  the 
defendant  was  chargeable  as  heir  upon  this  bond,  yet,  being 
collateral  beir  only,  the  plaintiff  ought  to  have  declared  spe- 
cially.  But  this  rule,  as  to  statiffg  the  mesne  descents  in  the 
declaration,  applies  only  to  descents  from  persons  seised  in 
fee  simple  in  possession ;  for  where  A.  being  seised  in  fee^, 

b  Comben  r.  Wntton,  i  Vet.  894.  f  Kellow  ▼.  Rowden,  Cortb.  196.  per 

c  Buckley  ▼.  Ni|^htiDgale,  Sir.  665.  Holt,  C.  J.  aad  9  Jotticet^  Eyret,  J. 

d  II  fl.7.  ]\l.  b.  diasentiBg. 

c  Jtnk^B  caw,  Cro.  Car.  ]51.   Bcll^t 
case,  Hetl.  134. 


(70)  The  debt  is  not  a  lien  upon  the  land  from  the  ancestor's  " 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party.  ., 

(71)  **  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir  jure  proprio^  and  not 
o/iaio,  as  the  personal  estate  is  by  the  executor.*' .  Gilb.  DebU 
B.  2.  c.  1. 
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bound  himself  and  his  heirs  in  a  bond,  and  having  two  sons 
B.  and  C,  limited  the  estate  to  himself  for  life,  remainder  to 
his  eldest  son  B.  in  tail,  remainder  to  his  own  right  heirs,  and 
died ;  whereupon  B,  became  seised  in  tail,  with  remainder  in 
fee  expectant,  and  afterwards  died,  leaving  a  son  D.,  who  be- 
came seised  in  like  manner,  and  afterwards  died  without 
issue ;  upon  whose  death  the  premises  descended  to  C.  in 
fee,  the  estate  tail  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and 
riens  per  descent  from  A.  pleaded,  it  was  holden,  that  the  de- 
claration charging  the  defendant  as  immediate  heir  of  A.^ 
and  not  mentioning  the  mesne  descent,  was  proper  (73). 

The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pedigree  »,  it  is  not  necessary  for  him  to  state  in  the  declara- 
tion bow  the  defendant  is  heir. 

Of  the  Pleadings.-'^Riens  per  desceut^^To  this  action  the 
heir  may  plead,  that  he  has  not,  nor  had  at  the  commence- 
ment of  the  suit,  any  lands  or  tenements  by  hereditary  de- 
scent from  the  ancestor  in  fee  simple^.  This  plea  is  usually 
termed  a  plea  of  riens  per  descent 

Replicalion.^^The  common  replication  (73)  to  the  pre- 
ceding plea  is,  that  the  defendant  had  assets  by  descent  in  fee 
simple;  upon  which  issue  is  usually  joined*  Upon  this 
issue  (74)  the  plaintiff  must  prove  assets ',  but  proof  of  assets 
in  the  county  of  A,  will  support  an  allegation  of  assets  in  the 
county  of  B. ;  for  assets  or  not,  is  the  substance  of  the  issue^ 
and  the  place  is  named  only  for  conformity. 

f  Denbam  ▼.  StephensoD,  Salk.  3S5.     i  Case  cited  io  6  Rep.  47*  «• 
h  Doctr.  pLi8i. 


(72)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Wil- 
liams's note  on  JefFreson  t.  Morton,  ^  Saund.  7*  To  the  cases  oa 
this  subject,  there  collected,  may  be  added  the  case  of  Doe  v.  Hut- 
ton,  3  Bos.  &  Pul.  643.  in  which  Lord  Alvanley  delivei^ed.  a  very 
elaborate  judgment  of  the  court. 

(73)  Except  where  the  plaintifF  talces  advantage  of  the  repli^' 
cation  given  by  stat.  3  and  4  W.  and  M.  c.  14.  s.  6.  for  which  see 
post,  p.  567. 

(74)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ao- 
knowledged  by  his  ancestor  to  the  king,  and  an  extent  thereon 
against  the  heir,  [to  tlie  amount  of  the  assets  descended].  Per 
Holt,  C-  J*  Home  v.  Adderley,  Lord  Raym.  735.  But  the  exteat 
only  without  the  production  of  the  bond,  or  examined  copy  thereof, 
10 lASufflcient, per HoltjCJ.Sherwoodv, Adderley,  Ld.  Raym. 734. 
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Upon  this  issue  a  question  frequently  arises,  whether  the 
heir  takes  by  purchase  or  descent,  with  respect  to  which  the 
following  rules  may  be  observed :  If  lands  are  devised  to  the 
heir,  and  the  devise  does  not  make  any  alteration,  either  in 
the  tenure,  quality,  or  limitation,  of  the  estate ;  that  is,  if  the 
devise  conveys  to  the  heir  the  same  estate  as  the  law  would 
cast  on  him  by  descent,  then  the  heir  takes  by  descent,  al- 
though by  the  terms  of  the  devise  there  is  either  a  possibility 
of  a  charge^,  or  an  actual  charge  and  incumbrance  on  tlie 
lands ',  as  payment  of  debts  and  legacies,  and  the  like  (75). 

The  language  of  the  plea  being,  that  the  defendant  had 
pot  any  lands  by  descent,  at  the  time  of  the  original  writ 
brought,  or  bill  filed  against  him,  it  is  evident  that  the  de- 
fendant camiot  avail  himself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  charged". 
If  upon  issue  joined  on  the  plea  of  riens  per  descent*,  the 
plaintiff  prove  that  lands  came  to  the  defendant  W  descent, 
and  the  defendant  give  in  evidence  a  conveyance  or  the  same 
lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conv^ance  was  fraudulent,  and  therefore  void  by  stat,  13 
^liz.  c.  5* 

Liability  of  Heir  under  Stat.  B^AW.^M.  c.  14.— At  the 
conunon  law,  if  the  heir  had  made  a  bona  Me  alienation  of 
the  lands  descended,  before  action  brougnt,  he  was  dis- 
chaIged^  and  he  might  have  pleaded  this  in  bar;  conse- 
quently there  was  not  any  remedy  against  him  at  law ;  al- 
though in  equity  ^  he  was  responsible  for  the  value  of  the 
land  aliened;  but  now,  by  stat  3  &  4  W.  &  M.  c.  14.  s.  5. 
the  heir  is  rendered  liable  in  an  action  of  debt,  to  the  value 
of  the  laiid  aliened  before  action  brought  or  process  sued  out 
against  him;  and  such  execution  shall  be  taken  out  upon 
any  judgment  obtained  against  such  heir"),  to  the  value  of 
the  said  land,  as  if  it  was  his  own  debt ;  but  land,  bona  Jide^ 

^  aerk  ▼.  Smit^  Solk.  S41.  F  Per  Cptmya%  B.  ia  Crew  v.  Ld.  Kil- 

1  Allomv.  Hebcr,  Str.  1S70.  and  i  Bl.  main.  Exchequer,  T.  5  and  6  G.  9. 

R.  99.  MSS. 

SI  1  Inat.  109.  a.  b.  ^  Per  U).  Macclesfield,  Ck.  in  Cole- 

il  Gooch*a  case,  5  Hep.  6o.  a.  man  v.  Winch,  i  P.  Wma.  777. 
o  Termes  de  la  Ley,  v.  Assets. 


(75)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  heir's  taking  by  descent,  per  Holt,  C.  J.  in  Emerr 
son  V.  luchbiid.  VmtA  Ravm.  7<Kd. 


•on  V,  luchbird.  Lord  Rayni,  7£d 
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aliened  before  action  brought,  is  speciaDy  exempted  from 
such  execution. 

By  the  6th  section  of  the  same  statute,  it  is  provided, 
**  that  where  debt  upon  a  specialty  is  brought  against  any 
**  heir,  he  may  plead  riens  per  descent  at  the  time  of  the 
"  t)riginal  writ  brought,  or  bill  filed  against  him ;  and  the 
*'  plaintiff  may  reply  (76)  that  he  had  lands,  &c.  from  his 
ancestor,  before  original  writ  brought,  or  bill  filed  ;  and  if, 
upon  issue  joined  thereupon,  it  be  found  for  the  phtintif}', 
the  juiy  (77)  shall  inquire  of  the  value  of  the  lands,  &c. 
so  descended ;  and  thereupon  judgment  shall  be  given,  and 
execution  awarded  as  aforesaid,  (that  is,  against  the  heir 
*^  to  the  value  of  the  land,  as  if  the  same  were  the  proper 
**  debt  of  the  heir;)  but,  if  judgment  be  given  against  such 
^  heir,  by  confession  of  the  action,  without  confessing  assets 
'*  descended,  or  upon  demurrer,  or  nil  dicit,  it  shall  be  for 
**  the  debt  and  damages,  without  any  writ  to  inquire  of  the 
"  lands,  &c.  descended." 

The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 


te 


(76)  To  a  plea  of  rieTis  per  descent  the  plaintiff  replied,  that 
the  obligor  (father  of  the  aefendant)  died  on  such  a  day,  and  that 
the  defendant,  after  his  death,  and  before  the  action  brought,  bad 
lands  by  descent  from  his  father  in  fee  simple,  unde  querenti  de  de* 
bito  prcedicto  satisfecisse  potuit,  and  concluded  with  a  verification. 
Upon  demurrer,  it  was  objected,  that  the  replication  was  ill,  be- 
cause the  plaintiff  had  put  the  value  of  the  lands  in  issue  by  these 
words,  undCf  Sfc.  de  debito  pradicio  satisftcuse  potuit^  which  ought 
to  have  been  omitted ;  because  the  statute  is  express,  that  after  issue 
tried,  the  jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of  in- 
quest only,  ex  officio^  and  not  to  be  the  point  of  the  issue ;  but  the 
court  held  the  replication  good  ;  observing,  that  if  vnde^  Sfc,  de  de-- 
bito  prad*  satisfy  pot,  had  been  omitted,  it  might  have  been  a  good 
cause  of  objection ;  for  the  statute  does  not  require  any  alteration 
of  the  form  of  the  usual  replication,  except  only  as  to  the  time 
concerning  the  assets  by  descent ;  and  the  conclusion,  which  (be- 
fore the  statute)  was  to  the  country,  must  now  be  with  an  averment, 
in  order  to  give  the  defendant  an  opportunity  of  answering  the  new 
matter  alleged  in  the  replication.  Redshaw  v.  Hesther,  Carth.  353. 
See  the  pleadings  in  this  case,  5  Mod*  1 19* 

(77)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis,  J.  and  Eyre,  J. 
were  of  opinion,  that  by  **  the  juiy,"  in  this  clause,  must  be  un- 
derstood the  jury  that  tried  the  cause ;  and  consequently,  if  that 
jury  omitted  to  inquire  of  the  value  of  the  lands>  such  omissior 
could  not  be  supplied  by  another  jury. 


€€ 
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tors ' ;  for  it  is  at  the  election  of  the  oUigte  to  sue  ddier  the 
heir^  or  the  executors. 

A  plea  by  the  heir',  that  he  claims  to  retain  a  certain  sum 
for  money  laid  out  in  repairs  (not  stating  them  to  be  necessary 
repairs)  of  the  tenements  descended^  cannot  be  supported. 

Liability  of  Devisee  under  Stat  3  ^r  4  W  S^  M.c.  14. — ^Be- 
fore the  statyte  of  3  &  4  W.  &  M.  c.  14.  persons  who  had 
bound  themselves  and  their  heirs  by  bond,  or  other  specialties, 
used  frequently  to  alienate  the  lands  of  which  they  were 
seised  in  fee  simple  by  devise,  for  the  purpose  of  defrauding 
their  creditors;  because,  at  common  law,  such  lands  in 
the  hands  of  the  devisee  or  alienee,  were  not  liable  to  the 
specialty  creditor.  To  remedy  this  inconvenience  it  was 
enacted,  by  stat  3  &  4  W.  &  M.  c.  14.  (the  general  view 
of  which  is,  to  prevent  such  creditors  from  being  defirauded 
of  their  debts,  and  to  put  the  devisee  on  the  same  footing 
with  th^  heir*),  sec.  2.  **  that  all  wills,  limitations,  disposi- 
tions, or  appointments  of  any  lands,  &c.  or  of  any  rent,  &c. 
or  charge  out  of  the  same,  whereof  any  person,  at  the 
time  of  his  death,  is  seised  in  fee  simple,  in  possession, 
reversion,  or  remainder,  or  has  power  to  dispose  of  the 
same  by  will,  shall  be  deemed  only  as  against  such  ere- 
**  ditors,  their  heirs,  successors,  executors,  &c.  fraudulent 
"  and  void."  The  third  section  provides,  "  that  such  cre- 
*^  ditors  may  maintain  debt  (78)  upon  their  bonds  and  spe- 
cialties, against  the  heirs  at  law  of  such  obligors,  and 
against  such  devisees  jointly  (79) ;  and  such  devisees  shall . 

« 

r  10  H.  7.  8.  h.  per  Varaftour,  J.  C.  B.  t  See  Uie  remarks  of  Ld.  Hardwicke 

aiid  Ca|>e*H  caae^  I  And.  7.  S.  P.  ad>  on  this  ttat.  iaGaltoa  ▼.  Haococky 

judged.  S  Atk.  439. 

s  Shetelworth  v.  NeTille,  1  T.  R.  454. 


(78)  In  Wilson  v.  Knubley,  7  East,  129.  a  question  arose,  whe- 
ther this  statute  gave  an  action  of  covenant  against  the  devisee, 
such  an  action  having  been  brought  against  the  devisee,  the  heir 
being  dead  ;  but  it  was  holden,  timt  it  did  not;  Grose,  J.  obsenr* 
ing,  that  at  coramon  law,  neither  debt  nor  covenant  could  have  been 
maintained  a<^ainst  the  devisee,  but  the  legislature  bad  given  a  re* 
medy  against  him  by  this  statute ;  that  remedy,  however,  was  ex* 
press,  and  was  contined  to  the  action  of  debt.  ^  And  thou gh« the 
word  *'  specialties**  was  used  as  well  as  bond,  yet  construing  the 
whole  together,  it  must  be  contined  to  such  specialties,  on  which 
the  action  of  debt  lies. 

(79)  F<>r  the  form  of  the  declaration,  against  the  heir  and  de» 
vitfee  jointly  under  this  statute,  see  Clift.  £ntr.  943*  pi*  19*  LiU. 
£nt*  145.  Ibid.  5^9,  530.     2  Rich.  C,  P.  94 U 
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be  chargeable,  for  a  fal^  plea,  in  the  same  manner  as  the 
^  heir  is  for  a  false  plea,  or  for  not  confessing  the  lands  de- 
**  scended  to  him."  The  4th  section  contains  an  exception 
in  favour  of  devises  or  dispositions  made  for  the  payment  of 
debts%  or  portions  for  children,  other  than  the  heir  at  law, 
in  pursuance  of  any  marriage  contract,  bona  fide  made  before 
marriage.  The  7th  section  provides,  "  that  every  devisee 
"  made  liable  by  this  act,  shall  be  chargeable  in  the  same 
**  manner  as  the  heir,  by  force  of  this  act  *,  notwithstanding 
*^  the  lands,  &c.  to  him  devised,  shall  be  aliened  before  action 
"  brought" 

This  statute  was  intended  to  prevent  three  inconveniences  x 
1.  that  the  creditor  should  not  be  defrauded  by  a  devise ;  or 
d.  by  alienation;  3.  that  the  heir  should  not  be  charged  with 
the  whole  debt  by  his  false  plea ;  for,  at  the  common  law,  if 
on  issue  joined  on  riens  per  descent^  it  were  found,  that  the 
heir  had  any  land,  however  little,  per  descent  in  fee  simple, 
he  was  chargeable  with  the  whole  debt,  for  his  false  plea;  and 
the  alteration  introduced  by  this  statute  was  to  enable  the 
creditor  to  recover,  after  the  alienation  of  the  heir,  but  then 
he  is  to  take  proof  of  the  value  upon  himself,  and  recover  no 
more  of  his  debt  than  the  value  of  the  lands  amounted  to. 

If  debt  is  brought  on  the  obligation  of  the  ancestor  against 
9n  infant  heir  ^,  he  majr  plead  his  non-age  and  pray  that  the 
parol  may  demur.  This  privilege  is  confined  to  infant  heirs\ 
to  whom  lands  have  come  by  descent  from  the  specialty 
debtor ;  and  not  being  expressly  given  to  infant  devisees  by 
tbe  preceding  statute,  they  cannot  claim  the  benefit  of  it. 

Judgment. — If  the  heir  confesses  the  action,  and  declares 
wjth  certainty  the  assets  which  he  has  by  descent,  the  judg- 
ment shall  be  that  the  plaintiff  do  recover  his  debt  and  da* 
maizes  %  to  be  levied  of  the  assets  descended  (80). 

V  SeeGottT.  Atlciaton,  Wines,52i.       a  Darye  r.  Pepys,  Plow,  439.  recog- 
x  See  8.  5.  ante.  nized  by  Holt,  C.  J.  in  Smith  v.  An- 

y  Gilb.  Hift.  of  C.  B.  56.  gel,  7  Mod.  44. 

ji  Flasket  v.  fiieebey  tt  otben,  4  Eaat^t 
R  48$. 


(80)  Under  this  judgment,  the  plaintiff  is  entitled  to  have  in 
cxecQtion  a// the  land  descended.  And  this  was  the  rale  at  the 
common  law,  although  the  lands  in  the  possession  of  the  ancestor 
were  not  hable  to  any  execution.  And  the  reason  of  the  distinc- 
tion appears  to  be  this,  that  the  assets  descended  are  the  only  fruit 
which  the  creditor  can  derive  from  an  execution  against  the  heir^ 
the  goods  and  chattels  of  the  debtor  belonging  to  his  personal  re> 
presentative*    Per  Sir  £•  Coke,  in  Harbert's  case^  3  Rep.  Id,  a« 
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If  the  heir  confesses  the  action^  and  says  that  he  has  no^ 
thing  by  descent  but  a  reversion,  after  the  death  of  A.  B.  of 
so  many  acres  of  land,  situate,  &c.  the  plaintiff  may  pray  a 
special  judgment,  that  be  recover  the  debt  and  damages  to  be 
levied  of  the  said  reversion,  quando  accident*. 

If  the  heir  pleads  riens  per  descent*,  or  payment  by  a  co- 
obligor*,  and  it  is  found  against  him,  the  judgment  shall  be 
general ;  that  is,  to  recover  the  debt  and  damages. 

Execution. — As  the  judgment  in  debt  against  an  heir,  upon 
riens  per  descent  pleaded  and  found  against  him^  is  general, 
90  is  the  execution.  And  the  plaintiff  may  have  execution 
by  writ  of  elegit',  of  a  moiety  ot  all  the  lands  of  the  heir;  as 
well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not 
skiew  with  certainty  the  assets  descended,  the  judgment  shall 
be  ffeneial,  and  the  execution  may  be  awarded  against  the  heir 
as  tor  his  own  debt,  by  capias  ad  satisfaciendum  against  his 
person'^  or  fi.  fa.  against  his  goods  and  chattels^. 

If  judgment  is  given  against  the  heir  upon  demurrer  (Sit), 
the  body  of  the  heir  may  be  taken  in  execution'. 

h  Dy;  37a.  b.  f  Barker  ▼.  Borae,  Moore,  599.  aad 

c  Per  Holt,  C.  J.  Carth.  199.  Cro.  Elis.  699.    Trewitiiard't  case, 

d  91  Ed.  3. 9.  b.  pi.  98.  Doctr.  pi.  ISI .  Plowd.  440.  b.  S.  P. 

Altea  T.  HoldcD,  9  Rol.  Abr.  71.  pL  h  Poxob  ▼.  Smart,  C.  B.  HiU.  4  G.  9. 

9.  $ty.  987»  988.  S.  €.  IMSa 

•  Bramllin  v.  Milbaak,  Carth.  93.  i  Grencsmith  ▼.  Brackhole,  cited  in 

f  gi'Edw.s.  9.  b.   pi.  98.    Hiade  ▼.  Plow.  440.  b. 


(81)  It  seems,  however,  that  the  plaintiiF  is  not  eoBipelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has 
certain  lands  (describing  them)  by  descent,  and  pray  execution 
against  such  lands;  for  possibly  the  heir  may  not  have  any  other 
than  those  which  he  has  by  descent.    %  Rol.  Ab.  71.  pl.  3. 

(82)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever, 
orbydefmlt,  or  withovt  pka  Ibr  any  causei  the  practice  i»  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt  and  shews  the  cer- 
tainty of  the  lands  descended*  Per  Plowd.  in  Davye  v.  Pepys, 
Plow.  440.  b.  It  was  said  by  Holt,  C.  J.  delivering  the  judgment 
of  the  court  in  Smith  v.  Angell»  Ld.  Ravm.  783.  that  the  foregoing 
resolution  in  Plowden  had  been  always  held  to  be  law. 
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VII.  Debt  on  Judgment. 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after 
the  recovery^.  An  action  of  (leibt  may  be  maintained  in  the 
Court  of  Ki^g'B  Bench  or  Common  Pieas»  upon  a  judgment 
recovered  in  pne  of  the  courts  of  the  city  of  London  by  spe- 
cial custom ;  although  the  original  action  could  not  have  been 
brought  in  the  superior  courts  ^  Debt  lies  on  a  judgment  for 
damages  in  a  real  action;  for,  by  the  judgment,  the  damages 
are  radiiced  to  personalty ;  as  for  damages  recovered  in  an 
action  of  waste".  So  on  a  judgment  in  scire  facias  on  a  re- 
cognizance". Debt  also  lies  upon  a  judgment  of  nonsuit,  for 
costs  in  an  inferior  court  In  an  action  of  this  kind,  a  ^ene« 
ral  statement  of  the  proceedings  in  the  inferior  court  will  be 
sufficient,  without  setting  forth  the  plaint  and  the  subsequent 
proceedings  thereon ;  neither  is  it  necessary  to  aver,  that  the 
plaint  in  the  court  below  was  levied  for  a  cause  of  action 
arising  within  its  jurisdiction*. 

Debt  on  judgment  lies  only  Where  the  judgment  remains 
unsatisfied  P.  Hence,  where  the  defendant  had  been  taken 
in  execution  on  a  judgment,  and  afterwards  was  discharged 
out  of  custody,  with  the  consent  of  the  plaintiff,  upon  en- 
tering into  an  agreement  to  pay  the  debts  by  instalments,  part 
whereof  the  defendant  had  accordingly  paid,  but  had  failed  in 
payment  of  the  remaining  part ;  it  was  nolden,  that  the  plain- 
tiff could  not  maintain  an  action  upon  the  judgment 

The  venue  in  this  action  must  be  laid  in  the  county  where 
the  judgment  was  given,  and  not  in  the  county  where  the 
original  cause  of  action  arose  ^.  The  defendant  cannot  plead 
nil  debet^ ;  because  the  judgment  is  conclusive  evidence  of  the 
debt  But  if  there  be  not  any  such  record  as  the  plaintiff  has 
declared  on,  the  defendant  must  plead  nul  tiel  record ;  which 
issue  is  tried  by  producing  the  record  itself,  if  it  be  a  record  of 
that  court  where  the  action  is  brought ;  but  if  it  be  a  record 
of  another  court,  then  it  is  to  be  certified  unto  the  court  where 
the  action  is  depending;  and,  if  there  be  a  variance  between 
the  record  declared  on  and  the  record  produced  or  certified, 
the  plaintiff  fails  in  his  proof.  See  further  as  to  this  plea,  and 
^he  replication  thereto,  ante.  Sect  IV, 

k  43  Edw.  3.  9.  b.  p  Vigers  ▼.  Aldricb»  4  Borr.  fl48s.  re- 

I  Mason  ▼.  Nicholh,  i  RolL  Abr.  6uQ.  cognued  in.  Jaques  ▼.  Withy,  i  T» 

1. 45.  R.  557. 

m  43  E.  9.  2.  q  Hob.  ig& 

n  LoTckpe^t  cate,  9  Leon.  1 4.  r  Gilb.  Debt. 
•  Momj  T.  Wibon,  1  WiU.di6. 
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A  plea  of  nul  tielrecord\  pleaded  to  an  action  of  debt  on 
an  Insh  judgment  recovered,  must  conclude  to  the  country ; 
forthoughy  since  the  union,  such  judgment  be  a  record,  yet 
it  is  only  proveable  by  an  examined  copy  on  oath,  the  vera'- 
city  of  which  is  only  triable  by  a  jury. 

A  writ  of  error  pending  on  the  judgment  may  be  pleaded 
in  abatement^  but  not  in  bar*.  If  the  defendant  bring  a  writ 
of  error,  and  the  plaintiff  bring  another  action  on  the  judg- 
ment and  recover,  he  cannot  sue  out  execution  on  the  second 
judgment,  until  the  writ  of  error  be  determined  *. 

The  more  regular,  as  well  as  the  least  expensive  mode  by 
which  a  plaintiff  may  reap  the  benefit  of  his  judgment  is,  by 
writ  of  execution;  hence,  the  proceeding  by  action  of  debt 
being  considered  as  a  vexatious  and  oppressive  mode  of  en- 
forcing the  judgment,  is  discountenanced  by  the  courts  in 
Westminster  hall ;  *  ai^d  by  a  late  statute  (43  G.  3.  c.  46.  s.  4. 
Lord  Ellenborough's  act)  "  the  plaintiff  in  such  action  shall 
not  recover  costs,  unless  the  court  in  which  the  action  is 
brought,  or  some  judge  of  the  same  courts  shall  otherwise 
**  order/' 
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VIIL  Debt  for  Rent  Arrear—Slat  4  G.  2.  c.  28. 
against  Tenants  holding  over  after  Notice  from 
Landlord — Stat. II G. 2.  e.  19.  against  Tenants 
holding  over  after  Notice  given  by  themselves-^^ 
Declaration-^Debt  for  Use  and  Occupations^ 
Pleadings — Evidence. 

If  a  lease  be  of  lands  or  tenements  for  years ^  or  at  will  \ 
rendering  rent,  debt  lies  for  the  recoveiy  of  rent  arrear,  by 
the  common  law.  So  if  a  lease  be  for  life*,  after  the  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  the  com* 
mon  law :  And  now,  by  stat.  8  Ann.  c.  14.  s.  4.  though  a 
leasefor  lifebe  continuing,  any  person  having  rent  due  on  such 

•  Collint  ▼.  Ld.  Mathew,  5  East,  473.    y  Lit.  ■.  58. 
t  Aby  ▼.  Baxton,  Carth.  i.  s  Id.  i.  79. 

11  Rogen  ▼.  Mayhoe,  Carth.  I.  ax  Rot.  Abr.  5^.  pi.  11. 

X  Taawell  ▼.  Stone,  4  Burr.  S454.  Ben- 
veil  ▼.  Biaclc,  3  T.  R.  648. 
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lease,  may  bring  debt  for  the  same^  in  the  same  manner  as  if 
due  upon  a  lease  for  years. 

At  common  law,  if  a  person  seised  of  rent-service,  rent- 
charge,  rent-seek  or  fee  farm  in  fee  simple  died^,  and  there 
was  rent  arrear,  neither  his  heir  or  executor  could  maintain 
an  action  of  debt  for  such  rent:  the  heir  was  not  competent  to 
sue,  because  he  was  a  stranger  to  the  personal  contracts  of 
his  ancestor ;  and  the  executor  was  incompetent,  inasmuch 
as  he  did  not  represent  his  testator  as  to  any  contracts  relating 
to  the  freehold  and  inheritance.  To  obviate  this  inconvenience 
it  was  enacted  by  stat.  3^  H.  8.  c.d7.  s.  1.  that  an  executor  or 
administrator  of  any  person  seised  of  rent-service,  rent-charge, 
or  rent-seek,  or  of  a  fee  farm  rent,  in  fee,  in  tail,  or  for  life, 
might  maintain  debt  against  the  person  who  ought  to  pay  the 
same,  and  his  personal  representative  (83). 

The  action  must  be  brought  against  the  persons  who  took 
the  profits  when  the  rent  became  in  arrear%  or  against  their 
executors  or  administrators. 

If  A.  make  a  lease  for  life*,  or  a  gift  in  tail,  reserving  ia  rent, 
that  is  a  rent-service  within  this  statute. 

The  act  is  remedial  %  and  extends  to  the  executors  of  all 
tenants  for  life. 

If  lessee  for  years  assign  over  the  term  reserving  a  rent,  he 
may  maintain  debt  for  such  rent  arrear,  although  he  has  not 
any  reversion  ^ 

By  stat  4  Geo.  2.  c.  28.  s.  1*  "  If  tenants  for  life,  lives,  o^ 
*'  years  (84),  or  other  persons  coming  into  possession  of  any 
**  lands,  &c.  under  or  by  collusion  with  suck  tenants,  shall 

h  1  fnst.  l6ft.  a.  e  HooW.  Bell,  Ld.Raym.  173. 

c  1  Inst.  163.  b.  f  Newcombe  v.  Hanrey,  Carth.  161. 

d  15. 


(83)  The  action  is  local,  and  must  be  brought  where  the  land 
lies.     Bull.  N.P.I  77. 

(84)  "  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may*  for  some  purposes,  be  considered  and  dene* 
minated  a  tenant  for  vears.  But  this  is  a  penal  statute,  and  to  be 
constnieil  strictlv.  1  cannot,  therefore^  include  a  tenant  front 
week  to  week  in  the  description  of  tenants  for  life,  lives,  or  years ; 
and  I  do  not  remember  any  instance  of  a  tenant  for  a  less  time  than 
a  year  being  held  within  this  statute."  Per  Ld,  EUenborough,  C«  J« 
Lloyd  V.  Rosbee,  2  Camp.  N.  P.  C.  455. 
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wilfully  (86)  hold  over  after  the  detennination  of  their 
term  (86),  and  after  demand  made  (S7),  and  notice  in 
writing  (88)  given,  for  delivering  the  possession  thereof,  by 
their  landlords  or  lessors,  or  persons  entitled  to  the  rever- 
**  sion  or  remainder  of  such  lands,  &c.  or  their  agents  (89) ; 


(85)  A  tenant  who  holds  ov«r,  under  a  fair  claioi  of  right,  t^ill 
not  be  considered  as  wilfully  holding  over  within  the  meaning  of  this 
statute;  though  it  may  be  decided  eventually,  that  he  had  no  right. 
Wright  V.  Smith,  5  Esp.  N,  P.  C*  203. 

(86)  Where  the  demise  is  for  a  certain  time,  e.  g.  for  one  year 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the 
year  to  put  an  end  to  the  tenancy.     8  East,  361. 

(87)  In  Wilkinson  v.  Colley,  5  Burr.  S694.  the  court  consider* 
ing  this  as  a  remedial  law  in  iavour  of  landlords,  the  penalty 
being  given  to  the  party  grieved,  held,  that  a  notice  to  quit  in 
writing  included  a  demand. 

On  the  authority  of  this  case  it  was  holden*,  by  three  judges, 
that  where  a  woman,  tenant  from  year  to  year,  had  received  a  writ- 
ten notice  to  quit,  and  before  the  expiration  of  the  year  married,  it 
was  not  necessary  for  the  landlord  to  make  adeuiand  on  the  husband 
in  order  to  entitle  him  to  maintain  an  action  against  the  husband, 
on  this  statute,  for  wilfully  holding  over.  Cbambre,  J.  differed 
from  the  other  judges,  conceiving,  that  a  demand  ought  to  be  ioaade 
upon  the  party  against  whom  a  penal  action  is  brought.  N«  In  a 
case  of  this  kind  the  husband  niay  be  sued  alone^  and  it  is  not  ne- 
cessary to  join  the  wife  for  conformity,  the  husband  being  in  pos« 
session  of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  offence  be^ng  committed  by  him  ;  for  the  of- 
fence, which  consists  in  not  complying  with  the  demand  to  deliver 
possession  at  the  time,  when  it  ought  to  be  complied  with,  is  not 
complete  until  the  day  for  delivering  possession  arrives.  The  de- 
mand need  not  be  made  either  on  or  before  the  expiration  of  the 
term,  but  may  be  made  afterwards;  e.  g.  six  weeks  afterwards,  the 
landlord  not  having  in  the  mean  time  done  any  act  to  recognize  the 
defendant  as  continuing  to  be  his  tenant ;  but  the  landloi^  will  be 
entitled  to  double  the  yearly  value  only  from  the  time  of  giving  no- 
tice to  quit  and  making  demand.    Cobb  v'.  Stokes,  8  East,  558* 

(88)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
stat,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
qfter  the  determination  of  the  term,  yet  the  notice  may  be  given 
before  the  expiration  of  the  term.  Cutting  v«  Derby,  3  Bl.  R. 
1075. 

(89)  A  receiver  appointed  under  an  order  of  the  Court  of  Chan- 
cery, is  an  agent  within  the  meaning  of  this  statute.  Wilkinson  v« 
Colley,  5  Burr;  2694. 

» 

•  Lake  r.  Smith,  i  Boa.  k  Put.  N.  R.  174, 
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8uch  peTBons  ao  holding  over  shall,  for  the  time  they  shall 
so  hold  over,  pay  to  the  persons  kept  out  of  possession, 
their  executors,  administrators  or  assigns,  at  the  rate  of 
double  the  yearly  jalue  of  the  lands,  &c.  for  so  long  time 
as  the  same  are  detained,  to  be  recovered  bv  action  of  debt, 
whereunto  the  defendant  shall  be  obliged  to  give  special . 

••  bail,  against  the  recovery  of  which  penalty  there  shall  not 

"  be  any  relief  in  equity." 

One  tenant  in  common  may  maintain  an  action  on  this  sta- 
tute*, without  his  companion,  for  double  the  yearly  value  of 
his  moiety. 

An  action  on  this  statute  may  be  brought  after  a  recovery 
in  ejectment  The  defendant^,  after  having  held  of  the  plain^^* 
tifi'  a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  12th  of  May  1806,  and  the  possession  \(ras  then  de- 
manded of  him ;  but  he  refused  to  deliver  it  up,  and  held 
over  till  the  7th  of  February  1807:  whereupon  the  plaintiff 
brought  his  ejectment  against  the  defendant,  and  recovered 
possession ;  and  afterwards  brought  this  action  of  debt  upon 
the  Stat.  4  Geo.  2.  c.2S.  for  double  the  yearly  value  of  the  pre« 
mises,  in  the  interval  between  the  expiration  of  the  notice  to 
quit,  (which  was  the  day  of  the  demise  in  the  ejectment)  and 
the  time  of  recovering  possession  under  the  ejectment  The 
declaration  was  in  the  usual  form,  alleging  the  demise  to  and 
holding  by  the  defendant;  the  demand  of  possession  and  notice 
in  writing  to  deliver  up  the  premises  at  the  end  of  the  term, 
on  the  12th  of  May  1806;  the  subsequent  refusal  of  the  de^ 
fendant,  and  his  wilfully  holding  over  for  three  quarters  of  a 
year  after  the  12th  of  May ;  and  the  annual  value  of  the  pre* 
mises.  It  was  objected  on  the  part  of  the  defendant,  that  the 
plaintiff  having  before  recovered  the  premises  by  the  eject* 
ment,  and  thereby  treated  the  defendant  as  a  trespasser^  the 
action  of  debt  upon  the  statute,  in  which,  as  it  was  said,  the 
defendant  was  proceeded  against  as  tenant^  could  not  be  main- 
tained ;  but,  per  Lord  EUenborough,  C.  J.  there  is  no  incon- 
gruity in  the  landlord's  bringing  this  action  for  the  double  va- 
lue after  a  recovery  in  ejectment  The  legislature  considered , 
that  in  many  cases,  the  single  value  might  not  be  a  compen- 
sation to  the  landlord  for  having  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  therefore  they  gave  him 
double  the  value.  It  has  no  reference  to  any  antecedent  remedy 
which  the  landlord  had  to  recover  possession  by  ejectment, 
but  is  cumulative.     The  two  actions  are  brought  diverso  in^ 

%  Cutting;  T.  Derby,  9  Bl.  Hep.  1077*      b  Sonlxby  r.  Nerin,  B.  R.  4S  G.  S- 

9  East,  310. 
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tuiiu;  the  ejectment  ts  in  order  to  get  possession  of  the  pre* 
mises  wirongfully  withheld ;  the  action  of  debt  for  the  double 
value  is  in  order  to  indemnify  the  landlord  for  the  wrong.  The 
other  judges  concurred  with  the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count 
for  double  the  yearly  value*;  and  in  the  second,  for  use  and 
occupation.  The  defendant  pleaded  as  to  the  demand  in  the 
first  county  and  as  to  parcel  of  the  demand  in  the  second 
county  nil  debet ;  and  as  to  the  residue,  (being  the  amount 
of  the  single  rent)  the  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended  on  the  part  of  the 
defendant,  that  there  should  be  a  non-suit,  becau^  the  plea 
of  tender  of  rent  covered  the  whole  period,  for  which  the 
double  va|ue  was  claimed  in  the  first  count;  and  the  accepts 
ance  of  the  tender,  which  adopted  the  terms  and  character  of 
it,  must  be  taken  to  be  an  admission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period  for  which 
the  rent  was  claimed,  and  that  he  received  the  tender,  as  of 
rent  for  the  same  premises ;  and  consequently  it  operated  as 
a  waver  of  the  penaltv.  But  the  court  held,  that  plaintiff  was 
not  j^topped  from  taking  the  money  as  part  of  the  larger  sum 
daim^,  and  that  going  on  with  the  suit  shewed  that  he  did 
not  mean  to  tajce  it  in  satisfaction  of  the  lesser  sum. 

Stat.  11  G.  2.  c.  19.  s.  18.— By  stat  11  Geo.  2.  c.  19.  s.  18- 
•*  If  any  tenant  (90)  shall  give  notice  (91)  of  his  intention  to 
quit  the  premises  holden  by  him,  at  a  time  mentioned  in 
such  notice,  (92)  and  shall  not  deliver  up  the  possession 
thereof  accordingly,  then  such  tenant,  his  executors,  or 
^  administrators,  shall,  thenceforward,  pay  to  the  landlord 
**  double  the  rent  which  he  should  otherwise  have  paid,  to  be 

V 

i  Ryal  ▼.  Ricb,  loEast,  48. 


■«•*" 


(90)  A  tenant  for  a  year  tinder  a  parol  demise,  is  a  tenant  within 
this  statute*     Timmins  v.  Rawlinson,  3  Burr.  l60d» 

(91)  It  is  not  necessary  that  this  notice  should  be  in  writing. 
Timmins  v.  Rawlinson,  3  Burr.  I603. 

(93)  There  must  be  some  fixed  time  mentioned.  A  notice  that 
the  tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation 
will  not  enable  the  landlord  to  recover  under  this  statute,  although 
he  can  prore  that  the  tenant  had  got  another  situation*  Farraooe 
?.  Elkington,  2  Camp.  N.  P.  C.  691* 
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levied  (93),  &ued  for$  and  recovered,  at  the  same  times  and 
in  the  same  manner  as  the  single  rent  could;  and  such  dou^ 
ble  rent  shall  continue  to  be  paid  during  all  the  time  such 
tenant  shall  continue  in  possession  (94). 

Declaration. — Debt  for  rent,  by  the  lessor  against  the 
lessee,  may  be  brought  either  ^Vhere  the  land  lies,  or  the 
deed  was  made^;  but  debt  by  the  grantee  of  the  reversion 
against  lessee*,  or  by  lessor  against  the  assignee  of  the  termf*, 
or  by  grantee  of  the  reversion  againiit  assignee  oTtRe  term", 
16  maintainable  on  privity  of  estate  only,  consequently  is  local, 
and  must  be  brought  in  that  county  where  the  lands  are. 

If  the  venue  is  laid  in  the  wrong  cdunty,  advantage  may  be 
takeii  of  it  on  demurre^^ 

It  is  a  general  rule,  that,  wherever  an  action  is  founded  on, 
a  deed,  the  deed  must  be  declared  up(5n.  But  the  action  of 
debt,  for  rent  arrear,  fdrnis  an  exception  to  this  rule;  for  in 
this  case  it  is  not  necessary  to  declare  upon  the  deed**. 

Debt  against  an  execUtrtr  for  reot  incurred  during  the  life 
of  the  testator,  must  be  in  the  detinet  only**.  But  for  the 
rent  incurred  after  the  death  of  the  lessee,  the  action  may  be 
brought  either  in  the  debet  and  detinet',  or  in  the  detinet 
only*;  for  the  lessor  has  his  election  (95).  Debt  by*  or 
against"  an  executor  or  administrator,  for  rent  arrear,  partly 
in  time  of  testatof  or  intestate,  and  partly  in  time  of  executor' 

k  Patterson  ▼.  Scott,  Str.776.  p  Adm.  per  Cur.  in  Atty  v.  Parish,  1 
1   Bord  ▼.   Cudmore,  €ro.  Car;    183.        Bos.  &  Pul.  N.  R.  109. 

Trmhearne  v.  Cleabrooke^  VV.  Jones,  q  1  Roll.  Abr.  603.  (S.)  pi. 9. 

43.  Thrale  v.  Cornwall,  1  Wils.  r  Rich  f.  Frauk,  Cro.  Jac.  933.  1 
165.  Bolsir.  22.  S.  C.  Mawle  v.  CacyifjiV 

1/*    m  Per  Cor.  in  Patterson  ▼.  Scott,  Str.        Cro.  Jac.  549.. 

776.  a   Roysthn  v.  Cordrye,  Aleyn,  49. 

n  See  Barker  t.  Damer,  Cartb.  183.  t   Smith  v.  Norfolk,  Cro.  CMr.  ii^s. 

^'     o  s  Lev.  80.  1  Wils.  i(j5.  u  Aylmti^  v.  Hide,  M.  jjG.s.   B.  R. 

MSS. 


.  X9^)  That  18,    by  distress.— N«  This  remedy  was  pursued   in 
Timmins  v.  Rawlinson. 

(94)  It  seems,  that  there  would  be  an  incdngrtiity  in  applying  th< 
remedy  given  by  this  statute  fdr  double  rent  after  the  remedy  by 
ejectment,  which  treats  th6  person  in  possession  as  a  trespasser/ 
Per  Ld-  Ellenborough,  C.J.  9  East,  314. 

(95)  The  only  inconvenience  of  buing  in  the  detinet,  is  to  the 
plaintiff  himself,  who  waves  his  right  to  demand  satisfaction  out  of 
the  estate  of  the  defendant,  and  contents  himself  with  wimt  the  tcs^* 
tetor't  estate  will  afford.     Aleyn,  43. 
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or  administrator,  is  well  brought  in  the  detinet  only.  If,  in 
such  case,  the  plaintiff  in  the  same  declaration  charge  the 
defendant  in  the  detinet  for  the  rent  arrear  in  time  of  testator 
or  intestate',  and  in  the  debet  or  detinet  for  the  rent  arrear 
in  his  own  time,  the  declaration  will  be  bad  on  demurrer; 
because  several  judgments  would  be  required.  It  seems» 
therefore,  that  if  the  lessor,  in  such  case,  will  not  wave  bis 
right  of  demanding  satisfaction  out  of  the  estate  of  the  de* 
fendant,  he  must  bring  two  actions. 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory  '; 
because  it  is  for  arrears  in  the  testator*s  time :  but  when  it 
is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor^s 
time,  it  must  be  where  the  land  lies';  for  in  this  case  the 
executor  is  charged  as  assignee  on  the  privity  of  estate,  and 
not  on  the  privity  of  contract 

If  A.  demises  land  by  indenture  to  B.  for  years*,  yielding 
rent,  and  B.  dies,  making  C.  his  executor,  the  lessor  may 
have  debt  against  the  executor  for  the  rent  reserved,  and  ar- 
rear after  tne  death  of  the  lessee,  although  the  executor 
never  entered  nor  agreed ;  for  the  executor  represents  the 
person  of  the  testator,  and  the  testator  by  the  indenture  was 
estopped  and  concluded  during  the  term  to  pay  the  rent 
upon  his  own  contract ;  and,  therefore,  although  the  rent  is 
higher  than  the  profit  of  the  land,  yet  the  executor  cannot 
wave  the  land,  but,  notwithstanding  that,  he  shall  be  chained 
with  the  rent  (96). 

Debt  for  Use  and  Occupation.'^In  the  case  of  demise,  not 
by  deed,  the  action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent    The  first  case  in  which  it  was  determined,  that  an 


z  Salter  v.  Codbold,  3  LeT.  74. 

y  Gilb.  Debt,  B.  s.  c.  i, 

s  Cormel  v.  LiM«t,  9  Lev.  SO. 


a  Ajrrecd  by  3  Justices  io  Howse  r. 
Webster,  YcIt.  103. 


(96)  See  also  Helier  v.  Casebert,  I  Lev,  127.  where  Wynd- 
ham,  J.  said,  that  an  executor  cannot  wave  a  term,  so  as  not  to  be 
cliarged  for  the  rent,  if  he  has  assets;  for  he  is  bound  to  perform 
all  the  contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  the 
value  of  the  land  or  not ;  which  was  not  denied.  And  Kelynge,  J. 
said,  that  he  could  not  so  wave  it,  but  that  he  should  be  charged  in 
the  detinet,  on  which  the  assets  would  come  into  question.  And 
i^  he  continues  the  possession,  he  shall  be  charged  in  the  debet  and 
detinet  in  respect  of  the  perception  of  the  profits,  whether  he  has- 
assets  or  not;  to  which  Twysden,  J.  agreed.  See  also  Billinghuoi 
v.  Speennan,  Salk.  297.  to  the  same  effect* 
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action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  Rogers,  H.  32  G.  3.  C.  B.  reported 
shortly  in  a  note  to  a  similar  determination  in  the  Court  of 
King's  Bench,  in  Wilkins  v.  Wingate,  M.  35  G.  3.  B.  R.  6  T. 
R.  62.  The  generality  of  the  form  of  declaring,  permitted  in 
the  action  for  use  and  occupation,  renders  it  very  convenient; 
for  it  has  been  holden,  that  a  declaration  in  debt,  not  setting 
forth  any  demise  in  the  premises^,  nor  for  what  term,  or 
lyhat-rent  they  were  demised,  nor  how  long  the  defendant 
had  occupied  them,  nor  when  the  sum  claimed  to  be  due  for 
the  use  and  occupation  became  due,  nor  for  what  space  of 
time,  is  sufficient  to  enable  the  plaintiff  to  recover  for  use 
and  occupation.  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated  ^,  it  was  holden  good  on 
special  demurrer,  there  not  being^ny  locality  in  the  action. 
The  inconvenience  resulting  to  the  defendant  from  this  ge- 
neral form  of  declaring,  is  remedied  by  permitting  the  de- 
fendant to  call  on  the  plaintiff  for  the  particulars  of  his  de* 
mand. 

Pleadings.^^General  Issuc-^lw  debt  for  rent,  upon  a  de- 
mise of  land,  if  the  rent  be  reserved  by  deed  indented,  the 
defendant  may  plead  non  est  factum  * ;  if  without  deed,  non 
dimisit,  or  nothmg  in  arrear,  or  that  the  defendant  never  en- 
tered. So  in  debt  for  rent,  the  defendant  may  plead  nil  debet, 
although  the  rent  be  reserved  by  indenture ;  for  the  indenture 
does  not  acknowledge  a  debt  like  an  obligation,  since  the  debt 
accrues  by  the  subsequent  enjoyment  (97). 

Upon  nil  debet^  the  last  receipt  is  presunoptive  evidence 
that  all  the  rent  before  the  receipt  is  paid '.  The  plea  of  nil 
debet  traverses  the  whole  declaration  ^ 

In  debt  for  rent,  against  the  lessee  <,  or  his  personal  re- 
presentative^, an  assignment  before  the  rent  became  due, 

1^  Stroud  v.  Rogcn,  fup.  and  cited  by  d  Gilb.  C.  B.  61. 3rd  Ed. 

Le   Blanc,  J.  in   King  ▼.    Fracer,  e  Gilb.  Debt.  B.  3.  c.  9. 

6  East,  354.  f  Prr  Holt,  C.  J.  Salk.  562. 

c  King  T.  Fraser,  6  East,  348.    See  g  Walker*!  case,  3  Rep.  23^  a. 

also  Egler  ▼.  Marsden,  5  Taunt.  95.  b  Helier  T.Castbert,  1  Ler.  197. 

and  DaWes  ▼.   Edwards,  3  Mauie 

and  Selwyn,  SSO. 


(97)  •*  There  is  a  difference,  where  the  specialty  is  but  an  in* 
ducement  to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
there  ni/  debet  will  be  a  good  plea ;  as  in  debt  for  rent  by  indenture, 
the  plaintiff  need  not  set  oat  the  indenture.**  Per  cur.  in  Warren 
V.  CoDsett,  Ld«  Raym.  1503* 
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cannot  be  pleaded  in  bar  of  the  action ;  for  the  privity  of  con- 
tract remains  notwithstanding  the  assignment :  but  an  asMgn- 
Hient  and  an  acceptance  on  the  part  of  the  lessor  of  the  as- 
sifrnee  as  his  tenant  may  be  pleaded  in  bar  either  by  the 
lessee ^  or  his  personal  representative^;  because  the  lessor's 
acceptance  of  the  assignee,  as  his  tenant,  destroys  the  privity 
of  contract  (98). 

Upon  this  principle  it  was  holden,  that  debt  would  not  lie 
on  the  reddendum  against  the  lessee  *  for  rent  accruing  after 
his  bankruptcy,  when  he  had  ceased  to  occupy  the  premises, 
un<l  the  assignee  was  in  possession  under  the  commissioners' 
assignment,  the  lessor's  assent  to  such  assignment  being  vir- 
tually m  the  statute  authorizing  the  assignment,  and  being 
equivalent  to  an  express  assent  (99). 

Erzc^/off.— In  debt,  as  in  other  remedies  for  rent  arrear,  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  suspension 
of  the  rent;  but  care  must  be  taken  that  an  eviction,  or  such 
facts  as  amount  in  law  to  an  eviction,  be  stated  in  the  ple^ ; 
for,  if  a  mere  trespass™,  or  an  illegal  ouster"  only,  be  stated, 
the  plea  will  be  insufficient     See  post,  n.  103, 

If  the  land  be  evicted,  or  the  lease  determine  before  the 
legal  time  of  payment,  no  rent  shall  be  paid*^ ;  because  there 
shall  never  be  any  apportionment  in  respect  of  part  of  the 
time,  as  there  shall  be  in  respect  of  part  of  the  land  (100). 
Hence,  at  common  law,  if  tenant  for  hfe  made  a  lease  for 

i  Mariih  v.  Brace,  Cro.  Jac.  334.  In  Reynolds  v.  Buckle,  Hob.  326. 

k  Marrow  v.  Turpin,  Opo.  Elis.  715.  Hunt  v.  Cope,  Cowp.  242. 

Moor,  600,  pi.  829.  S.  C.  B  Vochell  ▼.  Dancastell,  Moor,  891. 

1  Wadham  y.  Marlowe,  M.  S5  G.  3.  o  Cluu's  case,  lO  Rep.  128.  a. 

B.  R.B  East,  314.  n. 


isA 


(98)  Although  debt  will  not  lie  in  this  case,  yet  covenant  may 
be  maintained  for  the  breach  of  an  express  covenant.  Bachelor  ▼• 
Gage,  Cro.  Car.  188.  ante,  p^  440. 

(99)  But  assumpsit  lies  against  a  lessee,  from  year  to  y^r,  upon 
his  agreement  to  pay  rent  during  the  tehancy,  notwithstanding  hit 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued.  Boot  v.  Wilson,  8  East,  31 1.  and 
post,  chap.  40.  on  Use  and  Occuption. 

(I op)  *'  Where  our  books  speak  of  an  apportionment  in  cait 

where  the  lessor  enters  upon  the  lessee,  in  party  they  are  to  be  un»» 

derstood  where  the  lessor  enters  lawfully ^  as  upon  a  surrender,  for* 

feiture,  or  such  like,  where  the  rent  U  lawfully  extinct  in  part."— 

t  lust.  148.  b. 
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years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Eastei 
the  tenant  for  life  died ;  in  this  case  there  was  not  any  ap- 

E^rtionment  of  rent  for  the  three  quarters  of  a  year  (101). 
ut  now  by  Stat  11  Geo.  2.  .c  19.  s,  13.  **  Where  tenant 
"  for  life  dies  before,  or  on  the  day  on  which  rent  is  reserved 
"  or  made  payable,  upon  any  demise  or  lease  of  lands,  &c, 
**  which  determines  on  the  death  of  such  tenant  for  life,  his 
"  personal  representative  may  in  an  action  on  the  case,  re- 
*'  coyer  from  the  under-tenant  of  such  lands,  &c.,  if  the 
**  tenant  for  life  die  on  the  day  on  which  the  same  was 

made  payable,  the  whole,  or  if  before  such  a  day,  then  a 

proportion  of  such  rent,  according  to  the  time  the  tenant 
"  for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or  oHier 

time  in  which  the  said  rent  was  growing  due,  making  all 

just  allowances  or  a  proportional  part" 

Infancy. — ^The  general  plea  of  infancy  cannot  properly  be 
pleaded  to  debt  for  rent  arrear  on  an  indenture  of  lease. 

In  debt  for  rent,  the  defendant  pleaded  infancy  at  the 
time  of  the  lease  made ;  upon  demurrer,  the  court  held  p 
that  as  the  lease  might  be  for  the  benefit  of  the  infant,  it  was 
voidable  only  at  the  election  of  the  infant,  by  waving  the 
land  before  the  rent  day ;  but  it  riot  being  shewn,  that  the 
rent  was  of  greater  value  than  the  land,  and  the  defendant 
being  of  full  age  before  the  rent  day,  the  plaintiff  had  judg- 
ment. 

It  appears  from  another  report  of  the  preceding  case'',  that 
the  court  thoqght,  that  the  circumstance  of  the  lessee  hating 
continued  to  occupy^  after  be  came  of  full  age,  rendered  liim 
liable  for  arrears  incurred  before  he  was  of  age. 

iVi7  hahuit  in  tenementis, — If  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  plead  nil  hahuit 
in  tenementis  %  or  non  dimisit ;  because  the  defendant,  by  the 

p  Ketsey^t  case,  Cro.  Jac.  330. 2  Bal«tr.    q  ]  Rol.  Abr.  731 . 
69.  S.  C.  by  tbe  name  of  Kirtoo  ▼.    r  Gilb.  Debt.  B.  3.  c,  3. 
Elliott,  cited  by  Yates,  J.  in  Evelyn 
T.  Cbkcbester,  3  Burr.  17 19. 


(101)  And  the  same  rule  still  holds  with  respect  to  dividends  iii 
the  public  funds,  which  are  made  payable  on  certain  days,  like 
rent.  These  dividends  go  to  the  person  to  whom  they  are  dut-  ut 
the  time,  and  if  the  tenant  for  life  die  between  the  times  whe..  tl:c y 
are  payable,  there  cannot  be  any  apportionment*  2  Ves.  G/-.  Sve 
also  6  East,  184. 
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execution  of  the  counterpart  of  the  indenture^  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  de- 
mise or  the  actual  demise;  but  otherwise  it  is,  where  the 
demise  is  by  deed  poll  %  or  by  parol. 

In  debt  for  rent  reserved  upon  a  lease  by  indenture  *,  if 
the  defendant  pleads  nil  habuit  in  tenementis^  the  plaintiff 
need  not  reply  the  estoppel,  but  may  demur;  because  the 
declaration  bemg  on  the  indenture^  the  estpppel  appears  on 
the  record  (102). 

If  to  debt  on  a  demise,  without  deed,  the  defendant 
pleads  nil  habuit  in  tenementis^  the  plaintiff  ought  in  his  re* 
plication  to  shew  specially  what  estate  he  had  in  the  pre* 
mises ".  But  if,  instead  ot  doing  this,  he  replies^  "  that  he 
had  a.good  and  sufficient  tide,"  and  issue  is  joined  thereon 
and  found  for  the  plaintiff,  the  defect  in  the  replication  will 
be  aided  by  the  veraict. 

Riens  in  Jrrear.— -Riens  in  arrear  is  a  good  plea  in  bar  to 
this  action : 

Plaintiff,  as  assignee  of  the  reversion,  declared  in  debt, 
upon  an  indenture  of  lease',  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  "  that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed."  On  special  demurrer,  the  court  held 
the  plea  good ;  Lord  Mansfield,  C.  J.  observing,  that  it  was 
the  same  as  if  the  defendant  had  said  nil  debet ;  that  the 
plea  related  to  the  time  of  the  action,  and  that  it  was  the 
general  issue. 

Statute  of  Limitations. — ^By  stat  21  Jac.  1.  c.  16.  s.  3. 
actions  of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent',  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

Evidence. — If  the  defendant  pleads,  levied  by  distress,  and 
so  nil  debety  and  issue  is  joined  thereon  * ;  proof  of  payment 

•  PerCurwm,  I^wis  v.  Wallis,  i  Will,  u  Gill  v.  Glaiise,  Yel^.  227. 

314.  X  Warner  w,  Theobald,  Cowp.  588. 

t  Heath  v.  Verneden,    3   Ler.    146.  y  Freeman  T.Stacy,  Hutt.  109. 

Kemp  y,  Goodall,  Saik.  277.  «  Cecil  t.  Harris,  Cro.  Eli».  I40. 


(109)  Otherwise,  if  the  plaiptiff  had  declared  quod  cum  dimi^ 
niuet.    See  Speak's  casej  Hob.  206» 


/ 
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will  support  the  issue  (103).  In  debt  for  rent  upon  a  lease 
for  years,  issue  being  joined  ^^  whether  the  rent  were  paid  or 
not,  the  defendant  gave  in  evidence,  that,  by  the  command 
of  the  lessor,  he  had  paid  the  rent  in  discharge  of  certain 
rent-charges  out  of  the  lands;  and  this  was  holden  good; 
for  payment  to  another,  by  the  plaintiff's  appointment,  is 
payment  to  himself. 

Upon  reference  from  nisi  prius  for  the  opinion  of  the 
court  in  debt  for  rent  upon  a  demise  laid  of  three  rooms**, 
where  it  appeared  in  evidence,  that  the  demise  was  of  three 
rooms,  with  the  use  of  the  furniture;  it  was  holden  by  the 
court,  that  the  plaintiff  had  proved  the  demise  laid  in  the 
declaration ;  Eyre,  C.  J.  observing,  that  if  a  man  demises  a 
house  with  the  use  of  his  stock,  no  term  can  be  raised  out  of 
the  stock.  Nothing  is  demisable,  but  what  is  in  demesne. 
A  flock  of  sheep  is  not  demisable,  nor  the  furniture  here. 
5  Rep.  17*  If  a  man  demises  house  and  land  with  a  stock 
of  cattle,  the  rent  issues  only  out  of  the  land,  and  the  other 
enures  by  way  of  covenant.  So,  Dyer,  212.,  where  a  public 
house  with  goods  is  demised,  the  rent  issues  only  out  of  the 
house.  So  if  a  flock  of  sheep  be  demised  with  land,  and  the 
sheep  die,  there  shall  be  no  abatement  of  rent  on  that  ac« 
count ;  for  the  rent  issues  only  out  of  the  land,  and  a  tena 
for  years  cannot  be  created  out  of  a  personal  chattel. 

m  Taylor  ▼.  Beal,  Cro.  Eliz.  999.  b  Walsh  ▼.  Peniberton,  C.  B.  M.  3 G.  8. 

Seijt.  Leed'H  MS. 


(103)  And  per  Holt,  C.  J.  a  release  mav  be  given  in  evidence; 
for  it  proves  that  there  is  not  any  debt,  ana  that  is  the  issue.  GaU 
laway  v.  Snsack,  Salk.  284.  In  debt  for  rent  upon  the  plea  of 
nil  debet 9  the  defendant  cannot  give  in  evidence  disbursements  for 
necessary  repairs,  where  the  plaintiff  is  bound  to  repair,  for  he 
might  have  had  covenant  against  him ;  but  he  may  give  in  evi- 
dence entry  and  eviction  by  the  plaintiff.  Bull.  N.  P.  177.  I  am 
not  aware  of  any  solemn  adjudication  on  this  point,  viz.  that  an 
eviction  may  be  given  in  evidence  on  nil  debet 9  but  there  are  several 
dicta  to  this  effect.  See  Gilb.  Law,  Evid.  282. — Gilb.  Debt, 
B.  3.  c.  2. — I  Mod.  35. — Id.  1 1 8.— -Brown's  case,  I  Vent.  258.—* 
Drake  v.  Reeve,  1  Sidf.  151.  In  the  last  mentioned  case,  it  is 
admitted,  that  this  point  had.  been  questioned  formerly.  See 
Wingfield  .v.  Seckford,  2  Leon.  1 0.  where  it  was  the  opinion  ^of 
three  judges.  Dyer,  Manwood,  and  Mounson,  that  eviction  colild 
not  be  given  in  evidence  on  nil  debet. 
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|X.  Debt  against  Sheriffs  Sfc  for  Escape  of  Prisoner 
in  Execution — Stat.  13  Ed.  1.  c.  11.  1  /?.  2. 
c.  12. — fVhat  shall  be  deemed  an  Escape — Of 
Recaption — By  whom  the  Action  for  an  Escape 
paay  be  brought — Against  whom — Declaration 
r— Pleadings — Evidence. 

By  the  common  law,  sheriffs  and  gaolers  were  obliged  to 
keep  persons  in  execution  "  in  close  and  safe  custody;** 
but  it  such  prisoners  escaped,  the  only  remedy  which  the 
creditor  had  against  the  gaoler,  was,  by  an  action  upon  the 
case,  grounded  upon  the  tort ;  for,  at  the  common  law,  an 
action  of  debt  did  not  lie  for  an  escape.  The  statute  of 
Westminster  the  second  (13  Ed.  1.  c.  11.)  first  gave  the 
action  of  debt  against  the  gaoler,  who  permitted  the  escape 
of  a  person  committed  to  prison  by  auditors  for  arrears  of 
account.  That  statute,  having  authorized  the  commitment 
of  the  bailiff  or  receiver,  in  case  he  is  found  in  arrear,  pro- 
ceeds thus,  Et  caveat  sibi  vicecotnes  vet  cttstos  (104),  ejusdem 
gaola^  she  sit  in  libertate  site  non^  quod  per  commune  breve, 
quod  dicitur  replegiare,  vtl  alio  modo  sine  assensu  (105)  do^ 
mini  ipsum  a  prisona  exire  non  permiitat;  quod  si  fecerit^  et 
super  hoc  convincatur^  respondeat  domino  de  dnmito  per  ku-' 
jusmodi  servienttm  sibi  ilfato,  secundum  quod  per  patriam  i?e- 
rijicare  poterit,  et  habeat  [^dominus^  suuvu  recuperare,  per 
breve  (106)  de  debito  [versus  custodem'],  Et  si  custos  gaol(C 
non  habeat  per  quod  justicietur,  vel  unde  solvate  respondeat 
superior  suus  (107),  qui  custodiam  hujusmodi  gaolce  sibi  coin^ 
misity  per  idem  breve  (108). 


(104)  This  act  extends  to  all  Iceeperb  of  gaols,  as  well  by  wrong 
or  de  /actOy  as  de  jure.     '2  Inst.  38'2» 

(105)  This  assent  may  be  by  parol,  and  shall  be  a  sufRcient  baV 
in  an  action  of  debt  brought  for  the  escape.     9  Inst.  382. 

(106)  Although  this  statute  and  the  subsequent  stat.  1  R.  9. 
r.  12.  only  mentions  "  per  breve,"  yet  a  bill  of  debt  lies  also  by 
the  equity  of  these  statutes.     2  Inst.  382. 

(107)  When  a  person,  having  the  custody  of  a  gaol  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
feet  and  the  sheriff?  of  London  being  guardians  under  theiD>  and  rei* 
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The  next  statute  on  this  subject  19  stat  1  R.  2.  c.  12.  by 
which  it  is  ordained,  "  that  no  warden  of  the  Fleet  shall 
**  suffer  any  prisoner  there  being,  by  judgment  at  the  suit 
of  the  party,  to  go  out  of  prison  by  mainprize,  bail,  nor 
by  baston,  without  making  gree  to  the  said  parties  of  that 
whereof  they  were  judged,  unless  it  be  by  writ  or  other 
commandment  of  the  king,  upon  pain  to  lose  his  office, 
and  the  keeping  of  the  said  prison.  And  if  any  such 
warden  be  attainted  by  due  process,  that  he  has  suffered 
or  let  such  prisoner  to  go  at  large  against  this  ordinance, 
**  then  the  plaintiffs  shall  have  their  recovery  against  the 
**  warden,  by  writ  of  debt" 

Though  this  statute  is  confined  in  terms  to  the  wardens  of 
the  Fleet  *^,  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it. 

On  the  preceding  statutes,  extended  by  a  liberal  construc- 
tion, the  action  of  debt  against  sheriffs  and  others  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded. 
It  is  observable,  however,  that  these  statutes  being  in  affirm- 
ance of  the  common  law,  have  not  taken  away  the  com- 
mon law  remedy  by  action  on  the  case ;  and  that  it  is  at 
the  election  of  the  party  to  bring  either  the  one  or  the 
other'*  (109).    There  are,  however,  some  advantages  attend- 

c  Plowd.  35  b.  d  Burton  V.  Eyre  Cro.Jac.  999. 


moveable  frood  year  to  year,  the  mayor  and  citizens  are  the  superiors ; 
and,  although  the  sheriffs  appoint  a  keeper  under  them,  yet  he  is 
not  within  the  statute ;  for  there  cannot  be  two  superiors  within 
this  act,  but  one  superior  and  one  inferior  only.  2  Inst.  382.-— 
Ill  Plummer  v.  Whitchcott,  2  Lev.  158.  2  Mod.  119.  T.  Jones, 
QD.  S.  C.  the  court  were  of  opinion,  that  the  warden  of  the  Fleet 
in  fee,  having  granted  the  office  to  A.  for  life,  who  permitted  a 
prisoner  in  execution  to  escape,  was  responsible,  A.  not  being  suf<* 
iiciept  at  the  time  of  action  brought. 

(108)  It  was  said  arg.  in  Plummer  v.  Whitchcott,  2  Lev.  159. 
that  after  this  statute,  and  before  the  stat.  1  R.  2.  c.  12.,  actions 
of  debt  were  brought  in  other  cases  besides  Account  and  16  £.  3. 
Fitz.  Dam.  81.  Mich.  41  £.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28. 
were  cited.  And  by  Buller,  J.  in  Bonafous  v.  Walker,  2  T.  R. 
132.  it  was  said,  that  this  statute  (13  Edw.  1.  c.  11.)  by  a  liberal 
construction  had  been  holden  to  extend  to  all  cases. 

(109)  An  action  on  the  case  is  the  only  remedy  against  the  sheriff 
(or  the  escape  of  prisoners  who  have  been  arrested  on  mesne  pro* 
ce&» ;  the  statutes  13  Edw.  l .  c,  U.  and  1  R.  2.  c,  12.  being  confined 
^o  escj^pes  out  of  ^execution. 
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ing  the  remedy  given  by  statute,  which  make  it  more  eligible 
than  proceeding  by  the  common  law :  First,  the  action  of 
debt  for  an  escape  *,  being  founded  on  a  debt  created  by  law, 
without  any  lending  or  contract,  is  not  within  the  statute  of 
limitations,  (21  Jac.  1.  c.  16.  s.  3.)  which  is  confined  to 
**  actions  of  debt  grounded  upon  a  lending  or  contract,  with- 
out specialty,  and  actions  of  debt  for  arrears  of  rent," 
whereas  an  action  on  the  case  for  an  escape  falls  within  the 
general  words,  **  all  actions  on  the  case/*  in  that  statute,  and 
consequently  must  be  brought  within  six  years  next  after 
the  cause  of  action:  Secondly,  when  an  action  on  the  case  is 
brought  for  an  escape,  the  jury  are  at  liberty  to  give  such  da- 
mages as  they  shall  think  right  under  all  the  circumstances 
of  the  case,  and  a  small  sum  is  frequently  considered  as  suf- 
ficient in  cases  of  great  hardship  against  the  gaoler.  But 
where  a  prisoner  escapes  out  of  execution ',  and  the  remedy 
prescribed  by  the  statute  13  Edw.  1.  c.  11.  and  1  Ric.  2. 
e.  12.  is  adopted,  the  gaoler  is  put  in  the  same  situation  in 
which  the  original  debtor  stood,  and  the  jury  cannot  give  a 
less  sum  than  the  creditor  would  have  recovered  against  the 

{)risoner;  namely,  the  sum  indorsed  on  the  writ,  and  the 
egal  fees  of  execution. 

Such  is  the  law  relating  to  original  escapes  out  of  execu- 
tion ;  and  by  stat  1  Ann.  stat.  2.  c.  6.  s.  2.  the  same  remedy 
is  given  against  sheriffs,  who  permit  the  escape  of  persons 
who  have  been  retaken  on  an  escape  warrant  authorized  by 
the  first  section  of  that  act.. 

What  shall  be  deemed  an  Escape.— Let  us  next  inquire  in 
what  cases  an  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  voluntary  or  negligent  Voluntary  es- 
capes are  such  as  are  by  the  express  consent  of  the  gaoler 
(110);  negligent^  where  the  prisoner  escapes  without  the 
consent  or  knowlaige  of  the  gaoler  •.  In  either  of  these 
cases  an  action  of  debt  may  be  maintained  against  the  gaoler. 
Even  circumstances  of  the  escape  having  been  without  any 
default  on  the  part  of  the  gaoler,  will  not  afford  him  any  jus- 
tification ^ :  the  act  of  God  alone,  or  that  of  the  king's  ene- 
mies, will  be  an  excuse.    If  a  defendant  taken  in  execution 

«  Joneg  T.  Pope,  1  Saund.  34.  %  Stonehoui^  ▼.  Mullint,  Str.  673. 

f  BonafoiM  ▼.  Walker,  9  T.  R.  J96.         h  Altept  ▼.  Eylct,  9  H.  Bl.  lo«. 


(110)  **  If  a  gaoler  retakes  a  prisoner  in  execution  after  a  volun- 
tary escape,  he  is  liable  to  an  action  of  false  imprisonment.*'*- 
3  Rep.  52*  b.  and  per  Grose,  J.  in  Atkinson  y.  Matteson,  2  T.  IL 
177. 
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be  afterwards  eeen  at  large,  for  any  the  shortest  time,  even 
1»efore  the  return  of  the  writ,  the  sheriff  will  be  chargeable 
for  an  escape  (111) ;  for  it  is  his  duty  to  obey  the  writ  ^,  and 
the  writ  commands  him  to  take  the  defendant,  and  him  safely 
keep,  so  that  he  may  have  him  ready  to  satisfy  th^  plaintiff. 

A  sheriff's  officer  having,  on  the  27th  of  September^,  ar- 
rested a  person,  under  a  writ  of  ca.  sa.  returnable  on  the  7th 
of  November  following,  carried  him  to  a  lock-up-house ; 
and  on  the  2d  of  October  permitted  him  to  .go  in  company 
with  one  of  his  (the  officer's)  followers,  to  his  own  house, 
for  the  purpose  of  settling  his  affairs ;  the  day  after,  the 
prisoner  was  seen  riding  with  the  officer ;  it  was  adjudged, 
that  the  sheriff  was  liable  for  an  escape;  for  the  custody  of 
the  follower,  after  the  writ  had  been  once  executed,  amounted 
to  nothinc^ ;  and  further,  what  was  done  by  the  follower  was 
not  done  m  execution  of  the  writ  (112).  .     . 

Upon  a  habeas  corpus  to  a  gaoler,  to  bring  a  prisoner  in 
execution  before  the  court,  the  gaoler  shall  have  a  conve- 
nient time  only  for  that  purpose,  and  for  cariying  him  bade 
again  to  prison ' ;  which,  if  he  exceeds,  it  is  an  escape. 

The  sheriff  ts  liable  for  the  escape  of  a  prisoner  taken  in 
execution  on  an  erroneous  judgment ".  So  though  there  be 
error  in  the  process,  the  sheriff  cannot  take  advantage  of  it*. 

i  Hawkiot  t.  Plomer,  9  Bl.  R^1048.     m  GoM  ▼.  Strode,  Carth.  148.     . 
k  Benton  y.  Suttoo,  i  Bot.  ^  Pul.  S4.    n  Burton  ▼.  Eyre^  Cro.  Jac.  889. 
1  ReaoWed  by  all  the  judgei,  Cro.  Car. 
14.(113). 


(111)  After  an  arrest  on  mesne  process  the  gaoler  may  suffer  the 
prisoner  to  go  at  lar^e,  provided  he  has  him  at  the  retura  of  the 
writ.  Atkinson  v.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72* 
a  distinction  is  t^ken  that  in  actions  for  escape  on  mesne  process* 
the  writ  shall  allege,  that  ad  largum  ire  permisit  et  non  comperuit 
ad  diem ;  but  on  process  of  execution  ad  largum  ire  permisit  is 
suiHcient*     And  so  are  the  precedents,  Rastal.  171* 

(112)  Process  of  execution  being  to  operate  immediately  by 
duress  of  imprisonment,  the  party  ought  to  be  taken  to  prison 
within  a  convenient  time*     1  Bos.  &  PuL  27>  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point*  (Cro* 
Car.  14.)  the  judges  admonished  the  warden  of  the  Fleet,  that 
under  colour  of  writs  of  habeas  corpus  he  should  not  suffer  pri- 
soners to  go  at  large  upon  peril  to  be  charged  with  escapes.  See 
also  Hob.  202.  Hard.  4/6.  Where  a  prisoner  is  removed  oy  habeas 
corpus,  if  the  officer  take  him  out  of  the  direct  road,  it  is  an 
escape.    Per  Buller,  J.  in  Benton  v.  Sutton,  1  Bos.  &  Pul.  48. 
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So  debt  lies  for  ati  escape  against  the  dheriffy  who  permits 
ai  prisoner  taken  under  a  ta*  sa.  to  go  at  laige,  although  the 
sheriff  returns  not  the  writ* ;  for  there  is  a  record  of  which 
the  party  shall  take  advantage,  though  the  writ  be  not  re- 
turned. 

If  a  sheriff  arrests  a  party  under  a  ca.  sa.  who  then  pays 
the  debt  and  costs,  whereupon  the  sheriff  permits  him  to 
go  at  large,  the  sheriff  is  guilty  of  an  escape  for  which  debt 
will  lie ;  at  least,  where  the  sheriff  retains  the  money,  and 
does  not  pay  it  over  immediately  to  the  plaintiff;  for  it  is 
the  duty  of  the  sheriff  to  have  the  body  to  satisfy  the  plain- 
tiff, and  not  to  receive  the  money '.  The  court,  however, 
in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriff 
bad,  immediately  upon  the  receipt  of  the  money,  paid  it 
over  to  the  plaintiff,  they  would  have  exonerated  the  sheriff. 

Where  the  defendant  is  arrested  on  a  ca.  sa,  issued  upon  a 
judgments  without  a  scire  facias^  after  the  year,  and  the 
sheriff  permits  him  to  escape,  debt  will  lie  against  the  sheriff 
for  the  escape ;  for  though  the  process  be  erroneously  awarded, 
yet  it  is  sufficient  for  the  arrest  by  the  sheriff;  and  he  might 
have  justified  in  an  action  for  false  imprisonment,  and  there- 
fore cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  next  but  one  after  the  teste  % 
instead  of  the  next  term,  the  sheriff  may  be  charged  for  an 
escape ;  because  the  writ,  though  erroneous,  is  not  void,  the 
party  not  having  a  day  on  such  writ  So  where  a  court 
not  having  jurisdiction,  orders  an  officer  to  discharge  a  pri- 
soner, and  the  officer  obeys  the  order,  he  is  liable  in  an  ac- 
tion for  an  escape* 

The  Stat  37  Geo.  3.  c  112.  authorized  justices  of  the 
peace*,  **atthe  first  or  second  general  quarter  session,  or. 
general  session,  to  be  holden  after  the  passing  the  act,  or 
some  adjournment  thereof,  to  discharge  insolvent  debtors 
under  certain  circumstances."  The  justices  in  the  county 
of  S.  '*  at  a  general  quarter  session  holden  by  adjournment,", 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  adjournment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriff's  gaol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.    It  was 

o  Clipfon*!  Case,    cited  by   Periam,    r  Shirley  t.  Wright,  Lord  Raym.  775. 

Cro.  Elix.  17.  Salk.  700.  S.  C. 

p  Slackford  v.  Autten,  14  East,  468.      ■  Brown  ▼.  Compton,  8  T.  R.  424.  io 
q  Busbe^a  Case,  Cro.  ^Ux.  1 88.  which  Orl>y  t.  Hales,  1  Ld.  Rafip.  a^ 

was  over-suled. 
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holden,  that  iSms  adjourned  session,  not  being  an  original  se^ 
Bion  holden  after  the  passing  of  the  act,  nor  an  adjournment 
of  such  a  session,  had  not  any  jurisdiction  under  this  act ; 
and,  as  the  court  of  general  session,  or  general  quarter  session 
had  not,  independently  of  this  act,  any  authority  over  a  per- 
son charged  in  execution  in  a  civil  suit,  the  proceeding  was 
coram  noa  judice^  and  consequently,  the  sheriff,  being  re* 
sponsible  for  the  act  of  his  servant,  vv^as  liable  to  the  party,  at 
whose  suit  the  insolvent  was  in  custody,  for  the  escape ; 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea, 
10  Rep.  76.  a.  that,  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  non  judke^  and  an  ac- 
*  tion  lies  against  the  officer,  who  executes  the  process  of  the 
court 

By  Stat  8  &  9  W.  3.  c.  27,  s.  1. "  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  cus-* 
tody  of  the'  marshal  of  the  king's  bench,  or  warden  of  the 
fleet,  shall  be  detained  within  the  said  prisons,  or  the 
•*  rules  thereof  (114),  until  discharged  by  due  course  of  law; 
"  and  if  the  marshal,  or  warden,  or  keeper  of  any  prison, 
shall  suffer  any  prisoner  committed  to  their  custody,  either 
in  mesne  process  or  in  execution,  to  go  or  be  at  large  out 
"  of  the  rules  of  the  prison  (except  by  virtue  of  some  writ  of 
•*  habeas  corpus,  or  rule  of  court,  to  be  granted  only  upon 
"  motion  made  or  petition  read  in  open  court)  such  going  or 
"  being  at  large  shall  be  deemed  an  escape."    And  by  sec- 
tion 8.  "  If  the  keeper  of  any  prison,  after  one  day's  notice 
in  writing,  refuse  to  shew  any  prisoner  committed  in  exe- 
cution, to  the  creditor  or  his  attorney,  such  refusal  shall 
**  be  deemed  an  escape."    And  by  s.  9.  **  If  any  person  de- 
siring to  charge  another  with  any  action  or  execution,  shall 
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(114)  By  this  statute,  the  rules  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.     A  defendant  in  executioii^ 
who  had  the  liberty  of  the  rules  of  the  Marshalsea  Prison,  upon  his 
giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the 
.rules  for  several  days,  but  on  the  marshal's  hearing  of  the  escape, 
.was  put  in  close  custody  before  action  brought  for  the  escape  ;  it 
.was  holden,  that  this  was  a  negligent  and  not  a  voluntary  escape; 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the.  marshal,  and  his  allowing  the  rules  of  the 
prison  was  not  any  default  in  him,  for  the  law  had  given  a  sanction 
to  it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape;  because  he  had  taken  security  th^t  the  .prisoner 
should  not  go  beyond  the  rules,  and  immediately  on  his  return  the 
marshal  had  con&ned  him  in  clo8^> custody*     Bonafgus  v»  Walker^ 
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desire  to  be  informed  by  the  keeper  of  the  prison,  whether 
such  ]iefBon  be  a  prisoner  or  not,  the  keeper  shall  give  a 
true  note  in  writing,  thereof,  to  such  person,  upon  demand, 
**  at  his  office  for  that  purpose,  upon  pain  of  forfeiting  M* 
**  and  such  note  shall  be  sufficient  evidence  that  such  person 
**  was  at  that  time  a  prisoner  in  actual  custody.** 

In  an  action  for  an  escape  against  the  marshal,  it  appeared 
that  the  prisonerSerres%  wno  was  in  execution  in  the  marshal's 
custody,  at  the  suit  of  the  plaintiff,  was  seen  at  large  about 
eleven  o'clock,  on  the  first  day  of  Michnelmas  term  180d.  The 
defence  was,  that  Serres  was  out  upon  a  day-rule,  granted  by 
the  court  on  the  same  day ;  and,  by  the  preceding  statute  that 
could  only  have  been  granted  at  the  sitting  of  the  court,  which, 
in  fact,  did  not  sit  till  after  the  time  when  he  was  at  large. 
And,  it  further  appeared,  that  the  plaintiff  had  actually  filed 
his  bill  against  the  marshal  in  this  action  before  the  sitting  of 
the  court  on  the  same  day.  The  petition,  however,  had  been 
signed  by  the  prisoner  in  the  morning,  before  he  went  out  of 
prison.  The  court  were  of  opinion  that  the  day-rule  was  a 
justification  to  the  marshal  for  the  liberation  of  the  prisoner 
on  the  whole  of  the  day,  by  relation ;  Lord  Ellenborougb, 
C.  J.  observing,  that  it  would  entirely  frustrate  the  benefit  of 
the  day*rule  to  the  parties,  if  the  court  were  to  construe  it 
thus  narrowly  and  strictly ;  for,  if  it  were  first  to  be  moved, 
and  then  to  l>e  drawn  up,  and  afterwards  served  upon  the  mar- 
shal, before  the  party  could  avail  himself  of  it,  he  would  have 
the  benefit  of  a  very  small  portion  of  the  day ,  considering  how 
late  the  court  usually  commenced  their  sittings  on  the  first 
day  of  term.  The  court  would  consider,  however,  that  the 
rule  was  only  granted,  as  legally  it  could  only  have  been, 
when  the  court  sat  on  the  first  day ;  but,  when  granted,  it  was 
a  liberty  for  that  day,  and  covered  the  antecedent  part  of  the 
day ;  because,  generally  speaking,  there  is  no  fraction  of  a 
day,  unless  where  it  is  necessary  to  look  to  it  in  order  to  ai>- 
swer  the  purposes  of  justice. 

Of  Recaption. — ^If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may  be  retaken  either  by  the  gaol* 
er'or  the  plaintiff'*;  or  if  the  plaintiff'  recovers  against  the 
sheriff  for  the  escape,  the  sheriff  may  bring  an  action  on  the 
case  against  the  defendant  for  damages  sustained  by  him,  by 
reason  of  the  escape*^ :  but  if  he  escape  by  the  assent  of  the 
gaoler^  the  gaoler  cannot  retake  him*;  neither  in  sucb  case 

t  Field  ▼.  Jonrt,  9  East,  tSI.  y  F.  N.  B.  130. 

«F.N.  B.  130.  ■  Featheratonehavgh     ▼.     AikiMon, 

at  Agreed  by  the  eomt  in  AiUntOB  r.  BuriMe,  373-     Adni.  m  Atlpntoav. 

BuUer,  i  Sidf.  330.  iftiB€fOD»  3  T^B.  ts. 
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can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the 
money  from  the  debtor ' ;  yet  as  the  judgment  remains  still  iii 
force,  the  plaintiif  may  either  bring  debt^  or  scire  facias^  on 
the  judgment,  or  sue  out  another  writ  of  capias  ad  satisfa'^ 
ciendum^,  or  oi  fieri  facias* :  and,  if  the  plaiatiff  die,  his 
personal  representatives  may  have  a  scire  facias^ 

If  a  prisoner  in  execution  has  been  permitted  to  go  at 
large,  with  the  consent  of  the  plaintiff,  he  can  never  resort 
to  the  judgment  again  for  the  purpose  of  enforcing  it  in  any 
manner.  And  this  rule  holds,  although  the  party  in  execu- 
tion has  been  discharged  on  terms  which  are  not  afterwards 
complied  with :  as  upon  an  undertaking  to  pay  the  debt  by 
instalments' ;  or  to  render  himself  on  a  given  day  if  he  did 
not  in  the  mean  time  pay  the  debt^;  or  to  pay  the  debt  at  a 
future  time ',  and  on  failure  thereof,  that  he  should  be  liable 
to  be  taken  in  execution  again ^  So  if  the  plaintiff  consent 
to  discharge  one  of  several  defendants  taken  on  a  joint  ca.  sa», 
the  plaintiff  cannot  afterwards  take  any  of  the  other  defend- 
ants' (115).  So  where  the  prisoner  was  discharged  upon  giv- 
ing a  fresh  security  to  satisfy  the  judgment,  which  was  after- 
wards defeated,  on  account  of  a  mere  informality ;  it  was 
holden,  that  the  judgment  was  satisfied  and  could  not  be  set 
off  against  a  demand  of  the  prisoner*. 

In  conformity  with  this  rule,  it  was  holden,  thiat  an  agree- 
ment, by  the  defendant",  on  his  being  discharged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgment  should 
stand  revived  for  twelve  months,  was  null  and  void.  So 
where  a  bond  was  conditioned  for  the  surrender  of  a  debtor 
who  had  been  discharged  out  of  execution",  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  the  debtor  might  be 
again  taken  in  execution,  the  cbndition  was  holden  void. 

a  Pitcher  v.  Bailey,  8  East,  171 .  h  Clarke  t.  Clement,  6  T.  R.  595. 

b  Buxton  ▼.  Home,  1  Show.  174.  i  Tannery.  Hague,  7  T.  R.  420. 

t  Allauson  ▼.  Butler,  1  Ley.211.     Al-  k  Blackburn  v.  Stupart,  a  East,  843. 

len  T.  Viiiter,  T.Jones,  21.  1   6  T.  R.  525. 

d  1  Vent.  4.  m  Jaques  v.  Withy,  1  T.  R.  557. 

e  Basset  r.  Salter,  2  Mod.  136.  n  Thompson ▼.  Bristow,  Barnes,  S05. 

f  8ut1all  ▼.  Wytham,  2  Lutw.  1264.  o  Da  Costa  t.  Davies,  1  Bos.  &  PuL 
If  Vigers  t.  Aldrich,  4  Burr.  248i.  242. 


(115)  But  a  discharge  by  act  of  law,  as  under  an  insolvent 
debtor's  act,  of  one  of  several  delendants  taken  on  a  joint  ca.  sa.  has 
been  holden  not  to  operate  as  a  discharge  of  the  otiier  defendants. 
Nadin  v.  Battle,  5  £ast,  147. 
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Theground'On  which  these  decisions  proceed,  beings  tbal^ 
the  judgment  is  ,saiisfied  by  tlie  discharge  of  the  prisoner 
(once  in  execution)  with  the  consent  of  the  creditor,  the  cref 
ditor  loses  the  whole  benefit  of  his  judgment,  and  is  deprived 
of  every  remedy  upon  it,  as  well  by  action  of  debt?,  or  writ 
of  execution  agauist  the  goods  *!,  as  by  writ  of  execution 
against  the  person. 

Such  are  the  provisions  of  the  common  law :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat  48  Geo.  3.  c.  123.  "  that  all  persons  iu  exe- 
cution, upon  any  judgment  obtained  in  any  court,  whether 
such  court  be  or  be  not  a  court  of  record,  for  any  debt  or 
damages  not  exceeding  twenty  pounds,  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall  have  lain 
in  prison  thereupon  for  the  space  of  twelve  successive  ca- 
lendar  months  next  before  the  time  of  their  application  to 
be  discharged,  may,  upon  application  in  term  time  to  one 
**  of  his  Majesty's  superior  courts  of  record  at  Westminster, 
•*  to  the  satisfaction  of  such  court,  be  forthwith  discharged 
**  out  of  custody,  as  to  such  execution  by  rule  of  court :  pro- 
*^  vided,  1.  That  in  case  of  any  such  application  being  made 
**  to  be  discharged  out  of  execution  upon  a  judgment  obtained 
"  in  any  of  his  Majesty*s  superior  courts  of  record  at  West-" 
'^  minster,  such  application  shall  be  made  to  such  one  of 
those  courts  only,  wherein  such  judgment  shall  have  been 
obtained,  and  that  whether  the  person  so  in  execution  shall 
•*  then  be  actually  detained  in  the  gaol  or  prison  of  the  same 
court,  or  shall  then  stand  committed  on  habeas  corpus  to 
the  gaol  or  prison  of  another  court  2.  If  any  such  dis- 
charge shall  have  been  unduly  or  fraudulently  obtainai 
upon  any  false  allegation  of  circumstances,  which,  if  true, 
might  have  entitled  the  prisoner  to  be  discharged  by  virtue 
of  this  act,  such  prisoner  shall,  upon  the  same  being  made 
appear  to  the  satisfaction  of  the  court,  by  whose  order  the 
said  prisoner  had  been  discharged,  be  liable  to  be  again  taken^ 
"  in  execution  and  remanded  to  his  former  custody  by  rule 
of  the  same  court:  provided  also,  that  no  sheriff,  gaoler, 
or  other  person,  shall  oe  liable  as  for  the  escape  of  any  such 
**  prisoner,  in  respect  of  his  enlargement  during  such  time  as 
he  shall  have  been  at  large,  by  means  of  such  undue  dis- 
charge. 3.  That  notwithstanding  the  discharge  of  any 
debtor  by  virtue  of  this  act,  the  judgment  shall  remain  in 
force  to  all  purposes,  except  as  ta  the  taking  in  execution 
the  person  of  such  debtor :  and  that  the  creditor,  at  whose 

p  Vigeri  V,  Aldrich,  A  Burr.  8489.  q  Tanner  ▼.  Ha^e^  7  T.  R.  490. 
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*'  suit  such  debtor  was  so  taken  or  charged  in  execution,  may 
takeout  ail  such  execution  on  every  such  judgment  against 
the  lands,  goods,  and  chattels,  of  any  such  debtor  (oth^r 
than  the  necessary  wearing  apparel  and  bedding  of  him  and 
bis  family,  and  the  necessary  tools  for  his  trade  or  occupa- 
tion, not  exceeding  the  value  of  ten  pounds  in  the  whole) ; 
or  bring  any  such  action  on  any  such  judgment  against 
•*  such  debtor  respectively;  or  bring  any  such  action,  or  use 
any  such  remeay,  for  the  recovery  and  satisfaction  of  his 
demand,  against  any  other  person  or  persons  liable  to  satisfy 
**  the  same,  in  the  same  manner  (but  in  the  same  mannei^ 
**  only)  as  such  creditor  otherwise  might  have  d6ne,  in  cas^ 
**  such  debtor  had  never  been  taken  or  charged  in  execution 
upon  such  judgment:  provided  that  no  debtor,  duly  dis-^ 
charged  in  pursuance  of  this  act,  shall  at  any  time  after- 
**  wards  be  taKen  or  charged  in  execution  upon  any  judg-s 
"  ment  herein  so  as  before  declared  to  remain  in  force,  aoi 
be  arrested  in  any  action  to  be  brought  on  any  such  judg- 
ment, and  that  no  proceeding  by  scire  facias,  action,  or 
otherwise,  shall  be  nad  against  the  bail  in  any  action  up<»i 
the  judgment,  wherein  the  defendant  shall  have  been 
charged  in  execution,  and  altetwards  discharged  by  virtue 
of  the  provisions  of  this  act" 

If  a  prisoner  in  execution'  be  discharged  by  the  order  of  a 
court  not  having  jurisdiction,  the  creditor  may  retake  him  on 
an  escape  warrant 

By  Stat  8  &  9  W.  3.  c.  2T.  s.  7.  **  If  a  prisoner  committed 
**  in  execution  shall  escape  thence^  by  any  ways  or  meansj 
the  creditor^  at  whose  suit  such  prisoner  was  charged  in 
execution,  at  the  time  of  his  escape,  may  retake  hun  by 
any  new  capias  or  capiat  ad  satisfaciendum^  or  sue  forth 
"  any  kind  of  execution  on  thejuclgment^  as  if  he  had  never 
**  been  iii  execution.*' 

By  whom  the  Action  for  an  Escape  may  be  brought. — ^If  a 
writ  of  execution  be  delivered  to  the  sheriff  against  A.,  at  the 
suit  of  B.»  and  a  warrant  made  out  thereon,  and  before  the 
return  of  such  writ  A.  is  taken  in  execution,  at  the  suit  of  C, 
and  then  escapes*,  B.  may  maintain  debt  against  the  sheriiT 
for  the  escape,  although  the  party  was  not  arrested  under  the 
writ  at  the  suit  of  B,  (116). 

r  Anon.  Salk.  973.  recoffnifled  l»y  Law-    •  Bentoii  t.  Siittoo,  1  Boa.  &  Pul.  24 
renc£,  J.  iii  Brown  v.  CompMio,  8T4 
R.  424. 
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(1 16)  If  A.  be  in  custody  of  the  sheriff,  at  the  suit  of  B.,  and  a 
vTTit  be  delivered  to  the  sheriff  at  the  suit  of  C,  the  deli^-ery  of  th« 
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So  where  A.  levied  a  plaint  in  the  sheriflTs  court  of  Lon- 
donS  i^inst  B.,  then  in  the  Counter  in  custody  on  a  former 
plaint  levied  against  him  by  C,  and  the  sheriff  permitted  B. 
to  escape ;  it  was  hoiden,  that  A.  might  bring  an  action  for 
the  escape ;  for,  by  entering  the  plaint,  and  charging  the  de- 
fendant in  the  Counter,  he  is  in  actual  custody  of  the  sheriff. 

This  action  may  be  maintained  by  an  executor  for  an  escape 
out  of  execution  in  the  time  of  the  testator*. 

If  the  plaintiff,  in  an  action  against  an  hundred',  is  non- 
suited, and  judgment  entered  against  him  for  the  costs,  up- 
on which  he  is  taken  in  execution,  and  the  sherifi  permits 
bim  to  escape,  the  hundred  may  bring  debt  against  the  sheriff 
for  the  escape. 

In  an  action  for  an  escape  of  a  prisoner  who  had  been  taken 
on  a  capias' utlagatum  after  judgment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 
ought  to  have  been  tarn  pro  domino  r^e  quam  pro  seipso ; 
but,  the  prothonotaries  certifying  that  the  precedents  had  been 
both  ways,  the  objection  was  disallowed  ^ 

Against  whom  the  Action  for  an  Escape  may  be  ftrow^ftf.— 
If  husband  and  wife  are  taken  in  execution,  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  in  prison, 
yet  an  action  will  lie  against  the  sheriff  for  this  escape,  in 
which  action  the  whole  debt  shall  be  recovered*. 

If  the  prisoner  returns  to  prison  after  a  voluntary  escape*, 
the  plaintiff  may  admit  him  to  be  in  execution;  aini  if  he  be 
turned  over  to  a  new  sheriff,  &c.  and  afterwank  escape,  thd 
plaintiff  may  bring  an  action  against  the  new  sheriff  tor  such 
escape. 

Where  a  new  sheriff  is  appointed,  his  predecessor  ouffht 
to  deliver  over  (117)  by  indenture  all  the  prisoners  in  his 
custody,  charged  with  their  respective  executions ;  and  if  he 
omit  any,  it  is  an  escape^ ;  but  if  a  sheriff  die,  the  new  sheriff 

t  JackfOD  ▼.  Hamphreys,  Salk.  37s.  Cburcb,  D.  P.  1  Peere  WiHiaait, 

n  Adm.  by  Holt,  C.  J.  in  Berwick  r.  693. 

Andrewt,  Ld.  Raym.  97 1.  i  l  Roll.  Abr.  810.  (F.)  pi. 5. 

X  Hundred  of  LaureiS  ▼.         ,  Fitxg.  a  James  v:  Pierce,  i   Ventr.  969.  in 

296.  wbicb  tbe  case  of  a  sberifFof  EMei 

y  Moore  v.  Reynolds,  Cro.  Jac.  619,  in  Hob.  9<H2.  is  denied  to  be  law. 

620.— recognized  in  Throgmorton  ▼.  b  Adj.  in  Wesiby^s  case,  3  Rep.  71.  b. 


writ  is  an  arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt  against 
thesheriff  for  the  escape.     8alk.  274.  cited  in  Bull.  N.  P.  66. 

(117)  An  assignment  of  prisoners  by  an  under-sheriff  to  tbe  sue* 
ceediug  high-sheriff,  (though  not  by  indenture)  is  a  good  assign- 
ment.    Poulterv.  Greenwood,  <Bfumes,  367.  4to.  Ed. 
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ex  necessitate  must  at  his  peril  take  notice  of  all  persons  in 
custody,  and  of  the  several  executtons  wherewith  they  are 
charged*. 

By  Stat  3  Geo,  1.  c.  15.  s.  8.  "  In  case  of  the  death  of  the 
"  high  sheriff,  the  under-sheriff  shall  execute  his  office,  until 
"  another  sheriff  be  appointed,  and  shall  be  answerable  for  the 
"  execution  of  the  office  in  all  things  during  that  interval  as 
"  the  high  sheriff'  would  have  been,  if  living." 

The  marshal  of  the  King's  Bench  permitted  a  prisoner  iii 
execution  to  escape',  who  afterwards  returned  to  prison 
again.  The  marshal  died,  and  his  successor  permitted  the 
same  person  to  escape  again.  It  was  holden,  that  the  second 
marshal  was  liable  for  this  escape,  and  that  the  edcape  per^ 
mitted  by  his  predecessor  did  not  discharge  him. 

If  the  prisoner,  being  out  on  bail*,  come  and  surrender 
himself  by  entering  Reddidit  se^  in  discharge  of  his  bail  in  the 
judge's-book,  and  the  plaintiff's  attorney  accept  him  in  ex^ 
cution,  and  file  n,.committitur,  the  marshal  is  not  chargeable 
for  an  escape  without  notice,  either  by  serving  him  with  a 
rule,  or  entering  a  commttitur  also  in  his  book. 

The  bailiff  of  a  liberty',  who  has  the  execution  and  return 
of  writs,  is  liable  to  an  action  of  debt  for  an  escape,  if  he 
remove  a  prisoner  in  his  custody  in  execution,  to  the  county 
gaol,  situate  out  of  the  hberty,  aitd  there  deliver  him  into  tfafe 
custody  of  the  sheriff. 

Declaration.^^If  a  prisoner  escape  in  Essex,  and  is  seen 
at  large  in  Hertfordshire,  the  venue  may  be  laid  in  Hertford- 
shire*. 

The  plaintiff  must  set  forth  in  his  declaration  the  recovery 
by  that  judgment  upon  which  the  writ  of  execution  issued^ 
and  allege  that  the  judgment  is  still  in  full  force  and  unsa- 
tisfied :  but  it  is  not  necessary  to  set  forth  the  pleadings  pre- 
vious to  the  judgment;  for  it  is  but  inducement  to  the  action. 
Beginning  with  the  judgment,  and  stating  briefly,  ^^  quod 
cum  recuperasset"  is  sufficient 

If  upon  a  judgment  by  an  intestate ^  his  administrator 
brings  a  scire  facias  and  has  judgment,  whereupon  a  ca,  sa. 
issues,  and  the  defendant  is  taken,  and  permitted  to  escape, 
in  an  action  against  the  sheriff  for  such  escape,  the  plaintiff 

c  3d  ReFoUitioii   in  WestbyN    case»    f  Boothman  t.  t1i6  Earl  of  Surrey,* 
3  Rep.  72.  b.  affirmcil  on  error  in        <i  T.  R.  5. 

Exch.  Chr.  Cro.  EHz.  366.  ff  Walker  v.  Griffith,  M.  SS  G.  2.  Ball, 

d  I^nthal  v.  Lcothol,  a  LeV.  109.  ,  N.  P.  <$7. 

e  Salk.  27  z.  ^  P(^r  Cor.  in  Gold  and   otbers   fi 

Strode,  Carth.  Ug, 
90^9 
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may  declare  briefly  on  the  judgment  in  the  scire  facias^  with- 
out setting  forth  all  the  proce^ings  at  length. 

If  a  prisoner  in  the  custody  of  the  sheriff*,  is  brought  by 
liaheas  corpus  before  a  judge,  and  committed  to  a  different 
custody,  e.  g.  to  the  custray  of  the  marshal  of  the  King's 
Bench,  who  suffers  him  to  escape,  in  an  action  against  the 
marshal  for  such  escape,  it  must  be  averred  in  the  declaration, 
that  the  commitment  was  of  record,  otherwise  it  will  be  bad 
on  special  demurrer ;  for  the  prisoner  is  not  in  point  of  law  in 
the  marshars  custody  until  the  commitment  is  entered  of  re- 
cord (118). 

Pleadings. — ^If  the  prison  be  on  fire\  or  be  broken  open  by 
•the  king's  enemies'  (119),  and  the  prisoners  escape,  this  will 
excuse  the  sheriff;  but  it  is  otherwise  if  the  prison  be  broken 
open  by  the  king's  subjects"  (120). 

If  a  prisoner  in  execution  escape  without  the  assent  of  the 
sheriff,  and  he  make  fresh  suit,  and  retake  him  before  any 
action  brought*^  against  him,  this  will  excuse  him:  but  by 
Stat  S  ii  9  W.  3.  c.  27.  s.  6.  he  cannot  give  this  in  evidence, 
but  must  plead  it  specially,  and  must  likewise  make  oath 
that  the  prisoner  made  such  escape  without  his  privity  or 
consent. 

I  Wightmao  V.  MttllcnB,  9  Str.  1336.  mid.  p.  7.  rites  4  Rep.  84.    See  ah* 

recognised  inTuruer  v.  Ey)ea,  3  fios.  Elliot  ▼.  D.  of  Norfolk,  4  T.  R.  799. 

&  Pul.  46] .  5  Burr.  98 1 2. 

k  1  Rot.  Abr.  808.  (D.)  pi.  6.  n  Rol.  Abr.  898.  (E.)  pi.  l. 

1  Id.  pi.  5. 


(118)  It  is  not  stilted  in  Strangers  report,  whether  the  party 
committed  had  been  taken  on  mesne  process  or  in  execution ;  but, 
from  a  late  ca^e  of  Wigley  v.  Jones,  5  East,  440.  it  appears  that 
this  case  is  not  law,  unless  it  be  understood  of  a  commitment  of  a 
prisoner  in  execution  ;  for  commitments  on  a  writ  of  habeas  corpus 
of  persons  in  custody  on  mesn^  process,  are  not  properly  capable 
of  being  entered  of  record,  either  by  themselves  or  as  part  of  any 
ether  record  or  proceeding. 

(119)  Rolle  (and  Dyer,  from  whom  be  cites,)  say  "  fire  which  is 
the  act  of  God,"  which  seems  to  mean  fire  by  lightning.  See  Alsept 
V.  Eyles,  fi  H.  Bl.  113.  in  which  Lord  Loughborough,  delivering 
the  opinion  of  the  court,  said,  that  **  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king's  enemies  will  be  an  excuse.'* 

U^)  After  the  gaols  in  the  metropolis  were  destroyed  by  the 
riioters,  in  the  year  1780,  an  act  of  parliament  (SO  G.  3.  c.  64.)  was 
passed  to  indemnify  the  gaolers  from  the  consequences  of  the  pri- 
ttonen  escaping^ 


DEBT.  597 

By  this  plea  it  must  appear,  that  the  recaption  was  before 
action  brought,  otherwise  it  will  be  bad  on  (lemurrer*  (121); 
for  if  the  party,  at  whose  suit  the  prisoner  was  in  execution, 
bring  his  action  against  the  gaoler  for  an  escape,  and,  after 
action  brought,  the  gaoler  retake  him  on  fresh  suit,  this  will 
not  bar  the  action  well  attached  before?  (122). 

If  the  plaintiff  in  his  declaration**  set  forth,  that  the  de- 
fendant voluntarily  suffered  J.  S.  (whom  he  had  in  execution) 
to  escape,  the  defendant  may  plead  that  he  retook  him  on 
fresh  suit,  before  action  brought,  without  traversing  the  vo- 
luntary escape  (123) ;  for  this  allegation  in  the  declaration  is 
immaterial.  The  proper  place  for  setting  it  forth,  if  necessaiy, 
is  in  the  replication. 

If  without  the  knowledge  of  the  gaoler  the  defendant 
escapes',  and  returns  before  action  brought,  the  gaoler  may 
plead  this  in  bar*,  for  it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought  But  in  a  plea  of  subsequent 
return,  it  is  necessary  to  allege  a  detention,  and  that  it  con- 
tinued to  the  time  of  action*,  or  that  it  has  been  terminated 
by  legal  means. 

Evidence. — To  support  this  action  the  following  proof  will 
be  necessary ;  first,  an  examined  copy  of  the  record  of  the 
judgment ;  2dly,  the  writ  of  capias  ad  satisfaciendum ;  or 
in  case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  the  return' ;  3dly,  the  delivery  of  the  writ  to  the  sheriff 

o  Stonebonae  ▼.  Miilltns,  Str.  873.  5S4.  8.  P.  Grey  v.  Gambier,  Hit. 

p  Harvey  v.  Reynell,  1  Rol.  Abr.  808,         8  G.  9.  Pr.  Reg.  C.  B.  199. 

9.  (E.)  pi.  2.  W.  Jones,  145.  9.  C.  a   BouafoudT.  Walker,  9T.  R.  196. 

q  BoTy*gcase^  1  Veiitr.  911.  91?.  adg.  t   Chamberi  ▼.  Juiiei,  il  East,  406, 

on  demurrer.  u  See  Tildar  ▼.  Sutton,  Bull.  N.  P.^. 
r  Chambers  t.  Gamlfttr,  Comyn*8  R. 


(121)  Frem  a  MS.  note,  it  appears  to  have  been  a  special  de- 
murrer,  assigning  for  cause  **  that  a  recaption  after  action  brought 
was  not  pleadable  in  bar.*' 

(192)  If  the  defendant  escapes  and  fresh  suit  is  made  after  him, 
and  be  dies  before  he  is  retaken,  an  action  will  lie,  and  the  fresh 
suit  is  no  excuse  unless  he  be  retaken,  for  he  died  at  large  out  of 
gaol,  Oilb.  Execution,  p.  85.  Edn.  1763.  cites  Popham,  186  ;  but 
the  case  there  is  put  by  counsel  in  argument,  and  does  not  appear 
to  hav^  been  adjudged;  the  proposition,  however,  scarce  requires 
an  authority. 

•  (123)  Hence,  under  a  count  for  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker, 
2  T.  &  1 26.  ruled  on  the  authority  qf  Bovy'a  case. 
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|nust  be  proved ;  and  here  it  is  to  be  observed,  that,  where 
the  writ  has  been  returned,  the  indorsement  of  such  retuni 
on  the  writ*,  under  the  hand  of  the  sheriff,  will  be  sufficient 
evidence  of  the  writ  having  been  delivered  to  him.  4thly, 
A  legal  arrest  under  the  writ  must  be  proved ;  that  is,  an  ar- 
rest either  by  the  sheriff,  or  by  the  sheriff's  officer,  acting 
under  the  authority  of  a  warrant  duly  signed  and  sealed  by 
the  sheriff.  Regularly,  in  the  latter  case,  the  warrant  ought 
to  be  proved;  and  for  this  purpose  the  plaintiff  ought  tosub- 
pcena  the  officer,  and  give  him  notice  to  produce  the  warrant, 
m  which  case,  if  it  be  not  produced,  a  copy,  or  parol  evi- 
dence of  its  contents,  will  be  admissible.  It  will  be  proper, 
Jiowever,  to  remark,  that  this  strict  proof  of  the  authority  of 
the  officer  is  not  always  required,  for  in  one  case'^  the  pro- 
duction of  the  writ,  with  the  name  of  the  officer  indorsed, 
and  proof  of  the  usage  in  the  sheriff's  office  to  indorse  on  the 
writ  the  name  of  the  officer  to  whom  the  warrant  to  arrest  is 
delivered,  coupled  with  evidence,  that  the  person,  whose 
name  was  indorsed,  was  the  sheriff's  officer,  was  holden  suf- 
ficient, without  the  production  of  the  warrant  In  order  to 
constitute  a  legal  arrest  by  the  officer,  the  arrest  must  be  by 
his  authority*;  but  it  is  not  necessary  that  he  should  be  the 
hand  that  arrests,  or  that  he  should  be  in  the  presence  of  the 
person  arrested,  or  actually  insight,  orwithinany  pi^escribed 
distance  at  the  time  of  the  arrest.  Lastly,  the  escape  must 
be  proved  by  shewing,  that  the  prisoner,  after  the  arrest,  was 
^t  large ;  whether  before,  or  after  the  return  of  the  writ  is 
immateriaL  The  under-sherifl  's  confession  of  an  escape  will 
be  evidence  of  the  fact»;  because  the  under-sheriff  gives  the 
sheriff  a  bond  to  ?ave  him  harmless,  and  therefore  such  con- 
fession goes  in  effect  to  charge  himself.  To  prove  a  voluntary 
escape  the  party  escaping  may  be  a  witness,  because  it  is  a 
thing  of  secresy,  a  private  transaction  between  the  prisoner 
^nd  gaoler*^.  Under  a  count  ifor  a  voluntaiy  escape,  the  plain- 
tiff may  give  evidence  of  a  negligent  escape  *. 

f 

Such  is  the  evidence  required  to  support  this  action  iu 
ordinary  cases ;  but,  where  the  circumstances  under  which 
the  party  has  been  arrested  are  of  a  more  complicated  na- 
ture, and  thie  declaration  more  special,  other  proof  will  of 
course  be  necessary**:  as  if  the  debtor,  being  in  the  county 

X  Blatcli  ▼.  Arcber,  Cowp.  63.  See  the  remarks  of  Lawrence,  J.  on 

y  McNeil  v.  Percbard,  1  Esp.  N.  P.C.        this  case  in  Drake  v.  Sylccs,  7  T.R. 

'   s63.      Siee  also  Blatbh  ▼.   Archer,        lis. 

j  Cowp.  6a.  and  Jones  Y.  Wood,  3  ^  ik.  v.  Warden  of  the  Fleet,  Salk. 

;  Camp.  N.  P.  C.  9S8.  MSS.  Bull.  N.  P.67. 

Z  Cowp.  63.  '  o  Bonaibus  ▼.  Walker,  8  T.  |(*  is€. 

»  Yabesley  t.  Poble,  Ld.  RajFm,  igo.  ^  Peake's  Evtd.  392. 
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gaol,  was  charged  with  a  writ  of  execution,  by  lodging  it  with 
the  sheriff,  it  will  be  necessary  to  prove  the  fact  of  his  so 
being  in  custody  •. 

In  debt  for  an  escape^;  where  the  party,  who  had  been 
taken  in  execution  by  the  sheriff,  was  afterwards  brought  up 
by  habeas  corpus,  and  committed  to  the  custody  of  the  mar-» 
shal  of  the  King's  Bench,  the  declaration  alleged,  that  the 

Srisoner  was  brought  by  habeas  corpvs  before  a  judge  of  the 
king's  Bench,  and  by  him  committed  to  the  custody  of  the 
marshal,  '*  as  by  the  said  writ  of  habeas  corpus,  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears."  It  was  holden,  that  the  production  of  the 
writ  of  habeas  corpus,  with  the  commitment  of  the  judge 
indorsed  thereon,  but  which  appeared  to  have  been  brought 
from  the  office  of  the  marshal,  but  had  not  been  filed  of  re^ 
cord  in  the  court,  was  not  sufficient  to  support  this  allegation : 
for,  admitting  it  not  to  be  necessary,  that  the  commitment 
should  be  of  record,  in  order  to  entitle  the  plaintiff  to  the 
action,  yet  the  plaintiff  having  averred  a  commitment  of  re- 
cord, he  was  not  at  liberty  to  prove  any  other  species  of  com- 
mitment ;  for  the  commitment,  though  matter  of  inducement, 
was  material,  and  the  latter  part  of  the  averment,  "  now  re* 
maining  in  the  said  court,*'  was  not  capable  of  being  se^ 
parated  from  the  former  part^  or  treated  as  an  immaterial  or 
distinct  averment  (124). 

If  the  plaintiff  declare  that  he  had  J.  S.  and  his  wife  in 
execution^,  and  that  the  defendant  suffered  them  to  escape, 
and  the  jury  find  specially  that  the  husband  only  was  taken 
in  execution,  (it  being  a  debt  due  from  the  wite  before  co- 

«  See  Stat.  8  &  9  W.  3.  c.  27.  t.  9.    f  Turner t.  Eyies,  3  Bos.  and  Pul.  456. 
ante  p.  589,  5^0.  g  Roberts  ▼.  Herbert,  1  Sidf.  5. 


(124)  A  different  rule  holds,  where  an  action  is  brought  for  ap 
escape  after  a  commitment  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  "  prout  patet  per  recordutn  remain- 
ing in  the  court"',  may  either  be  rejected  as  surplusage,  on  the 
f  round  of  such  commitments  not  being  records,  nor  capable  of 
ecowing  so;  or,  if  considered  as  quasi  of  record,  the  allegation  w 
sufficiently  proved  by  the  production  of  the  writ,  with  the  com- 
mittitur  annexed  by  the  clerk  of  the  papers  of  the  King's  Bench 
Prison,  with  whom,  as  servant  of  the.  marshal,  such  papers  ai^ 
usually  deposited.    Wigley  v.  Jones^  5  East,  440» 
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y^erture)  and  that  he  escaped,  the  plaintiff  shall  have  judg- 
ment, for  the  substance  ot  the  issue  is  found  (125). 

f  the  defendant  plead  no  escape^,  he  cannot  give  in  evi- 
dence no  arrest,  for  the  plea  admits  an  arrest 


t* 

«c 

4t 


X.  Of  the  Slaiuies,  and  general  Rules  relaiive  to 
Actions  founded  on  penal  Statutes. 

Of  the  time  within  which  Actions  t)9i  Penal  Statutes  must 
be  hroufrhu — By  stat  31  Eliz.  c.  5.  s.  5.  *'  All  actions  brought 
**  for  any  forfeiture  upon  a  penal  statute,  whereby  the  for- 
*^  feiture  is  limited  to  the  king  only^  shall  be  brought  within 
two  years  next  after  the  offence  committed.  And  all  ac- 
tions brought  for  any  forfeiture  upon  a  penal  statute,  (ex- 
cept the  statute  of  tillage)  the  benefit  whereof  is  limited  to 
the  king  and  the  prosecutor^  shall  be  brought  within  one 
year  after  the  offence  committed ;  aad,  in  default  thereof, 
'^  the  same  shall  be  brought  for  the  king,  at  any  time  within 
*•  two  years  after  that  year  ended.  And  if  any  action  shall 
''  be  brought  after  the  time  before  limited,  the  same  shall 
^  be  void.  Provided*,  that,  where  a  shorter  time  is  limited 
**  by  any  penal  statute,  the  action  shall  be  brought  within 
••  that  time." 

It  is  to  be  observed^,  first,  that  this  statute  extends  to 
all  actions  brought  upon  penal  statutes,  whereby  the  forr 
feiture  'is  limited  to  the  king,  or  to  the  king  and  the  party, 
whether  made  before  or  since  the  statute.  2dly,  If  any  offence 

Erohibited  by  any  penal  statute  be  also  an  ofi'etice  at  common 
LW,  the  prosecution  of  it  as  an  offence  at  common  law  is 

h  Bull,  N.  P.  67.  k  Tidd'B  Pnc.  15. 

i  S.6.  ■ 


(125)  In  debt  for  ^a  escape  against  the  marshal,  it  was  alleged, 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice's 
chambers  in  the  parish  of  §t*  Bride's,  whereas  it  appeared  upon 
evidence,  that  it  was  in  the  parish  of  St.  Dunstan«  But  the  judges 
held  it  well  enough,'  this  being  debt,  and  the  surrender  [not  the  place 
of  the  surrenderTbNeing  the  only  thing  material,  and  that  it  difiered 
from  trespass,  where  every  part  of  the  declaration  was  descriptive. 
Pates  y.  M achen,  Str.  595.  at  Nisi  Prius,  in  Middlesex,  coram 
Fortescue  and  lUymond,  justices. 


DEBT.  601 

not  restrained  by  this  statute.    3dly,  The  defendant  may 

take  advantage  of  this  statute,  on  the  general  issue,  and  need 
not  plead  it  4thly,  It  is  said,  that  the  party  grieved  is  not 
within  this  statute*,  but  may  sue  as  before  (126). 

On  a  case  reserved",  it  appeared  that  an  action  of  debt 
vtras  brought  on  stat  9  Ann.  c.  14.  by  a  common  informer, 
against  the  defendant,  for  winning  a  sum  of  money  of  J.  S. 
at  cards.  The  money  was  lost  and  paid  llth  March,  1757» 
and  the  original  not  sued  out  until  Mich.,  1762.  The  court 
of  C.  B.  held  it  a  case  within  stat.  31  Eliz. ;  for  such  action 
would  have  been  within  stat  7  H.  8.  c.  3.  ^  and  the  31  Elis. 
vras  made  to  narrow  the  time  g-iven  by  that  statute^  and  there- 
fore could  never  mean  to  leave  any  actions  unrestrained  in 
time :  the  latter  part  of  the  clause  must  therefore  be  con- 
strued to  extend  to  them. 

The  suing  out  a  latitat  is  a  sufficient  conrnienGemeDt  of 
the  suit  to  save  the  limitation  of  time,  in  an  action  for  the 
penalty  forfeited  by  the  statute  *** 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on 
the  plaintiff  to  shew  that  the  action  was  commenced  within 
the  limited  time  (127);   in  some  cases  this  will  appear  by 

I  Noy,  71.  Tidd*fi  Prac.  sdedit.  15.  B.  R.  S  East's  R.  574.  n.  Per  Car. 

m  Lookup  r.   Sir  T.  Frederick,  M.  rccogiiiziD|^  the  opinion  of  the  tlirre 

6G.  a.  Bull.  N.  P.  195.  judges  in   Culliford   v.   Blandford, 

n  Repealed  by  31  Elis.  c.  5.  s.  7.  Carth.9S3« 
o  Hardy  man  v.  Wbitaker,  M.  93  G.9. 


(126)  See  Buller's  N.P.  105.  S.  P.  whocitcs  Cartli.  232.  and 
I^.  Raym.  78.  The  case  there  cited  was  this ;  au  action  qui  tam 
was  brought  in  B.  R«  by  billy  on  stat.  23  H.  6.  c.  1 5.  (by  which  a 
penalty  of  £40  is  given  to  the  king  and  j^40  to  party  grieved  or 
common  informer)  by  a  common  informer  against  a  mayor  for  a 
false  return  of  a  burgess  to  serve  in  parliament ;  it  appeared  by  the 
record,  that  the  bill  was  not  filed  within  a  year  after  the  ofi'ence 
committed.  After  judgment  for  the  plaintiff  in  B.  R.,  it  was  re- 
solved, on  error  in  the  Exchequer  Chamber,  by  the  majority  of 
the  judges,  that  where  the  whole  penalty  is  given  to  the  informer* 
the  stat.  3 1  Eliz.  does  not  extend  to  it ;  because  it  is  not  within  the 
words  of  the  act,  and  penal  acts  are  not  extendible  by  equity,  -~ 
Culliford  v.  Blandford,  Carth.  232.  Ld.  Raym.  78. 

( f  27)  So  where  a  statute  directs  that  an  action  shall  not  be 
brought  until  after  a  certain  time,  the  plaintiff  must  shew  that  the 
action  was  not  commenced  until  after  the  expiration  of  that  time. 
By  stat.  8  G.  2.  c.  23.  s.  23.  it  is  enacted,  ''  that  an  attorney  shall 
not  commence  any  action  until  a  montli  after  the  delivery  of  •  his 
)i>ilU'*     In  an  action  broughtin  C.  B.  by  an  attome}-  for  the  re- 
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supposed  to  have  been  committed,  and  that  he  believes  in 
his  conscience,  that  the  offence  was  committed  within  a 
year  before  the  information  or  suit,  within  the  same  coun- 
ty." By  the  4th  section,  defendants  are  permitted  to  plead 
the  general  issue,  not  ^ilty,  ornil  debet^  and  give  the  special 
matter  in  evidence.  By  the  5th  section,  several  statutes  now 
obsolete,  e.  ^.  the  statute  against  popish  recusants,  and  ac* 
tions  for  maintenance,  &c.  are  exempted  firom  the  operation 
of  this  act. 

With  respect  to  this  statute,  it  is  to  be  observed,  1st,  That 
it  does  not  extend  to  subsequent  penal  laws';  consequentljr% 
in  an  action  founded  on  stat.  12  Ann.  c.  16.  against  usury,  it 
is  not  necessary  that  there  should  be  an  aflfidavit  that  the  of- 
fence was  committed  in  the  county  where,  and  within  a  year 
before,  the  action  was  brought' (131).  2dly,  Wherever,  by 
any  act  in  force  at  the  time  when  this  statute  passed,  the  in- 

r  flidu*8  caie,  Salk.  373.  R.  v.  Galle,  Robcoo,  cited  in  Garland  t.  Barton, 

Salk.  379.  Ld.  Rnym.  370.    Harris  Andr.  29a. 

q.  t.  ▼.  Reony,  cited  in  French  q.  t.  s  French  r.  Coxon,  Str.  lOSI. 
T.  Coxon,  Str.  1081.    Mewenger  ▼. 


(IS  I)  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  gives  a  popular  action,  Uie  venue  must  be  laid 
in  the  proper  countv  within  the  equity  of  21  Jac.  !•  c.  4.  The 
only  authority,  of  which  I  am  aware,  for  this  position,  it  a  dictum 
<^Uolt,  C.  J.  in  Hicks's  case,  Salk.  373.  adopted  in  BuU.  N.  P. 
196.  The  following  note  of  French  q,  t.  v.  Coxon,  (cited  in  Wj'nnc 
V.  Belman,  5  Taunt.  754.)  which  is  fuller  than  that  in  Strange,  may 
tend  to  remove  the  doubts  which  have  arisen  on  this  p<Hnt :  This 
was  an  action  brought  against  the  defendant  on  the  13  A.  st.  2. 
c.  16.  against  U8ur}\  A  motion  was  made  to  stay  the  proceedings 
for  irregularity,  because  there  was  not  an  affidavit  annexed  to  we 
declaration,  as  is  required  by  stat.  21  Jac.  I.  c.  4.  s.  3.  But  for 
the  plaintiff  it  was  insisted,  that  the  21  Jac.  1.  did  not  extend  to 
subsequent  penal  laws,  and  Harris  q.  t.  v.  Rayney,  E.  7  G.  2. 
B.  R.  was  cited,  which  was  an  action  coounenced  on  stal.  22  and 
23  Car.  2.  c.  19.  for  aelling  cattle  alive,  &c.,  and  on  motion  to  set 
aside  the  proceedings  for  want  of  an  affidavit,  it  was  h<4den,  that 
the  stat.  21  Jac  I.  did  not  extend  to  subsequent  penal  laws.  Per 
Lee,  C.  J.  In  1  Salk.  372,  3.  it  was  solemnly  determined,  diat  the 
21  Jac.  K  did  not  extend  to  subsequent  penal  laws :  and  that  has 
prevailed  ever  since,  whatever  the  private  opinion  of  Holt  then 
was.  So  that  offences  created  by  subsequent  statutes  must  be  go- 
Tcmed  by  the  directions  therein  given,  as  to  the  remedies  upon 
them.  And  though  an  action  brought  on  the  st.  12  Ann.  must  be 
liud  in  the  county  where  the  offence  was  committed,  yet  this  i^  by 
the  dirediops  of  that  statute;  and  it  has  never  beoi  usual  Umsan^ 


DEBT.  605 

former  might  have  sued  by  action,  bill,  plaiut,  suit,  or  infor* 
mation,  in  the  inferior  courts,  as  well  as  in  the  courts  at 
Westminster,  he  is  now  confined  to  sue  in  the  former ;  but 
as  the  statute  does  not  give  any  new  jurisdiction  to  the  infe* 
rior  courts',  the  party  may  still  sue  in  the  courts  at  West- 
minster, for  all  penalties,  which  could  not,  before  the  passing 
of  that  statute,  have  been  recovered  in  the  inferior  courts. 
Hence,  an  informer  may  bring  an  action  of  debt  in  the 
courts  at  Westminster",  on  the  stat.  1  Jac.  c.  22.  s.  14. 
for  the  recovery  of  the  penalties  for  selling  leather,  which  has 
not  been  searched  and  sealed ;  because  this  statute*  gives  no 
jurisdiction  to  the  inferior  courts  to  distribute  the  penalties, 
but  only  to  inquire  of  the  premises ;  which  inquiry  means  in 
their  accustomed  manner,  namely,  by  indictment  or  present- 
ment at  common  law*  3dly,  This  statute  applies  to  those 
penal  statutes  only,  on  which  proceedings  may  be  had  before 
the  justices  of  assize,  justices  of  the  peace  J^,  &;c. 

By  Stat  18  Eliz.  c.  5.  s.  1.  (made  perpetual  by  statute 
27  £liz«  c.  10.)  "  Every  informer,  upon  any  penal  statute, 
"  shall  sue  in  proper  person,  or  by  his  attorney."  Hence  an 
infant  cannot  be  a  common  informer ;  for  he  must  sue  by  pro- 
cliein  amy  or  guardian*. 

By  the  3d  section  of  stat.  18  Eliz.  **  No  informer  shall 
compound  with  any  person  that  shall  offend  against  any 
<^  penal  statute,  for  an  offence  committed,  but  after  answer 
made  in  court  to  the  suit,  nor  after  answer,  but  by  order 
or  consent  of  the  court*'  (132).    This  statute  extends  to 
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t  S^  R.  T.  Galle,  Carth.   466.  and  x  See  s.  50. 

Garland  q.  t.  ▼.  Barton,  Str.  1 103.  y  Leig^h  r.  Kent,  3  T.  R.  369.     . 

Andr.  S91.  S.  C.  z  Maggs  ▼.  Ellis,  M.  95  G.  d.  B.  R. 
n  Sfaipman  q.  t.  ▼.  Henbest,  4  T.  R.        Bull.  N.  P.  196.  and  MS. 

109.    R.  ▼.  Ferria,  H .  37  G.  3.  Exch. 

1  Wms.  Saund.  312-  c.  n.  (i)  S.  P. 

an  afRdavit  to  the  proceedings*  Page,  Probyn,  and  Chappel,  Js, 
af  the  same  opinion.  So  the  rule  to  set  aside  proceedings  for  irre- 
gularity was  discharged,  by  the  opinion  of  the  whole  court.  Since 
the  foregoing  note  was  written  it  has  been  determined  that  the  stat. 
3 1  Eliz.  c.  5.  s.  3.  extends  to  subsequent  statutes,  and  by  that 
section  it  is  required  that  the  venue  shall  be  laid  in  the  proper 
county.  The  question  arose  upon  the  pilot  act,  52  Geo.  3.  c.  39. 
See  Barber  q.  t.  v  Tilson,  3  Mf  &  S.  A29. 

(132)  The  court  will,  on  application  being  made,  give  the  de- 
fendant liberty  to  pay  the  penalty  into  court  with  costs.  Walker 
V.  King,  T.  31  G.  2.  B.  R.  Bull.  N.  P.  197.  and  MSS.  For 
the  manner  in  which  application  to  the  court  must  be  made,  and  at 
whattime,  see  Tidd*s  Pr.Sd.  ed.  p.  470«3d.  ed.  p.  500. 
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iuits  bj  common  iofermers  only',  and  not  to  those  by  party 
grieved;  it  extends,  however,  as  it  seems ^,  to  subsequent 
penal  statutes,  as  well  as  to  those  which  were  iu  being  when 
itwasmade* 

A  common  informer  cannot  sue  for  a  less  penalty  than  the 
statute  gives* ;  if  he  do,  though  he  have  a  verdict,  judgment 
will  be  arrested :  e.  g.  if  a  common  informer  were  to  sue  for 
the  single  value  of  money  won  at  play,  the  statute*  giving  the 
treble  value. 

The  exceptions  in  the  enacting  clause  of  the  statute,  which 
creates  the  ofience,  must  be  negatived  by  the  plaintiff  in  bis 
declaration* ;  but,  if  there  be  a  subsequent  exemption,  that 
is  matter  of  defence,  and  the  other  party  must  shew  it  to  ex- 
empt himelf  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  penal  Statutes. — ^Toan 
action  founded  on  a  penal  statute,  not  guilty,  or  nil  dehet^  are 
good  pleas^  A  saving  proviso  may  be  given  in  evidence  on 
the  general  issue;  because,  if  the  party  is  within  the  proviso, 
he  is  not  guilty  on  the  body  of  the  act  on  which  the  action  is 
founded;  but  another  statute,  whereby  the  defendant  is  ex- 
empted or  discharged  from  the  penalty,  must  be  pleaded, 
ana  cannot  be  given  in  evidence  on  the  general  issue'.  So  a 
recovery  in  another  action  for  the  same  offence,  cannot  be 
given  in  evidence  on  nil  debet\  but  must  be  pleaded  special- 
ly, in  order  to  give  the  plaintiff  an  opportunity  of  replying 
nul  tiel  record,  or  that  it  was  a  fraudulent  recoveiy ;  and  in 
pleading  this  plea,  care  must  be  taken  to  set  forth  that  the 
plaintiff  in  the  other  action  had  priority  of  suit ;  otherwise 
the  plea  will  be  bad  on  demurrer^ 

To  this  plea  of  a  prior  recovery*,  the  plaintiff  may  reply 
that  the  recoveiy  was  had  by  covin ;  and  if  the  covin  lie 
found,  the  plaintiff  shall  recover,  and  the  defendant  shall  be 
imprisoned  for  two  years. 

No  release  of  any  common  person  shall  be  available  to  dis^ 
charge  a  popular  action.  The  defendant  cannot  plead  several 
matters  to  an  action  on  a  penal  statute';  because  the  stat 
4  Ann.  c.  16.  (which""  enables  defendants  to  plead  setreial 

a  Doghead^s  case,  s    Leon.    116.  3    g  Gilb.  Evid.  6. 

lUwfc.  P.  C.  S79.    See  also  s.  6.  of    C  Bredon  q.  t.  ▼.  Hanaan,  E.  19  G.  9. 

the  statute.  C.  B.  Loadoa  sittings.  Eyre,  C.J. 

b  Pie*sca£e,  Hutt.35.  Stt.  70I. 
c  Ciuir.iaQhaiti  ▼.  Bennet,  T.   1  G.  1.    i  Jackson  t.  Gisling,  T.  isG.  8.  BaH« 

C.  B.  Bal.  N.  P.  196.  N.  P.  197. 

d  9  Aim.  c.  14.  k  Stat.  4  H.  7.  c.  4. 

e  Spieres  v.  Parker,  1  T.  R.  ]4l.  1  Heyrick  r.  Foster,  4T.  ».7W. 

f  Bull.  N.  P.  197-  cites  Hob.  ais.  m  See  a.  4. 
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matters)  contains  a  proviso  that  nothing  in  the  said  act  shall 
extend  to  actions  on  any  penal  statute. 

By  stat  27  G.  3.  c.  29.  a  parishioner  is  a  competent  witness 
to  prove  an  offence  within  the  parish,  although  the  penalty 
or  part  thereof  is  given  to  the  poor  of  the  parish,  provided 
the  penalty  or  penalties  to  be  recovered  do  not  exceed  20/. 

Of  the  Venire. — By  stat,  24  G.  2.  c.  18.  s.  3.  (reciting  that 
by  Stat.  4  Ann.  c.  16.  s.  6.  it  was  enacted,  that  every  venire 
facias  for  the  trial  of  any  issue  in  any  action  or  suit,  in  the 
king's  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso"  that  no- 
thing in  the  said  act  should  extend  to  any  action  or  informa- 
tion upon  any  penal  statute,  and  that  such  proviso  had  been 
found  inconvenient,)  it  is  enacted,  that  every  venire  facias 
for  the  trial  of  any  issue  in  any  action  or  inmrmation  upon 
any  penal  statute,  in  the  king's  courts  of  record  at  Westmin- 
ster, in  the  counties  palatine  of  Lancaster,  Chester,  and  Dur- 
ham, and  Wales,  shall  be  awarded  of  the  body  of  the  proper 
county  where  such  issue  is  triable. 

The  proviso  in  the  stat  16  &  17  Car.  2.  c.  8.  s.  2.  that  this 
act  shall  not  extend*  to  any  action  or  information  on  any  pe- 
nal statute,  must  be  understood  of  popular  actions  and  inror- 
mations,  and  not  of  remedies  given  by  statute  to  the  parties 
grieved. 

In  an  action  on  a  penal  statute ',  it  was  moved  by  the  de- 
fendant that  the  plaintiff  should  give  security  to  pay  the  costs, 
upon  affidavit  that  he  was  a  poor  rnan.  But  the  court  refused 
the  motion ;  for  the  statute  naving  given  him  power  to  sue,  it 
is  a  debt  due  to  him ;  but  if  it  appeared  that  the  action  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  prose- 
cutor to  give  security. 

The  court  will  grant  a  new  trial,  after  verdict  for  defendant, 
in  a  penal  action,  on  account  of  a  mistake  or  misdirection  of 
the  judged;  but  where  the  case  is  properly  left  to  a  jury,  al- 
though they  should  draw  a  wrong  conclusion,  the  court  will 
incline  against  disturbing  the  verdict, 

n  See  the  7tli  section  of  4  Ann.  c.  i6.  p  Shinley    t.  Roberta,    BalL   N.  P. 

o  Sewel  V.  Edmonton  Hundred,  £.  7  IdGy?* 

G.  1.  C.  B.  Bull.  N.  P.  197.    Lord  q  Wilson  v.  Rastnll,  4T.  R.75S.  Cal- 

King*g  MS.  931.  S.  C.  craft  T.GibbB,  5  T.  R.  19-  2$.  P* 
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XL  Debt  on  Stat.  2  O.  2.  c.  24. ---Bribery  at  EUc^ 
tiom — Provisions  of  the  Statute — Stat.  49  G.  3* 
c.  llS.-^Declaration — Evidence — Stat.  7  Jf  S 
W.  3.  p.  4.     Treating  Act. 

Wherever  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on  condition  of  the  pay- 
ment or  promise  of  money,  or  other  lucrative  situation,  to  act 
in  a  manner  which  he  shall  prescribe,  both  parties  are,  by  such 
contract,  guilty  of  bribery'. 

There  are  not  any  traces  either  of  action  or  prosecution  for 
.bribery  in  elections  of  members  of  parliament,  in  the  annals 
of  Westminster-hall',  until  after  the  legislature  inflicted  par- 
ticular penalties  for  this  kind  of  bribery  by  stat  2  6. 2.  c.  24. 

Informations  for  this  offence  were  not  granted  until  about 
the  time  of  the  general  election  in  1754 ;  and  the  first  case  in 
which  an  information  at  common  law,  for  this  offence,  was 
prosecuted  with  effect,  was  the  case  of  R,  v.  Pitt,  T.  2  G.  3. 
B.  R.  Burr.  1335,  1  Bl.  R.  380.  S.  C.  (133).    From  the  nature 

r  2  Doug.  ControT.  Elections,  400.  t  lb. 
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(133)  In  this  case,  the  defendant  having  been  convicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the  judgment 
which  the  court  could  or  ought  to  give;  the  time  limited  for  pros^ 
cutiop,  by  stat.  3  G.  3.  c.  24.  s.  1 1.  (viz.  two  years)  not  having  ex« 
pired.  The  court  (after  consideration)  ordered  the  defendant  to  be 
imprisoned  for  a  short  term,  observing,  that  in  inflicting  this  punish- 
ment they  had  paid  regard  to  the  circumstance  of  the  limited  tiine 
for  prosecuting  upon  the  statute  not  being  expired. 

The  definitions  on  the  subject  of  bribery  in  Sir  £•  Coke,  Haw-^ 
kins,  and  other  writers,  on  the  pleas  of  the  crown,  extend  to  the 
corruption  of  persons  injudicial  offices  only.  Mr.  Douglas  aacribes 
the  silence  of  these  writers  on  the  subject  of  bribery  at  elections  of 
members  of  parliament,  to  fear  on  the  part  of  the  judges  (at  the 
time  when  this  species  of  bribery  first  prevailed)  that  by  exercising 
a  jurisdiction  over  this  offence,  they  should  invade  tKe  privileges 
and  judicial  powers  of  the  House  of  Commons.  It  was,  however, 
remarked  by  Lord  Mansfield,  C.  J.  delivering  the  opinion  of  the 
court  in  R,  v.  Pitt,  1  Bl.  R.  383,  tl^t  bribery  at  elections^  taken 
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of  this  work,  the'  following  remarks  will  necessarily  be  con- 
fined to  Stat  2  6.  2.  c.  24. 

By  the  7th  section  of  this  statute^  it  is  enacted,  "  That 
if  any  person  having  or  claiming  to  have  a  right  to  vote  in 
the  election  of  any  member  or  members  to  serve  for  the 
commons  in  parliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  hy  way  Of  gift,  loan,  or  other  de- 

**  vice;  or  agree  or  contract  for  any  money,  gift,  office,  em- 
ployment, or  other  reward,  to  give  his  vote,  or  to  refuse 
or  to  forbear  to  give  his  vote,  in  any  such  election,  or  if  any 

**  person  by  hin^self,  or  any  person  employed  by  him,  shall, 
by  any  gift  or  reward,  or  by  any  promise,  agreement,  or 
security  for  any  gift  or  reward,  corrupt  or  procure  any  per- 
son to  give  or  to  forbear  to  give  his  vote  in  any  such  elec- 
tion, such  person  shall  for  every  offence  forfeit  the  sum  of . 
500/.,  to  be  recovered,  with  costs,  by  action  of  debt  in  any 

"  of  the  king's  courts  of  record  at  Westminster." 

By  s.  8.  '^  If  any  person  offending  a^inst  this  ^ct  shall, 
"  within  twelve  months  next  after  the  election,  discover  any 
other  offender,  so  that  he  be  thereupon  convicted,  the  dis- 
coverer (not  having  been  before  that  time  convicted  of  any 
offence  against  this  act)  shall  be  indemnified  and  discharged 
from  all  penalties  and  disabilities  which  he  shall  then  have 
incurred  by  any  offence  against  this  act  (134)/' 

If  a  person  give  or  promise  money  or  other  reward  to  a 

t  Stat.  2M.  Q-  c.  34.  8. 7. 


generally,  was  and  still  is  punishable  at  common  law ;  that  the 
statute  itself  (4  G.  2.  c.  24.  s.  7.)  supposed  it  to  remain  punishable 
at  common  law  by  the  words,  **  or  any  otherwise  lawfully  con- 
victed." But  it'Hia  not  follow  of  course,  that  the  court  was  obliged, 
ex  deintojustiiicPt  to  grant  informations  for  bribery  at  elections  of 
members,  since  the  stat.  2  G.  2.  which  inflicts  such  very  severe  pe* 
nalties.  He  added,  that  whether  the  court  would  ever  hereafter 
grant  informations  for  this  offence  until  the  time  of  limitation  was 
expired,  would  be  matter  of  future  consideration.  In  R.  v.  Hey- 
don,  E.  3  G.  3.  B.  R.  3  Burr.  13H7.  1  Bl.  R.  404.  S.  C.  the  judg- 
ment was  respited  until  the  limited  time  was  expired,  and  then  the 
court  imposed  a  fine  upon  the  defendant,  and  ordered  him  to  be 
impiisoned. 

( 1 34)  A  verdict  having  been  found  at  the  assizes  against  the  de-' 
fendant,  upon  the  7th  section  of  this  statute,  for  corrupting  certain 
voters ;  the  defendant  at  the  beginning  ofthe  term  next  feilowing 
the'  assizes,  moved,   that  judgment  upon  the  postea  might  be 

ft  R 
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voter,  in  order  to  procure  his  vote  for  one  candidate^  although 
the  voter  afterwards  vote  for  another  candidate,  the  penalties 
of  the  statute  are  incurred  by  the  corrupter. 

In  an  action  of  debt  on  this  statute,  the  declaration" 
charged,  that  the  defendant  corrupted  one  M.  to  vote  for 
Lord  V.  and  Sir  R.  B.,  (two  of  the  candidates)  by  giving  him 
a  sum  of  money.  The  fkct  was,  that  M.  did  not  vote  for 
Lord  V.  and  Sir  R.  B.,  but  for  their  opponents ;  whereupon 
it  was  objected,  that  the  defendant,  as  he  did  not  by  any 
corrupt  agreement  procure  M«  to  vote  for  Lord  V.  and  Sir 
R.  B.  coum  not  be  said  to  have  corrupted  him  so  to  do ;  but 
the  court  overruled  the  objection,  on  the  authority  of  Bush 
V.  Rawlins  (135),  observing,  that  the  offence  was  completely 
committed  by  the  corrupter,  whether  the  party  bribed  should 
•afterwards  perform  his  promise  or  break  it  (136). 

To  an  action  of  debt  on  the  statute,  the  defendant  pleaded 
nil  debet':  After  verdict  for  the  plaintiff,  the  defendant  ap- 
plied to  the  court  to  stay  further  proceedings.  The  grounds 
of  the  application  will  appear  from  a  statement  of  the  case, 
which  was  as  follows :  The  defendant,  on  the  16th  of  March, 
had  received  a  bribe  from  one  Earle ;  and  on  the  same  day 
made  a  discovery  of  Earle  to  J.  S.  (an  attorney  and  commis- 
sioner to  take  affidavits)  accompanied  with  an  affidavit  of  the 
fact;  whereupon  an  action  was  brought  by  one  Bingley 
against  Earle,  and  he  was  served  with  the  writ  in  that  ac- 
tion on  the  19th  of  March.  Two  months  afterwards  the 
present  action  was  commenced,  and  the  defendant  was  served 
with  process  therein  on  the  18th  of  May.  The  two 
causes  of  Bingley  v.  Earle  and  Sutton  v.  Bishop  were  set 

o  Snltton  T.  Norton,  3  Burr.  1935.         x  Sutton  r.  Bishop,  4  Burr.  9983; 


stayed,  on  the  ground  of  his  having  entitled  himself  to  the  benefit 
of  the  8th  section,  by  having  made  a  discovery  of  another  person 
offending  against  the  statute,  who  had  been  convicted  thereof  on 
his  (the  defeudant*s)  evidence ;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  ought  to  in- 
terpose at  all  upon  motion.     Pugh  v.  Curgenven,  3  Wils.  35. 

(135)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to  a 
person  to  forbear  voting  was  an  offence*  although  such  person  did 
not  forbear  to  vote,  but  actually  voted  for  the  opposite  candidate. 
See  the  case  in  Sayer's  Rep.  289.  by  the  name  of  Bush  v.  Railing. 

( 136)  See  remarks  on  this  casein  Simeon's  Law  of  Elections,  2d 
edit,  p.  2079  208. 
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down  for  trial,  at  the  assizes,  on  the  same  day;  but,  the 
cause  of  Sutton  v.  Bishop  standing  first,  the  judge  would 
not  invert  the  order,  and  try  the  cause  of  Bingley  v.  Earle 
first,  although  that  action  was  commenced  first.  The  con- 
sequence was,  that  Sutton  obtained  a  veidict  against  Bishop. 
Bingley,  on  the  other  hand,  had  a  verdict  against  Earle,  upon 
the  evidence  of  Bishop ;  but  this  verdict  came  too  late  for 
Bishop  to  avail  himself  of  it  at  the  trial,  for  a  v^dict  had  al- 
ready been  given  against  him.  The  court  were  of  opinion, 
that,  under  the  circumstances  of  this  case.  Bishop  was  to  be 
deemed  a  discoverer,  within  the  meaning  of  the  8th  section  ; 
for  it  was  not  intended  that  the  discoverer  should  be 
plaintiff  in  the  cause  wherein  the  discovery  was  made ;  be* 
cause,  if  no  other  witness,  there  could  not  be  a  verdict. 
It  was  agreed,  however,  by  Yates,  Aston,  and  Willes,  Js. 
(137)  that  there  could  not  be  a  new  trial,  the  verdict  being 
right ;  and  that  judgment  could  not  be  arrested,  there  not 
being  error  on  the  record.  At  all  events,  the  party  must 
proceed  to  enter  up  judgment  in  Bingley  v.  Earle,  before  any 
thing  cpuld  be  done  by  the  court ;  for  the  term  '*  convicted'* 
did  not  mean  convicted  by  verdict  only,  but  by  verdict  fol- 
lowed up  by  judgment  "At  length  it  was  resolved,  that 
further  proceedings  should  be  staid  by  a  special  rule,  stating 
the  particular  circumstances  of  the  case  (138). 

The  giving  or  promising  money  or  office  in  order  to  pro- 
cure the  return  of  members,  if  not  given  to  some  person  hav^ 
ing  a  right,  or  claiming  to  have  a  right,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  to  the  freedom  of  elections,  it  was,  by 
Stat  49  G.  3.  (19th  June,  1809.)  c.  118.,  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared^  that  any  person  giving,  or  causing  to  be  given, 
directly  or  indirectly,  or  agreeing  to  give  any  sum  of  mo- 
^^y*  gift*  or  reward,  to  toy  person,  upon  any  agreement, 
that  such  person,  to  whom  such  gift  or  promise  should  be 


(137)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords 
in  the  Douglas  cauise. 

(138)  Similar  difficulties  arose  in  the  case  of  Petrie  v.  White, 
3  T.  R.  5.  and  post.  p.  6 13.  where  an  application  was  made  for  re- 
lief, founded  on  the  1 1th  section  of  this  statute,  the  plaintiff  having 
been  euilty  of  wilful  delay:  The  court  on  the  authority  of  Sutton 
V,  Bishop,  stayed  the  proceedings  by  rule. 
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made,  should,  by  himself,  or  by  any  other  person  at  his  soli- 
citation or  command,  procure,  or  endeavour  to  procure,  the 
return  of  any  person  to  serve  in  parliament  for  any  county, 
&c.  or  place,  should,  if  not  returned  himself  to  parliament 
for  such  county,  &;c.  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  person  so  returned,  and  so 
having  given,  or  so  having  promised  to  give,  or  knowing  of 
and  consenting  to  such  giits  or  promises,  upon  any  such 
agreement,  should  be  disabled  and  incapacitated  to  serve  in 
that  parliament  for  such  county,  &c.  and  deemed  and  taken 
to  be  no  member  of  parliament,  and  enacted  to  be,  to  all  in- 
tents and  purposes,  as  if  he  had  never  been  returned  or  elect- 
ed ;  and  any  person  receiving  or  accepting,  by  himself,  or  by 
any  other  person  in  trust  for  or  to  his  use,  any  such  sum  of 
money,  gitt,  or  reward,  or  any  such  promise  upon  any  such 
agreement,  should  forfeit  to  his  majesty  the  value  and  amoQnt 
of  such  sum  of  money,  gift,  or  reward,  over  and  above  the 
sum  of  five  hundred  pounds. 

The  same  section  prescribes  the  mode  of  recovering  the 
sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  the  king's  courts  of  record. 

Of  iti€  Declaration. 

The  declaration  on  the  stat.  2  Geo.  2.  c.  24.  sets  forth,  by 
way  of  inducement,  the  name  of  the  county,  city,  or  bo- 
rough, where  the  election  took  place,  and  the  number  of 
manbers  that  it  has  been  accustomed  to  send  to  parliament, 
specifying  them  as  knights,  citizens,  or  bui^gesses ;  it  then 
proceeds  tp  aver  the  issuing  of  the  writ  out  of  Chancery,  for 
the  election  of  members  to  serve  in  parliament,  a  copy  of 
which  is  set  forth ;  and  in  this  part  of  the  declaration,  care 
must  be  taken  that  there  be  not  a  variance  between  the  writ 
set  forth  and  that  produced  in  evidence.  The  deliveiy  of  the 
writ  to  the  sheriff  is  then  averred,  and,  in  ^ome  cases,  the 
precept  of  the  sheriff  to  the  returning  officer,  to  proceed  to 
an  election.  It  is  not  necessary  to  set  out  the  precept,  or 
to  state  that  the  precept  was  returned  ^  The  declaration 
then  proceeds  to  state  the  election  by  virtue  of  the  writ,  and 
the  names  of  the  candidates,  concluding  with  a  precise  al- 
legation of  the  offence,  which  renders  the  parties  liable  to 
the  penalties  of  the  statute ;  and,  here,  the  general  rule  of 
pleading  must  be  observed,  viz.  that  the  charge  must  be  laid 
with  sufficient  certainty,  so  that  the  party  accused  may  be 

y  Mead  r.  Robimon,  WUlci,  493. 
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enabled  to  defend  hiniBelf,  or  have  the  benefit  of  pleading  it 
in  bar  to  another  action  for  the  same  ofieuce ;  consequently 
the  nature  and  amount  of  the  bribe  must  be  set  forth :  for 
where,  in  an  action  on  this  statu te,  the  declaration  merely 
stated,  "  that  the  defendant  received  a  gift  or  reward*/* 
without  specifying  the  nature  of  the  bribe,  wliether  money 
or  goods;  after  verdict  for  plaintiff,  judgment  was  arrested, 
on  the  ground  that  the  charge  was  not  laid  with  sufficient 
certainty. 

It  is  not  necessary  to  allege  in  the  declaration",  that  the 
party  corrupted  gave  his  vote,  or  fbrbore  to  give  it  in  conse- 
quence of  tne  bribe. 

The  eleventh  section  of  the  stat  2  Geo.  2.  c.  24.  provides. 
That  no  person  shall  be  made  liable  to  any  incapacity,  dis- 
ability, forfeiture,  or  penalty,  by  this  act  imposed,  unless 
prosecution  be  commenced  withm  two  years  after  such  in- 
capacity, &c.  shall  be  incurred  ;  or,  in  case  of  a  prosecu^ 
"  tion,  the  same  be  carried  on  without  wilful  delay.** 

The  Stat  9  Geo.  2.  c.  38.  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by 
suing  out  writs  against  the  persons  so  offending,  within  two 
years  after  incurring  any  incapacity,  &c.  imposed  by  that  act, 
and  the  persons  so  suing  out  such  writs  may  delay  to  serve 
the  same  without  giving  the  person  sued  any  notice  thereof, 
by  reason  of  which  practice,  the  said  provision  for  limiting 
the  time  for  the  prosecution  of  persons  so  offending  may  be 
evaded;  for  explaining  and  amending  the  said  provision, 
enacts,  **  That  no  person  shall  be  made  liable  to  any  inca- 
pacity, &c.  unless  such  person  has  been,  or  shall  be  actually 
and  legally  arrested,  summoned,  or  otherwise  served,  with 
any  such  original  or  other  writ  or  process,  within  the  space 
of  two  years  after  any  oiience  against  the  said  act  haa  been 
"  or  shall  be  committed." 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  2.  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  2. 
c.  24. ;  but,  at  the  same  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  was  in- 
troduced in  the  second  branch  of  that  proviso,  and  which 
relates  to  the  wilful  delay  in  the  carrying  on  of  prosecutious. 

An  act  of  bribery  was  committed  in  September,  1780  \ 

2  DavyT.  Baker,  A  Bnrr.  S47J.  b  Pelrie  y.  White,  3  T.  R.  ji. 

a  Bush  V.  Kawlins,  B.  R.  T.  >9  &  30 
G.  s.  Say.  Rep.  289. 
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An  action  of  debt  was  brought  for  this  offence,  on  the  rtat 
2  Geo.  *2.  c.  24.  The  declaration  was  delivered  in  May,  1782 ; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1782 ;  in  which  term  the  plaintiff  gave  notice  of  trial  for  the 
next  summer  assizes ;  but  the  record  was  not  carried  down  to 
trial  until  the  summer  assizes,  1788,  when  it  was  tried,  and  a 
verdict  given  for  the  plaintiff.  In  Michaelmas  Term  follow- 
ing, the  defendant  obtained  a  rule  for  staying  all  further  pro» 
ceedings,  which  rule  was  made  absolute  in  the  next  term ; 
the  court  being  of  (pinion,  1st,  that  as  the  plaintiff  had  not 
assigned  aiw  reason  for  the  delay,  such  delay  must  be  con- 
sidered wilml  within  the  meaning  of  the  eleventh  section  of 
the  Stat  2  Geo.  2.  c.  24. ;  2d,  that  the  defendant  might  take 
advantage  of*  the  delay,  by  an  application  to  the  court  on  mo- 
tion; although  by  this  proceeding,  the  objection  would  not 
appear  on  the  record,  and  the  judgment  of  the  court  could 
not  be  reviewed  in  a  court  of  error;  3dly,  that  although  the 
defendant  might  have  claimed  the  benefit  of  the  statute  at  an 
earlier  stage  of  the  cause,  yet  he  was  still  entitled  to  it ;  be- 
cause the  application  might  be  made  at  any  time  before  judg- 
ment, the  legislature  having  said,  that  if  one  party  be  ^iltv 
of  a  wilful  aelay,  the  other  party  should  not  be  punished. 
It  was  to  be  considered,  therefore,  not  as  a  matter  of  favour, 
but  of  justice  and  of  law,  that  the  plaintiff  should  not  re- 
cover. 

Evidence. 

As  hy  the  eleventh  section  of  the  stat.  2  Geo.  2.  c.  24«, 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  in- 
cumbent on  the  plaintiff  to  shew  that  the  action  was  com- 
menced within  that  period ;  either  by  the  record,  or  in  case 
it  does  not  appear  on  the  face  of  the  record  that  the  action 
was  commenced  within  the  limited  period,  then  by  the  pro- 
duction of  the  writ. 

In  an  action  on  tliis  statute  against  the  defendant^,  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament 
for  the  borough  of  Heydon  in  Yorkshire,  the  declaration  al- 
leged the  issuing  of  the  precept  to  the  returning  officer,  but 
did  not  state  that  such  precept  was  returned.  To  prove  the 
issuing  of  the  precept,  the  under-sheriff  produced  the  pre- 
cept itself,  under  the  sheriff's  seal  of  office,  together  with 
the  indenture;  which  indenture,  without  the  precept,  had 
been  returned  with  the  writ  by  the  sheriff,  the  under-sheriff 

c  Mead  t.  Luke  Robinion,  Willes,  495. 
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proving  the  practice  there  to  be,  not  to  return  the  precept 
together  witn  the  indenture.  It  was  objected,  on  the  part  of 
the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  Chanceiy ;  and  that  a  copy 
of  the  precept  on  record  ought  to  have  been  produced.  But 
the  court  overruled  the  objection,  observing,  that  it  was  not 
laid  in  the  declaration  that  the  precept  was  returned,  but  only 
that  such  precept  issued ;  and,  therefore^  they  were  of  opi- 
nion, that  the  evidence  produced  was  sufficient 

In  an  action  for  bribery  ',  the  declaration  stated  the  precept 
to  have'  been  directed  to  the  mayor  only^  but  the  precept, 
which  was  proved,  was  directed  to  the  mayor  and  burgesses; 
the  question  was,  whether  the  precept  that  was  prov^  sup- 
ported the  declaration  ?  The  Court  of  Common  Pleas  was  of 
opinion  that  it  did,  and  gave  judgment  for  the  plaintiff. 

So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S®,  but  tne  precept  pro- 
duced in  evidence  was  directed  to  the  bailiff  (in  the  smsular 
number)  and  jurats,  it  was  holden,  on  the  authority  of  the 
preceding  case,  that  the  variance  was  immaterial. 

So  where  in  an  action  on  this  statute  ^  the  declaration  re- 
cited the  writ  to  the  sheriff  for  the  election  of  members  to 
serve  in  parliament,  and  then  proceeded  to  state  that  the 
sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words :  **  and  if  the  said 
**  election  so  made,  distinctly,  and  openly,  ynder  the  seal  of 
**  the  portreeve,  and  the  seals  of  those  who  should  be  present 
"'at  such  election,  the  said  portreeve  should  certify  to  the 
*'  said  sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
**  Majesty,  in  hid  said  Majesty's  Chancery,  at  the  day  and 
**  place  fldforesaid,  without  delay,  remitting  to  the  said  sheriff 
**  .one  part  of  the  aforesaid  indentures,  so  that  the  said  sheriff 

d  Cumiog  T.  Sibley,  C.  B.  E.  9  G.  3.    e  Warre  t.  Harbio,  9  H.  Bl.  lis. 
(139)  cited  by  BuUer,  J.  in  King  ▼.    f  King  r.  Pippet,  1  T.  R.  935. 
Pippet,  1  T.  R.  939. 


(139)  Thiu  case  was  afterwards  brought  before  the  Court  of 
Kind's  Bench  bv  writ  of  error,  on  the  ground  that  the  judgment 
had  been  enterecf  for  damages,  as  well  as  the  debt ;  whereas  da- 
mages could  not  be  given  in  a  popular  action  for  detention  of  the 
debt,  no  interest  attachine;  in  the  plaintiff  before  action  brought; 
and  of  this  opinion  were  the  court,  who  directed  the  judgment  to 
be  reversed  both  as  to  the  damages  and  the  costs,  which  were  in- 
corporated with  the  damages.    4  Burr.  2489. 
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^*  might  remit  the  same  to  his  said  Majesty,  annexed 
**  to  his  Majesty's  writ"  The  precept,  when  produced 
at  the  trial,  had  not  the  word  "  if,"  upon  which  Eyre, 
Baron,  non-suited  the  plaintiff  for  the  variance.  But  the 
Court  of  King's  Bench  set  aside  the  nonsuit;  and  BuU 
ler,  J.  said,  **  The  declaration  in  this  case  is  much  longer 
than  it  need  have  been.  There  is  not  any  necessity  to  set 
out  the  precept ;  but  being  set  forth,  the  question  is  whe^ 
ther  the  variance  be  or  be  not  material?  I  think  it  is 
impossible  for  any  person  to  read  this  part  of  the  decla- 
tion  without  knowing  what  it  should  be ;  every  one  must 
see  by  it  that  the  portreeve  is  absolutely  to  certify  to  the 
sheriff,  &c.  The  insertion  of  the  word  *  if  is  a  mere  mis- 
take. The  sense  of  the  precept,  as  stated  in  the  declaration, 
is  the  same  as  that  which  wfis  proved ;  it  commands  the  re- 
turning officer  to  proceed  to  an  election.  Therefore,  as  this 
is  not  a  variance  in  sense,  I  am  of  opinion,  that  the  non-suit 
should  be  ^et  aside." 

A  pQpy  of  the  poll  taken  at  an  election  for  members  of  par- 
liament <,  examined  with  the  original,  aqd  signed  by  the  re- 
turning officer,  is  admissible  evidence ;  for  being  signed  by 
the  officer,  it  may  be  considered  as  an  original ;  or  it  it  be  a 
signed  copy,  it  is  admissible  in  evidence  as  such,  on  the  same 
ground  as  copies  of  books  of  a  public  nature,  rasters  of 
births,  marriages,  burials,  &a  (140). 

If  A.  applies  to  B.  who  has  not  any  right  to  vote,  and 
bribes  him  to  vote  for  C.  and  D.,  and  B.  actually  gives  his 
vote  for  them,  A.  is  equally  guiUy  under  this  statute,  as  if 
B.  had  been  entitled  to  vote ;  for  the  words  of  the  statute 
are,  **  any  person  who  hath,  or  claimeth  U  kace  a  right  to 
vote." 

Hence,  where  the  declaration  charged  that  A.  B.  bad  a 
right  to  vote,  and  did  vote  ** ;  and  it  was  proved  that  A.  B. 
voted,  and  that  his  name  was  entered  on  the  poll,  and  that 
the  defendant  gave  him  money  for  his  vote ;  but  it  was  not 
proved,  that  A.  B.  had  a  right,  the  court  of  B.  R.  held  the 
evidence  conclusive  against  the  defendant. 

So  where  in  the  declaration  it  was  stated,  that  the  de- 

f  Mead  r.  Robinson,  WUIct,  494.  b  Comb  r.  Pitt,  cileJ  in  Rigg  r.  C«r-> 

geoveu,  9  Willi.  398. 


(140)  Iq  R.  v.  Hughes,  H.  1  G.  2.  B.  R.  (cited  Willes,  424.) 
ihe  copy  of  the  poll  of  the  election  of  a  mayor  was  hokLen  tot  he 
good  evidence. 
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fendant  corrupted  one  P.  B.  having  a  right  to  vote  in  the  e\ec^ 
tion,  to  give  nis  vote  for  certain  candidates  (141),  and  it  was 
proved,  that-  P.  B.  did  actually  vote ;  but  there  was  not  any 
evidence  given  of  his  right  to  vote ;  the  court  were  of  opi- 
nion, that  it  was  not  necessary  either  to  allege  in  the  declara- 
tion, or  to  prove  that  the  person  corrupted  had  a  right  to 
Tote  (142) ;  that  the  giving  money  to  a  person  for  his  vote, 
and  he  standing  by  the  presiding  officer  ^  at  the  election,  and 
giving  his  vote,  which  is  received  and  not  objected  to,  or  con- 
troverted, is  evidence  of  the  party  bribed  having  a  right, 
proper  to  be  left  to  a  jury,  although  it  be  not  conclusive 
evidence  of  such  right ;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  gave  judgment  for  the 
plaintiff* 

The  party  receiving  the  bribe  (although  particeps  crimimsj 
is  a  competent  witness  to  prove  the  offence  committed  \ 

So  it  has  been  holden,  that  the  party  giving  the  bribe, 
e.  g.  the  agent  of  one  of  the  candidates,  is  a  competent  wit- 
ness to  prove  the  fact,  in  a  case  where  two  years  had  elapsed 
from  the  time  of  the  offence  committed ;  although  it  was  ob- 
jected that  he  was  particeps  criminis^  and  so  swore  to  excuse 
himself*  (143). 

i   Riari;  V.  CurxeDTeo,  9  Wils.  395.  99  &  30  G.  3.  B.  R.  Say.  Rep.' 889, 

k  PhiHips  V.  Fowler,  E.  8  G.  9.  C.  B.         S.  P. 

per  Eyre,  C.  J.  Bush  ▼.  Ralliog,  T.    1  Mead  v.  Robinson,  VVilles,  493. 


(141)  It  was  not  alleged  that  the  party  bribed  gave  his  vote ; 
nor,  indeed,  is  such  allegation  necessary.  See  ante,  tit.  Declara- 
tion, Bush  V.  Railing. 

(142)  So  in  Lilly  v.  Come,  Worcester  Sum.  Ass.  1774,  MSS. 
3urland,  B.  held,  that  it  was  immaterial  whether  the  party  cor- 
rupted had  a  right  to  vote  or  not,  as  the  corrupter  thought  he  had, 
gnd  the  party  corrupted  claimed  to  have  a  right  to  vote,  although 
upon  discussion  of  his  right  afterwards  it  should  turn  out  that  he 
had  none. 

(143)  According  to  a  manuscvipt  note  of  this  case,  (cited  by 
I^wrence,  J.  4  East,  185).  Mr,  J.  Abney  conceived,  that  the  ob- 
jection went  merely  to  the  credit  of  the  witness,  and  not  to  his  com- 
petency. The  other  judges  put  it  on  the  ground  that  the  two 
years  had  expired.  The  grounds  of  the  decision,  as  stated  in 
VVilles's  Rep.  424,  5,  were  these,  Ist,  that  two  years  had  elapsed 
since  the  oftences  were  committed^  and,  therefore',  that  neither  the 
agent  nor  the  person  bribed  could  be  prosecuted  under  the  act ; 
2d,  admitting  the  offences  had  been  recently  committed,  yet  the 
agent  could  only  be  considered  as  an  accomplice,  and  as  such  was 
a  competent  witness ;  3d,  that  in  this  particular  case,  the  le^isla* 
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So  a  person  claiming  to  be  the  first  discoverer  of  the  bribeiy 
of  the  defendant"",  and  meaning  to  avail  himself  of  it,  if  ne- 
cessary, in  case  of  the  defendant's  conviction  (144). 

The  testimony^  of  a  quaker  upon  his  affirmatiop  is  admis« 
sible  in  this  action  ^     * 

In  an  action  on  this  statute,  Christopher  Savile,  Esq.  was 
called  as  a  witness  •.  He  had  been  indicted  for  perjury  at 
the  common  law,  found  guilty,  and  stood  in  the  pilloiy  in 
Mark  Lane,  pursuant  to  the  judgment  of  the  court,  and  after- 
wards received  the  king's  pardon.  Lord  EUenborough,  C.  J. 
held,  that  he  was  a  competent  witness,  admitting  however, 
that  it  would  have  been  otherwise  if  he  had  been  convicted 
on  the  statute. 

m  Heward  r.  Shipley,  4  East,  180.  o  Dover  v.  Meitaer,  London  sittiuga 

n  Atcheton  v.  £veritt,  Cowp.  389.  after  M.  T.  48  G.  3.  B.  R.  5  Eip.  N. 

P.  C.  94. 


ture,  by  holding  out  inducements,  and  offering  an  indemDity 
(2  G.  3.  c.  94.  8.  8.)  to  offenders  to  dii«cover  and  bring  other  offen- 
ders to  punishment,  impliedly  made  the  discoverers  legal  witnesses. 
And  they  relied  on  the  case  of  Phillips  v.  Fowler,  8  G.  tf.  in  which 
Eyre,  C.  J.  had  admitted  an  accomplice  under  the  same  circum- 
stances to  be  a  witness. 

(144)  **  By  the  8th  section  of  the  statute  under  consideration,  it 
is  enacted,  that  any  offender  against  the  act,  discoverine^  within  a 
certain  time  any  other  offender  within  the  act*  so  that  the  person 
so  discovered  be  thereupon  convicted ,  the  discoverer,  not  tiaving 
been  before  that  time  himself  convicted  of  the  offence,  shall  be  in- 
demnified and  discharged  from  all  penalties  and  disabilities  in- 
curred under  the  act,  that  is,  he  shall  have  the  benefit  of  using  the 
verdict  against  the  other  offender  for  his  own  indemnity.  Now,  it 
is  not  probable  that  the  legislature  would  have  made  that  provision 
with  regard  to  a  discoverer,  unless  they  had  intended  he  should  be 
a  witness ;  for  if  he  were  not,  such  a  provision  would  be  almost  nu-* 
gatory  and  useless ;  it  would  be  holding  out  an  inducement  for 
parties  to  make  a  disc^oveiy,  and  when  made,  they  would  be  pre- 
cluded the  benefit  of  it.  1  think,  therefore,  that  the  statute  has 
given  a  parliaiuentary  capacitation  to  the  witness  through  whom 
the  fact  IS  discovered,  and  who  might  otherwise  at  common  law 
have  been  incapacitated."  Per  Lord  EUenborough,  C.  J.  in  He* 
ward  v.  Shipley,  4  East's  R.  183.  It  may  be  remarked,  that  in 
Biugley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v.  Bishop, 
4  Burr.  9964.)  ihe  plaintiff  obtained  a  verdict  on  the  evidence  of 
Bishop,  the  discoverer,  and  it  does  not  appear  that  any  objection  was 
taken  to  his  tea  timony. 
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Stat  7  ^SW.  3.  c.  4.  Treating  Act. 

It  may  not  be  improper  to  subjoin  to  this  section  the  first 
clause  of  the  statute  7  &  8  W.  3.  c.  4.  (commonly  known 
by  the  name  of  the  Treating  Act)  whereby  it  is  enacted. 
That  no  person  hereafter  to  be  elected  to  serve  in  parlia- 
ment for  any  county,  city,  town,  borough,  port,  or  place, 
within  England,  Wales,  or  Berwick-upjon-Tweed,  after  the 
teste  of  the  writ  of  summons  to  parliament,  or  after  the 
teste,  or  the  issuing  out  or  ordering  of  the  writ  or  writs  of 
election,  upon  the  calling  or  summoning  of  any  parliament, 
or  after  any  such  place  becomes  vacant,  shall  by  himself, 
or  by  any  other  means  on  his  behalf,  or  at  his  charge,  be- 
fore his  election,  directly  or  indirectly^  give,  present^  or 
allow  to  any  person,  having  voice  and  vote  in  such  election, 
any  money,  meat,  drink,  entertainment,  or  provision,  or 
make  any  present,  gift,  reward,  or  entertainment,  or  shall 
at  any  time  hereafter,  make  any  promise,  agreement,  obli- 

fition,  or  engagement,  to  give  or  allow  any  money,  meat, 
c.  to  or  for  any  such  person  in  particular,  or  to  any  such 
**  county,  city,  &c.  in  general,  or  to  or  for  the  use,  advan- 
"  tage,  employment,  profit,  or  preferment  of  any  such  per- 
•*  son  or  place,  in  order  to  be  elected,  or  for  being  elected  to 
"  serve  in  parliament  for  such  county,  city,  &c." 

An  action  was  brought  by  an  innkeeper  against  two  can- 
didates ^  (at  an  election  of  representatives  in  parliament  for 
the  borough  of  Ipswich)  upon  a  bill  for  provisions  furnished 
to  the  voters.  The  bill  consisted  of  three  descriptions  of 
charges :  Ist,  for  provisions  furnished  before  the  teste  of  the 
writ ;  2d,  for  ditto  after  the  teste  of  the  writ  to  voters  resi- 
dent in  the  borough ;  dd,  for  ditto  to  voters  not  resident  in 
the  borough.  The  defendants  paid  nloney  into  court  suf- 
ficient to  cover  the  charges  of  the  first  and  last  descriptions ; 
a  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  a  part  of  the  cause 
of  action  being  illegal,  by  the  alx>ve-mentioned  statute.  The 
court  made  the  rule  for  a  new  trial  absolute.  Eyre,  C.  J.  ob- 
serving, that  the  contract  was  bottomed  in  malum  prohibit 
tum^  and  consequently  the  court  could  not  enforce  it.  The 
legislature  had  drawn  a  strict  line,  which  was  not  to  be  de- 
parted from :  it  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  be  given  to  the  voters  by  the  candidate; 
and  that  being  the  case,  the  court  could  not  give  any  assist- 

P  Ribbans  y.  Crickett  and  another,  C.  B.  E.  1798. 1  Boa.  and  Pal.  964. 
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dnce  to  the  plaintiff,  consistently  with  the  principles  which 
had  goveraed  the  courts  of  justice  at  all  times.  The  counsel 
for  Uie  plaintiff  having  urged,  that  part'  of  the  provisions 
having  been  furnished  to  voters  resiaent  at  a  distance  from 
the  borough,  and  the  verdict  being  good  as  to  that  part  of  the 
demand,  the  plaintiff  might  apply  the  money  paid  into  court 
to  any  other  part  which  he  might  think  proper ;  Eyre,  C.  J. 
in  answer  to  this  argument,  said,  that  such  payment  was  an 
admission  of  a  legal  demand  onlv,  and  the  court  could  not 
allow  it  to  be  applied  to  an  illegal  account. 

It  is  to  be  observed,  that  although,  in  the  foregoing  case, 
money  was  paid  into  court  to  cover  the  demand  for  provisional 
furnished  to  non-resident  voters,  yet  the  statute  makes  nodif** 
ference  between  resident  and  non-resident  voters.  Hence,  an 
action  cannot  be  maintained  by  an  innkeeper  against  a  can- 
didate for  provisions  supplied  to  non-resident,  any  more  thaa 
to  resident  voters,  after  the  teste  of  the  writ ', 

i]  U>fiboiise  T*  Wharton,  DurliBin  asH.  I8u8.  Cor.  Wood,  B.  i  Camp.  N.  P.  C% 

550.  n. 
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DECEIT. 

I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit j 

1.  On  an  implied  Warranty. 

2.  On  an  express  Warranty,  and  herein  of  the  Sale 

and  Warranty  of  Horses. 

II.  Of  the  modern  Action  on  the  case  grounded  on 

fraudulent  Misrepresentation  by  Persons  not 
Parties  to  the  Contract. 


I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit j 

1.  On  an  implied  Warranty. 

2.  On  an  express  Warranty^  and  herein  of  the  Sale 

and  Warranty  of  Horses. 

l.lJNan  implied  Warranty  (1). — Amt  action  on  the  case, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty ;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled  * ;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case, 

a  gH.  6.  53.  b.  i  Rol.  Abr.  90.  (P.)  pi.  8.  S.  C.  cited  by  Lawrence,  J.  in  Parkin- 
son V.  Lee,  s  £aBt,  333. 


-">r»" 


( I )  '*  By  the  civil  law  every  person  is  bound  to  warrant  the  thing 
that  he  sells  or  conveys,  although  there  be  no  express  warranty; 
but  the  common  law  binds  him  not  unless  there  be  a  warranty, 
either  in  deed  or  in  law,  f<tr  caveat  emptor."     I  Inst..  102.  a* 
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in  nature  of  deceit,  will  lie  against  him ;  because  it  is  a  war- 
ranty in  law  *  (2). 

In  cases  of  this  kind,  however,  which  are  grounded  merely 
on  the  deceit,  it  is  essentially  necessary,  that  the  knowledge 
of  the  party,  or  as  it  is  technically  termed,  the  scienter,  should 
be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration : 

For  where  in  an  action  on  the  case,  in  nature  of  deceit  %  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  goods,  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person ;  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  scien^  that 
they  were  the  goods  of  another  person ;  and  there  was  judg- 
ment for  the  defendant 

So  where  the  declaration  stated,  that  tlie  defendant  being 
a  goldsmith',  and  having  skill  in  precious  stones,  sold  a  stone 
to  the  plaintiff  for  a  sum  of  money, ^affinnipg..  .it  to  he  a  Bf- 
zoar  stone,  whereas,  in  truth,  it  was  not  a  Bezoar  stone. — 
After  verdict  and  judgment  for  the  plaintiff  in  B.  R.  it  was 
adjudged,  on  error  in  the  Exchequer  Chamber,  that  the  de- 
claration was  bad,  because  it  was  not  averred,  that  the  de- 
fendant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted^ 
it  to  be  a  Bezoar  stone  (3). 


b  Adm.g  H.  6.  53.b. 

c  Dnle'if  case,  Cro.  Elii.  44. 


d  Chandelor  r.  Lopus,  Crof.  Jac.  4. 


(2|  **  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant  ? 
for,  if  I  buy  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unsound,  I  shall  have  writ 
of  trespass  on  my  case,  and  shall  aver,  that  you  sold  me  the  horsey 
knowing  it  to  be  unsound.'*  Per  Paston,  J.  20  H.  6.  35.  a*  It 
seems,  that  by  the  term  **  covenant,"  in  this  passage,  must  be 
understood  implied  promises  or  warranty. 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in 
the  allegation  of  a  warranty.  It  was  then  essentially  necessary 
that  it  should  appear  on  the  face  of  the  declaration,  that  the  war* 
ranty  was  comtemporaneous  with  the  sale.  The  usual  and  correct 
form  for  this  purpose  was,  that  the  defendant  warrantizando  ven^" 
didit  (see  Cro.  Jac.  630.).  It  was  on  this  ^ound,  and  not  on  the 
ground  of  any  distinction  in  terms  between  an  affirmation  and  a 
warranty,  as  I  conceive,  that  the  court,  in  Chandelor  v.  Lopus,  ob» 
served,  that  there  was  not  an  averment  of  warranty.  It  must  be 
adinittedt  however,  that  the  language  of  the  reports  *  counteoanGes 

•  See  Harvey  v.  Young,  Yely.  20. 
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2.  The  scienter  must  be  proved : 

In  an  action  on  the  case%  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A. ;  it  appeared,  that 
the  defendant  bought  the  hors^  in  Smithfieid,  but  had  not 
taken  the  usual  precaution  of  having  the  horse  legally  tolled ; 
yet  as  the  plaintiff  could  not  prove,  that  the  defendant  knew 
that  the  horse  belonged  to  A.,  the  plaintiff  was  non-suited ; 
for  the  scienter  or  fraud  is  the  gist  of  the  action  where  there 
is  not  a  warranty :  if  there  be  a  warranty,  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  horse 
and  also  of  his  qualities  (4)* 

So  where  the  declaration  stated^,  that  the  plaintiff  bargained 
with  the  defendant  to  buy  of  him  a  musket,  as  a  sound  and 
perfect  musket,  for  the  price  of  two  guineas  and  a  half,  and 
that  the  defendant  knowing  the  musket  to  be  unsound  and 
imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  per- 
fect musket,  &c.  Plea,  N.  6.  Lord  Kenyon,  €•  J.  he\d  it  to  be. 
necessary,  that  the  scienter  should  be  proved. 

2.  On  an  express  Warranty, — An  action  on  the  case,  in 
nature  of  a  writ  of  deceit,  may  be  maintained  ap^ainst  any 
person  who  deceives,  by  a  false  assertion,  and  thereby  in- 
jures another  who  has  placed  a  reasonable  confidence  in  him 
(5) ;  as  where  a  party  >  in  possession  of  a  personal  chattel 

e  Sprin^ell  r.  Allen,   Aleyo,  91.        g  Crosse  ▼.  Gardner,  1  W.  &M.  B.R. 

ft  East*s  R.  448. 11.  (a)  S.  C.  Carth.  go.  Comb.  142.  S.  C.    See 

f  Dowding  V.  Mortimer,  9  East,  460.        also     Medina    y.    Stonghton,    Tr. 

n.  (a).  19  W.  3.  fi.  R.  Salk.  9 1 0.  Ld.  Raym. 

5(^3.  S.  C. 


this  distinction,  frivolous  as  it  may  seem  to  modern  readers.  See 
further  on  this  subject  the  opinions  of  Holt,  C.  J.  in  Medina  v« 
Stougbton,  Salk.  210.  Ld.  Raym.  593.  S.  C.  and  of  Buller,  J.  in 
Pasley  v.  Freeman,  3  T.  R.  57*  As  to  what  would  be  sufficient 
evidence  to  support  the  warrant izando  vetididit,  see  Holt's  opinion 
in  Lisney  v.  Selby,  Ld.  Raym.  1120. 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties ;  but  this 
distinction  between  them  ought  to  be  attended  to ;  that  in  actions 
on  the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and 
the  gist  of  the  action  is  the  scienter  ;  but  in  the  action  for  breach 
of  warranty,  the  gravamen  is  the  breach  of  warranty ;  and  where 
the  plaintiff  declares  in  tort  for  such  breach,  it  is  not  necessary  to 
allege  the  scienter,  nor,  if  alleged^  to  prove  it.  Williamson  v.  Al- 
lison, 2  East,  446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort^ 
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sells  it,  and  at  the  time  of  ^e  affirms  it  to  be  his  own,  wfaeri 
in  truth  it  belongs  to  another,  the  vendee  may  recover  a  com- 
pensation in  damages  for  such  injury  as  he  can  prove  to  have 
oeen  sustained  in  consequence  of  this  deceit ;  for  the  pos^ 
session  of  a  personal  chattel  is  a  colour  of  title,  and  it  is  but  a 
reasonable  confidence  which  the  vendee  places  in  the  vendor, 
when  he  affirms  it  to  be  his  own. 

But  where  the  affirmation  is  (as  it  is  termed  in  some  of  the 
books)  a  nude  assertion ;  that  is,  where  the  party  deceived 
may  exercise  his  own  judgment;  as  where  it  is  mere  matter 
of  opinion,  or  where  he  may  make  inguiry  into  the  truth  of 
the  assertion,  and  it  becomes  his  own  fault  from  laches,  that 
he  is  deceived;  in  this  case  an  action  cannot  be  main- 
tained (6). 

As  if  A.,  being  possessed  of  a  term  for  years^,  offers  to  sell 
it  to  B.,  saying  that  a  stranger  would  have  given  A.  a  certain 
sum  of  money  for  this  term,  whereas,  in  truth,  that  sum  had 
not  been  offered  to  A.,  an  action  on  the  case  will  not  lie,  al- 
though B.  was,  by  such  affirmation,  deceived  in  the  value. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representa^ 
tion  that  certain  partners,  whose  names  he  will  not  disclose^ 

h  1  R*  A.  101.  pi.  i6.  aiyudged. 


but  it  was  observed  by  Grose,  J.  in  Pasley  v.  Freeman,  3  T.  R.  54. 
that  all  the  cases  of  deceit  for  misinformation  might,  as  it  seemed 
to  him,  be  turned  into  actions  of  assumpsit. 

(6)  The  case  of  Bayly  v.  Merrcl,  Cro.  Jac.  386.  and  3  Bulst.  94. 
affords  an  useful  iUustration  of  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Grose,  J.  in  Pasley 
V.  Freeman,  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thing  sold  has  not  a  defect,  which  is  visible.  An  instance  of  thitf 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrel,  Cro.  Jac.  387. 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only ;  in  such  case  the  purchaser 
(unless,  as  is  quaintly  observed  in  one  of  the  yearbooks,  he  be 
blind)  is  remediless ;  for  vigilantibus  noh  dormientibus  jura  sulme^ 
ntunU  See  also  Dyer  v.  IJar^raveand  others,  10  Ves.  50?.  where 
8ir  William  Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obvious,  and  put  the 
case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without  roof  or 
«rindows»  warranted  as  in  perfect  repair. 
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ate  to  be  joint  purchasers,  and  that  they  will  give  no  more, 
although  in  trutn  they  had  authorized  the  defendant  to  pur- 
chase it  doing  the  best  he  could,  and  although  the  defendant 
chargM  them  with  a  higher  price  than  he  gave*. 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are, 
sea-damaged,  to  express  it  in  the  broker's  catalogue,  and 
drugs  which  are  repacked,  or  the  packages  of  which  are  dis- 
coloured by  sea-water,  bearing  an  inferior  price,  although 
not  damagai,  the  defendants,  who  had  purchased  some  sea-^ 
damaged  pimento,  repacked  it,  and  advertised  it  in  catalogues 
which  did  not  notice  that  it  was  sea-damaged  or  repadced* 
but  referred  it  to  be  viewed,  with  little  facility,  however,  of 
viewing  it :  they  exhibited  impartial  samples  of  the  quality^ 
and  sold  it  by  auction.  Held  that  this  was  equivalent  to  a 
sale  of  the  goods,  as  and  for  goods  that  were  not  sea-damaged, 
and  that  an  action  lay  for  the  fraud^. 

N.  An  action  on  the  case  will  lie  for  a  breach  of  warranty 
upon  the  sale  of  a  chattel,  although  the  purchaser  has  not 
paid  for  it '. 

Warranty  on  Sale  of  Horses. — As  actions  are  more  fre- 
quaitly  brought  for  the  breach  of  warranties  upon  the  sale  of 
horses,  than  upon  the  sale  of  any  other  chattel,  the  following 
I'emarks  will  be  confined  to  that  subject* 

A  horse  being  an  animal  subject  to  secret  maladies  which 
cannot  be  discovered  by  a  mere  trial  and  inspection,  it  is 
usual,  and  in  all  cases  prudent,  for  the  buyer  of  a  horse  to 
require  from  the  seller  a  warranty  of  its  soundness ;  for  if  a 
horse,  having  a  secret  malady,  is  sold  without  a  warranty  of 
soundness,  and  without  any  fraud  on  the  part  of  the  seller, 
the  purchaser  is  without  a  remedy.  Formerly,  indeed,  it  was 
a  current  opinion,  that  a  sound  price  given  for  a  horse,  was 
tantamount  to  a  warranty  of  soundness ;  but  it  was  observed 
by  Grose,  J.  in  Parkinson  v.  Lee,  2  East,  822.  that  when  that 
doctrine  came  to  be  sifted,  it  was  found  to  be  so  loose  and  un- 
satisfactory a  ground  of  decision,  that  Lord  Mansfield,  C.  J. 
rejected  it,  and  said,  that  there  must  either  bean  express 
warranty  of  soundness,  or  fraud  in  the  seller,  in  order  to  main- 
tain the  action  (7). 

i   Veruon  ▼.   Keyei*>    4    Taunt.  4S8.     k  Jooetr.  Bowden,  4  Taunt.  847. 
Exch.  Chr.  aifirming  judgment  of    1   Per  curiam,  9  H.  7.  31.  b.  Bro.  Abr. 
B.  R.  Deceit,  pi.  94. 


(7)  Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty 
tbat  the  bulk  of  the  commodity   answered •  the  sample:  it  was 
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The  advantage  arising  to  the  buyer,  from  an  express  war* 
ranty  of  soundness,  is  this,  that  such  warranty  extends  to 
every  kind  of  soundness,  known  and  unknown  to  the  jeUer ; 
and  if  the  warranty  be  false,  the  buyer  has  a  remedyal^inst 
the  seller,  to  recover  a  compensation  in  damages. 

As  soon  as  the  unsoundness  is  discovered,  the  buyer  should 
immediately  tender  the  horse  to  the  seller;  for  otherwise  he 
will  not  be  entitled  to  recover  for  the  keep  ■■. 

The  ancient  method  of  declaring  in  cases  of  warranty,  was 
in  tort  (8)  on  the  warranty  broken ;  but  of  IsU^e  years  it  has 
been  found  more  convenient  to  declare  in  assumpsit  for  the 

m  Caswell  v.  Coare,  i  Taunt.  R.  56?. 


tiolden,  that  the  law  did  not  raise  an  implied  warranty  that  the  com* 
fdoditv  should  be  merchantable,  thougn  a  fair  merchantable  price 
was  given,  and  that  the  seller  was  not  answerable,  though  the 

Soods  turned  out  to  be  unmerchantable,  in  consequence  of  a  latent 
elect  which  existed  in  the  commodity  at  the  time  of  the  sale,  but 
Ivhich  was  unknown  to  the  seller,  arising  from  the  fraud  of  the 
grower,  from  whom  he  had  purchased,  and  not  from  any  fraud  in  | 

the  seller.  Parkinson  v.  Lee,  2  East's  R.  314.  If  a  ship  is  sold 
with  all  faults  the  seller  is  not  liable  to  an  action  in  respect  of  latent 
defects  which  he  knew  of  without  disclosing  at  the  time  of  sale,  un- 
less he  used  some  artifice  to  disguise  them,  and  prevent  their  being 
discovered  by  the  purchaser.  Baglehole  v*  Walters,  3  Camp« 
N.  P.  C.  154.  See  Meyer  v.  Everth,  4  Camp.  22.  where  it  was 
holden  that  on  a  sale  of  goods,  if  the  sale  note  do  not  contain  astipu- 
lation that  the  goods  are  equal  to  a  sample,  parol  evidence  is  inad- 
missible to  make  such  stipulation  part  of  the  contract ;  but  it  may 
be  shewn  that  at  the  time  of  the  sale  a  sample  was  fraudulently  ex- 
hibited to  deceive  the  buyers,  whereby  the  plaintiif  had  been  in- 
duced to  purchase  the  commodity,  which  turned  out  of  greatly  in- 
ferior quality  and  value  ;  provided  the  plaintiff  has  declared  for 
a  deceitful  representation,  and  not  merely  on  the  contract  as  con- 
taining the  stipulation.  See  also  Gardiner  v.  Gray,  4  Camp.  144. 
If  a  representation  be  made  before  a  sale,  of  the  quality  of  the  thing 
sold,  with  full  opportunity  for  the  purchaser  to  inspect  and  examine 
the  truth  of  the  representation,  and  a  contract  of  sale  be  afterwards 
reduced  into  writing,  in  which  that  representation  is  not  embodied, 
no  action  for  a  deceit  lies  against  the  vendor  on  the  ground  that  the 
article  sold  is  not  answerable  to  that  representation,  whether  the 
vendor  knew  of  the  defects,  or  not.  Pickering  v.  Dowson,  4 
Taunt.  779. 

(8)  In  this  form  of  declaration  the  scienter  need  not  be  charged, 
or,  if  charged,  need  not  be  proved.  Williamson  \\  Allison,  2  £ast» 
44G. 
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Mske  of  adding  the  money  counts.  The  propriety  of  the  mo* 
dem  practice,  which  has  prevailed  generally  for  more  thai) 
forty  years,  was  established  in  the  case  of  Stuart  y.  Wilkins^ 
Doug.  18. 

If  a  horse  be  warranted  sound,  but  prove  unsound,  an4 
the  buyer  offers  to  return  him  to  the  seller,  who  refuses  tg 
receive  him,  the  buyer  may,  notwithstanding  such  refusal^ 
maintain  an  action  against  the  seller  for  a  breach  of  the  war* 
ranty,  if  he  can  prove  that  the  horse  was  unsound  at  the  tim^ 
of  warranty  (9). 


(9)  "  I  take  it  to  be  clear  law,  that  if  a  person  purchases  ai| 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may»  if  he 
pleased,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  wiil  have  a  right  to  recover  the  difference  between  th& 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  tho^ 
time  of  the  warranty  ;  or  he  may  return  the  horse  and  bring  ai|. 
action  to  recover  the  full  money  paid*;  but  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him, 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dimi<* 
nished  in  value ;  for  if  a  person  keeps  a  warranted  article  for  any 
length  of  time  afler  discovering  its  defects,  and,  when  he  returns 
it,  it  is  in  a  worse  state  than  it  would  have  been  if  returned  imme«« 
diately  after  such  discovery,  I  think  the  party  can  have*  no  defence 
to  an  actfon  for  the  price  of  the  article  on  the  ground  of  non-com* 
pliance  with  the  warranty ;  but  must  be  left  to  his  action  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war* 
ranted,  and  its  value  when  sold."    Per  Lord  Eldon,  C.  J.  C,  B« 
in  Curtis  v.  Hannay,  3  Esp.  N.  P.  C.  83. 

So  where  an  artist  exhibits  specimens  of  his  art  and  skill  as  i| 
painter,  and  affixes  a  certain  price  to  them,  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  an4 
the  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  ex«. 
hibited,  he  may  refuse  to  receive  it,  or  having  received  it  he  may 
return  it,  as  not  being  conformable  to  that  performance  which  the 
painter  undertook  to  execute  ;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture ;  he  must  rescind  tho 
contract  totally.  Having  received  the  article  under  a  specific  con* 
tract,  he  must  either  abide  by  it,  or  rescind  it  in  toio  by  returning 
the  thing  sold,  but  he  cannot  keep  the  article  received  under  suc^ 
a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  lesf 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.  in 
Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95.*  "  Where  a  contract  is  ta 
be  rescinded  at  all,  it  must  be  rescinded  in  ioto,  and  the  parties 

«  C*«ireU  ▼.  Coare,  i  Taunt.  R.  566.  S..  P. 
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Thid  was  decided  in  Fielder  v*  Starkin,  I  H.  Bl.  17.  where 
the  buyer  had  kept  the  horse  eight  months,  without  givii^ 
any  notice  of  the  unsoundness,  before  he  made  an  offer  to  re* 
turn  him.  Lord  Loughborough,  C*  J.  said,  that  no  length  of 
time  elapsed  after  the  sale  would  alter  the  nature  of  a  oon- 
tract  originally  false.  But  where  there  is  an  agreement  to 
take  a  horse  back",  if  on  trial  he  shall  be  found  faulty, 
though  it  is  accompanied  with  an  express  warranty,  yet  it 
is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to 
use  due  diligence  in  returning  the  horse ;  for  a  trial  means  a 
reasonable  trial 

'  A  horse  was  sold  ^t  a  public  auction**,  warranted  six  yearr 
old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 
*^  that  the  purchaser  of  any  horse  warranted  sound,  who 
should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days ;  otherwise  he  should  be  deemed  sound." 
Ten  days  after  the  sale,  the  plaintiff  discovered  that  the  horse 
was  twelve  years  old,  and  offered  to  return  him,  but  the  de- 
fendant refused  to  receive  him,  and  thereupon  plaintiff  sold 
the  horse,  and  brought  an  action  on  the  warranty  against  the 
seller.  It  was  pro\'ed,  that  the  horse  was  twelve  years  old. 
The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own,  and  gave  a  verdict 
for  the  defendant ;  but  the  court  set  aside  the  verdict,  and 
Lord  Kenyon,  C.  J.  observed,  that  the  question  turned  on  the 
condition  of  sale,  which,  in  his  opinion,  ought  to  be  confined 
solely  to  the  circumstance  of  unsoundness :  that  there  was 
good  sense  in  inaking  such  a  condition  at  a  public  sale,  be- 
cause, notwithstanding  all  the  care  that  could  be  taken,  many 
accidents  might  happen  to  the  horse  between  the  time  of  sale 


a  Adaa  t.  Richardty^H. 


Bl.  573.  o  Bncktiuiii  t.  Parnihaw,  3  T.  R.  745. 


put  in  Statu  quoJ**     Per  Lord  Ellenborough,  C .  J«  in  Huot  v.  Silk, 
^  East,  452. 

(10)  Id  Mesnard  v.  Aldridge,  3  Esp.  N.  P.  C.  27 1  •  it  was  proved, 
4hatthe  conditions  of  sale  were  contained  in  a  printed  paper  pasted 
up  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  sale  had  announced  that  the  conditions  of  sale  were  a» usual. 
Lord  Kenyon,  C.  J.  held,  that  this  was  a  sufficient  notice  to  all 
persons  who  came  to  the  sale  of  the  conditions  under  which  th« 
norses  were  sold ;  and  he  compared  it  to  the  case  of  carriers,  who 
advertize  that  they  will  not  be  liable  for  goods  lost  above  a  certain 
value,  unless  entered  as  such;  in  which  case  the  posting  up  of  a 
bill  in  the  coach-office  to  that  effect,  had  been  holden.  to  be  suf- 
icieat  notice* 
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mnd  the  time  when  the  horse  might  be  returned,  if  no  time  were 
limited.  But  the  circumstance  of  the  age  of  the  horse  was 
not  open  to  the  same  difficulty. 

Where  a  horee  is  sold  with  a  warranty  of  soundness  p,  for  ' 
a  certain  sum,  part  of  which  is  paid  at  the  time  of  sale;  if  , 
the  horse  prove  unsound,  and  the  sum  paid  be  equal  to  the  • 
value  of  the  horse,  the  seller  cannot  recover  the  remain- 
der (11). 

Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of 
soundness ;  the  defendant  gave  the  plaintiff  a  bill  of  exchange ;  ; 
for  the  price ;  the  defendant  discovering  the  horse  to  be  un-  '.  \ 
sound,  tendered  him  to  the^  plaintiff,  but  he  refused  to  take  •  ) 
it  back  again.  An  action  having  been  brought  by  the  plain-  i  ' 
tiff  against  the  defendant  on  the  bill,  the  defendant  proved,  ', 
that  the  plaintiff,  at  the  time  of  sale  knew  that  the  horse  was  \  \ 
Unsound.  It  was  holden%  that  the  plaintiff  could  not  reco- 
ver ;  for  it  wa^  clearly  a  fraud,  and  a  person  cannot  recover 
the  price  of  goods  sold  under  a  fraud. 

It  will  be  proper  to  remark',  that  where  the  contract  of 
warranty  is  still  open,  it  is  essentially  necessary  that  the 
plaintifl*  should  declare  in  a  special  action  on  the  case,  founded 
on  the  warranty,  and  not  merely  in  an  action  for  money  had 
and  received,  to  recover  the  price  of  the  horse  (12). 

.  In  an  action  for  money  had  and  received',  to  re-cover  back 
the  price  of  a  horse,  sold  as  a  sound  horse,  and  which  proved 
to  be  unsound,  it  appeared  in  evidence,  that  there  had  been 
a  warranty  of  soundness  at  the  time  of  the  original  contract 

p  KiiiK  F.  BottoD,  Middlesex  Sittings  r  Power  v.  Well*,  Cowp.  8i8.  Dooff. 

after  E.  T.  1789.     Kenyop,  C.  J.  94.  n.  S.  C.  ^Weston  t.   Downey 

7  But,  481.  n.  Doug. 33.  and  Ante,  p.  97. 

q  Lewis  ▼.  CoMgrave,  9  Taunt.  9*  •  Payne  v.  Whale,  7  East,  974. 
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(11)  In  cases  of  this  kind,  it  will  be  adviseable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in 
order  that  he  may  be  prepared  to  meet  it.  But,  where  the  sum  to 
be  paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the 
agreement,  and  the  plaintiff  declares  on  a  quantum  meruit^  it  is 
competent  to  the  defendant,  even  without  notice  to  the  plaintiff,  to 
prove  that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff 
claims.  And  if  it  appear,  that  the  plaintiff  has  been  paid  on  ac- 
count as  much  as  the  thing  was  worth,  he  cannot  recover,  Basten 
V.  Butter,  7  East,  479- 

(13)  In  what  case  the  plaintiff  may  declare  for  money  bad  anjl 
received,  see  Towen  y.  Barrett,  I  T.  R«  133«  and  ante»  p.  97^ 
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of  sale ;  but  in  a  subsequent  conversatioti,  when  the  plaintiff 
objected  that  the  horse  was  unsound,  the  defendant  said,  that 
if  the  horse  were  unsound  he  would  take  it  again,  and  return 
the  money*  It  was  contended,  on  the  authority  of  Power  ▼• 
Wells,  and  Weston  v.  Downes,  that  the  action  for  money  had 
and  received  would  not  lie;  because  this  was  no  other  toan  a 
mode  of  trying  the  warranty,  which  could  be  by  a  special 
action  on  the  case  only :  and  of  this  opinion  were  the  court ; 
Lord  EUenborough,  C.  J.  (who  delivered  that  opinion,)  ob- 
serving, "  that  the  subsequent  conversation  was  not  to  be 
considered  as  an  abandonment  of  the  original  warranty,  the 
performance  of  which  the  defendant  still  insisted  on ;  but  ra- 
ther as  a  declaration,  that,  if  the  warranty  were  shewn  to  be 
broken,  he  would  do  that,  which  is  usually  done  in  such 
cases,  take  back  the  horse  and  repay  the  money.  Then, 
where  any  question  on  the  warranty  remains  to  be  discussed^ 
it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it, 
pamelyj  in  an  action  on  the  warranty." 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price 
of  the  horse:  in  such  case,  the  receipt,  if  duly  stamped  with 
H  receipt  stamp,  will  be  evidence  ot  the  warranty.    It  does  i 

not  require  an^agreement  stamps    And  if,  on  the  tace  of  such  j 

receipt,  it  appear  that  money  was  the  consideration  paid  for 
the  horse,  it  wil)  not  be  competent  to  the  defendant  to  prove 
a  different  consideration,  in  order  to  take  advantage  of  a  va- 
riance, as  will  appear  by  the  following  case: 

The  plaintiff  declared  in  assumpsit* ,  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  so 
tnuch  money,  the  defendant  warranted  the  horse  to  be  sound. 
In  proof  of  the  plainti{f*s  case,  a  receipt,  which  had  been 
given  by  the  defendant,  was  produced,  purporting  to  be  a 
receipt  of  so  much  money  for  a  horse,  warranted  sound.  On 
cross  examination  of  the  witness  who  produced  the  receipt, 
it  appeared,  that  the  plaintiff  had  given  a  mare  as  well  as  a 
Sum  of  money  in  exchange  for  defendant's  horse.  It  was  ob-  . 
jected  that  there  was  a  variance ;  but  Graham,  B.  was  of  a 
clifferent  opinion,  observing,  that  the  receipt  admitted  that 
the  defendant  had  taken  the  mare,  as  money. 

So  where  the  declaration*  stated,  that  in  cansideration 
that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
31/.  10s.,  to  be  paid  by  the  plaintifl'to  the  defendant,  the  de- 
fendant promised  that  the  horse  was  sound ;  and  that  the 
plaintiff  did  buy  of  the  defendant  the  horse  for  that  price,  and 

i  Skrine  ▼.  Elmore,  ft  Camp.  N .  P.  C.    «  Brown   t.  F)ry,  Devon  Sam.  JUik 
407.  .  1S08.MS. 

H  Hands  ▼.  Burton,  9  East,  349* 
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did  pay  to  the  defendant  the  said  31/.  lOs.^  and  then  aUeged, 
as  a  breach,  that  the  horse  Tvas  unsound ;  it  appeared  in  the 
proof,  that  the  defendant  agreed  to  dispose  of  his  norse,  which 
oe  warranted  sound,  to  the  plaintiff,  for  thirty  guineas,  but 
agreed,  at  the  same  time,  that  if  the  plaintiff  would  take  the 
horse  at  that  value,  he,  the  defendant,  would  purchase  of  the 
plaintiff's  brother,  another  horse  for  fourteen  guineas,  and 
that  the  dilierence  only  should  be  paid  to  the  defendant.  The 
witness  described  it  as  one  deal  between  the  parties,  and  that, 
but  for  the  latter  consideration,  he  did  not  believe  that  the 
bargain  would  have  been  made.  It  was  therefore  objected, 
that  the  proof  varied  from  the  contract  as  laid,  and  shewed 
rather  a  contract  for  the  exchange  of  horses,  paying  the  dif- 
ference only  in  money,  than  an  entire  money  payment  for  the 
horse  in  question.  But  the  court  overruled  the  objection, 
Ld.  EUenborough,  C.  J.  observing,  tiiat  the  parties  a^eed  to 
consider  the  brother's  horse  as  fourteen  guineas,  in  their  mode 
of  reckoning  the  payment  for  the  defendant's  horse ;  but  still 
the  consideration  for  the  latter  was  thirty  guineas,  and  the 
defendant  received  thirty  guineas  in  money  and  value. 


II.  Of  the  modern  Action  on  the  Case  grounded  on 
fraudulent  Misrepresentations  by  Persons  not 
Parties  to  the  Contract. 

->  •  % 

Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
him,  in  consequence  of  which,  the  person  to  whom  the  repre- 
sentation is  made  enters  into  a  contract,  and  thereby  sustains 
an  injury,  an  action  on  the  case,  in  the  nature  of  deceit,  will 
lie  at  the  suit  of  the  party  injured,  against  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  from  the  entering  into  which,  the  plaintiff  was  dam^ 
nified  (13).   .This  was  for  the  first  time  decided  in  the  case  of 


■•'i*' 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by  one 
of  the  contracting  parties,  (as  was  justly  observed  bv  Grose,  J.  in 
his  elaborate  argument  in  Pasley  v.  Freeman,  3  T.  R.  53.)  anc) 
proceeded  upon  the  breach  of  a  promisef  either  express  or  implied, 
that  the  fact  misrepresented  was  trae>  and  in  these  respects  tbe^ 
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Pasley  and  another  v.  Freeman,  H,  T.  1789.  S  T.  R.  51.  whicfi 
came  before  the  court  on  a  motion  in  arrest  of  judgment  on 
the  third  countof  the  declaration.  That  count  stated,  **  that 
the  defendant,  intending  to  deceive  and  defraud  the  plaintiffs, 
did  wrongfully  and  deceitfully  encourage  and  persuade  them 
to  sell  and  deliver  certain  goods  to  one  Falch,  upon  credit,  and 
for  that  purpose  did  falsely,  deceitfully,  and  fraudulently  as- 
sert, that  Falch  was  a  person  safely  to  be  trusted,  &c.  whereas, 
in  truth,  Falch  was  not  a  person  safely  to  be  trusted,  and  the 
defendant  well  knew  the  same,  &c."  The  question,  was, 
whether,  admitting  all  the  facts  as  stated  to  be  true,  the  ac- 
tion could  be  maintained.  Lord  Kenyon,  C.  J.,  Ashhurst  and 
Buller,  Js.  were  of  opinion,  that  it  might  be  maintained, 
Grose,  J.  was  of  opinion,  that  it  was  not  maintainable. 

It  may  be  remarked,  that  in  cases  of  this  kind  it  is  not  ne-> 
cessary,  that  the  defendant  should  have  derived  any  advantage 
from  the  deceit  J^;  or  that  he  should  have  colluded  with  the 
person  who  did  derive  the  advantage ;  but  there  must  be  fraud 
(14)  in  the  defendant,  in  order  to  support  the  action*;  for  in 
a  late  case,  where  there  was  not  any  fraud  or  deceit  in  the 
party  making  the  representation,  although  he  had  incautiously 
asserted  that  tb  be  within  his  own  kpowledge*,  which  in 
strictness  he  could  not  be  said  to  have  known,  but  had  reason- 
able and  probable  cause  only  to  believe ;  it  was  holden  by 
Grose,  Lawrence,  and  Le  Blanc,  Js.  that  the  action  was  not 
maintainable.    But  Kenyon,  C.  J.  was  of  a  different  opinion^ 

The  defendant  having  had  a  credit  lodged  with  him  by  a 
foreign  house  \  in  favour  of  one  T.  tp  a  certain  amount,  upon 
^n  express  stipulation,  that  there  should  be  previously  lodged 
in  the  defendant's  hands  goods  to  treble  the  amount,  and  hav- 
ing been  applied  to  by  the  plaintiffs  for  information  respect- 

y  Pasley  V.  Preemaa,  d  T.  R.  5].  atid  a  Haycrpft  t.  Creasy,  B.  R.    M.  T. 

perKciiyon,  C.J-  ia  Eyre  t.  Duiia-  1801.  9  East,  gs< 

ford,  1  East,  398,  g.  h  Eyre  and  another  ▼.  Dunsford,  B.  R. 

z  Tapp  V.  Lee,  a  Bos.  &  Pol.  367.  H.  41  G.  3.  1  East,  318. 


differ  from  Pasley  v.  Freeman,  and  subsequent  cases  decided  on 
the  authority  of  that  case.  See  Lord  Eldon*s  remarks  on  this  case 
in  6  Yesey,  182»  and  in  3  Yes,  and  Beames,  1 10. 

(14)  **  By  fraud,  I  understand  an  intention  to  deceive;  ivfaether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or 
from  ill  will  towards  the  other,  is  immaterial.*'  Per  Le  Blanc,  J. 
in  Haycraft  v.  Creasy,  3  East's  R.  108.  **  Fraud  may  consist  98 
well  in  the  suppression  of  what  is  tnte,  as  in  the  representation  of 
what  is  false."     Per  Chambre,  J,  3  Bos.  &  Pul.  37U 
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ing  the  responsibility  of  T.,  answered,  that  he  (defendant)  did 
not  know  any  thing  of  T.,  except  what  he  had  learned  from 
his  correspondent,  but  that  he  had  a  credit  lodged  with  him 
to  a  certain  amount  by  a  respectable  house,  which  he  held  at 
the  disposal  of  T.  (omitting  to  mention  the  stipulation  on 
which  the  foreign  house  had  given  T.  credit)  and  that,  upon 
a  view  of  all  the  circumstances  which  had  come  to  the  defend* 
ant*s  knowledge,  the  plaintiiTsmightexecuteT/s  order  with 
safety  (viz.  an  order  for  the  »ale  and  delivery  of  goods  upon 
credit).  It  was  bolden,  that  on  the  part  of  the  defendant, 
there  was  a  material  suppression  of  the  truth,  and  evidence 
sufficient  for  the  jury  to  find  firaud,  which  was  the  gist  of 
this  action ;  although  at  the  time  when  the  defendant  made 
the  representation,  he  added,  that  he  gave  the  advice  without 
prejuaice  to  himself. 

In  ordinaiy  cases,  the  person,  who  gives  a  representation  of 
the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 
the  goods  furnished  on  the  facts  of  the  representation* ;  but 
circumstances  may  exist  which  will  render  him  liable  to  losses 
arising  from  subsequent  dealings'. 

In  this  action,  the  party*,  whose  credit  is  misrepresented, 
is  a  competent  witness  for  the  plaintiff. 

m  De  GrwftB  r.  Snitb,  s  Camp.  N.  P.    A  Hoicbinson  ▼.  Bell,  i  Tumt.  558. 
Cssa.  •  RichardMNi  ▼•  Snitb,  i  Craip.N. 

P.  €.877. 


(     634     } 


CHAP.  XVI. 


DETINUE    (1). 

L  Of  the  Action  of  Detinue^  and  in  what  Casts  it 

may  be  maintained. 
II.  Of  the  Pleadings  and  Evidence. 
III.  Of  the  Judgment. 


L  Of  the  Action  ofDetinue,  and  in  what  Cases  it  may 

be  maintained. 

1  HE  action  of  detinue  may  be  maintained  by  any  person, 
who  has  either  an  absolute  or  a  special  property  in  goods, 
against  another,  who  is  in  the  actual  possession,  either  by 
delivery  or  finding%  &c.  (2)  of  such  good8>  and  refuses  to  re- 
deliver them. 

In  this  action  the  plaintiff  seeks  to  recover  the  goods  in  spe- 
cie, or  in  failure  thereof  the  value  (for  it  is  in  the  election  of 
the  defendant,  whetherhe  will  deliver  the  specific  goods*,  or 
pay  the  value  thereof,)  and  also  damages  for  the  detention. 

a  1  lost.  386.  b.  ton's  Ent.  pi.  909.    DaitoB*s  Shff. 

b  See  distriDf^s  ad  deliberand.    As-        993.    RastaPs  Eat.  313. 


(1)  This  action  has  fallen  into  disuse  on  account  of  the  defendant 
being  permitted  to  wage  his  law. 

(2)  In  Kettle  v.  Bromsall,  Willes,  1 1 8.  it  was  holden,  that  de- 
tinue would  lie  for  things  lost  and  found  *,  as  well  as  for  things  de- 
livered. If  A.  bargains  and  sells  goods  to  B.  upon  condition,  that 
if  A.  pays  B.  a  certain  sum  of  money  at  a  day  fixed,  the  sale  shall 
be  void ;  if  A.  pays  the  money,  he  may  have  detinue  for  the  goods, 
although  they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bar- 
gain  nod  sale.    Bateman  v.  Elman,  Cro.  Eliz.  866* 

•  F.  N.  6. 834y  Ed.  4to.5.  P. 
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As  this  action  proceeds  on  the  ground  of  property  in  the 
plaintiff,  at  the  time  of  action  brought^  it  cannot  be  main- 
tained; if  the  defendant  took  the  goods  tortiously '^ ;  for  by  the 
trespass,  the  property  of  the  plaintiff  is  divested  (3). 

Hence,  also,  if  a  person  detain  the  goods  of  a  feme  co- 
verf",  which  came  to  his  hands  before  the  marriage,  the  hus- 
band alone  must  bring  the  action :  because  the  property  is  in 
him  at  the  time  of  action  brought 

Property  iii  the  plaintiff,  without  ever  having  had  posses- 
sion, is  sufficient 

Hence-  an  heir  may  maintain  detinue  for  an  heir  loom  \       * 

So  if  it  be  enacted  by  a  staitute  ^  that  goods  imported  in 
any  other  manner  than  ^s  therein  directed,  shall  be  forfeited^ 
one  moiety  to  the  king,  and  the  other  moiety  to  him  who 
will  inform,  seize,  or  sue  for  them :  a  subject  may  have  de« 
tinue  for  the  moiety  of  goods  imported  contrary  to  the  pro- 
visions of  the  statute ;  for  by  the  illegal  importation  the  pro- 
perty is  divested  out  of  the  owners,  and  by  bringing  the  ac- 
tion it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  of 
the  offence  committed  (4). 

So  if  I.  deliver  goods  to  A.«,  to  deliver  to  B.,  B.  may  have 
detinue ;  for  the  property  is  vested  in  him  by  the  delivery  to 
his  use. 

The  goods  demanded  must  be  such  as  can  be  distinguished 
from  other  property,  by  certain  discriminating  marks ;  as 
money  in  a   bag;  a  horse;  acow^;  apiece  of  gold  value 

c  6  H.  7.  9.  a.  Bro.  Abr.  Detinae,  pi.  •  t.  t.  Withered,  5  Mod.  193. 12  Mod. 

&3.  per  Brian,  €.  J.  may  bare  rr-  99.  Salk.  993.  S.  C. 

plcvin,  pi.  3().  g  1  Rol.  Abr.  666.  (C)  pi.  1 . 

d  Bull.  N.  P.  50.  hi  Inat.  9S6  b.   1  Rol.  Abr.  606.  (A) 

c  Bro.  Abr.  Detinoe,  pi.  30.  PI.  1. 

f  See  sUt.  12  Car.  9.  c  IS.  Roberts  q.  i  F.  N.  B.  S99«  (A)  ed.  4to. 


(3)  This  position  is  cited  in  Com.  Dig.  and  other  books ;  but 
the  opinion  of  Vavasor,  J.  to  the  contrary,  in  the  sdme  case,  seems 
to  be  better  founded.  See  the  reasoning  of  Anderson  and  War- 
burton,  Js.  in  Bishop  v*  Montague,  Cro.  Eliz.  824.  to  the  same 
effect,  but  applied  to  the  action  of  trover. 

(4)  This  case  was  recognized  in  Wilkins  v.  Despard,  5  T.  R.  112. 
where  it  was  holden,  that  if  a  ship  be  seized  as  forfeited  under  the 
navigation  act  (12  Car.  2.  c.  18.)  by  a  governor  of  a  foreign  country 
under  the  dominion  of  Great  Britain,  the  owner  cannot  maintain 
trespass  against  the  governor,  although  there  has  not  been  any  seo*^ 
tence  of  condemnation ;  because  the  forfeiture  is  complete  by  thi 
seizure,  4ind  the  property  is  thereby  difcsted  out  of  the  owxier« 
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twenty-one  shillings ;  deeds  concerning  the  inheritance  of  the 

Ijlaintiff's  land  \  if  he  can  describe  what  they  are,  and  what 
and  they  concern ' :  or  if  such  deeds  are  in  a  chest " :  and 
the  like.  But,  for  money  (not  in  a  bag  or  chest)  or  corn*, 
and  other  things  which  cannot  be  distinguished  from  property 
of  the  same  kind  or  description,  detinue  will  not  lie. 

The  gist  of  the  action  being  the  detainer®,  it  is  necessaiy, 
that  the  defendant  should  be  in  possession  of  the  goods. — 
Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie  against 
his  personal  representative,  unless  he  takes  possession  of  the 
goods'  (5).  But  if,  after  the  death  of  the  bailee,  a  stranger 
takes  the  goods,  detinue  lies  against  such  stranger  1 

If  goods  be  delivered  to  husband  and  wife,  detinue  ought 
to  be  brought  against  the  husband  only '.  But  if  they  are 
delivered  to  the  wife  before  marriage,  the  action  must  be 
brought  against  husband  and  wife* . 

From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  eidier  absolute  or  special, 
(at  the  time  of  action  brought)  in  personal  goods  which  are 
capable  of  being  ascertained. 

2.  A  possession  ii^  the  defendant  by  bailment,  finding,  &c. 

3.  An  unjust  detention  on  the  part  of  the  defendant. 


II.  Of  the  Pleadings  and  Evidence. 

The  manner  in  which  the  goods  came  into  the  possession 
of  the  defendant  is  matter  of  inducement  only ;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods ;  for  the  bailment  is 
not  traversable*.  So  where  the  plaintiff  declared,  that  the 
goods  came  to  the  hands  of  the  defendant  by  finding  \  and 
the  evidence  was^  that  the  plaintiff  had  delivered  the  goods 

k  1  Inst.  286  b.  q  lb.  pi.  s. 

1  Id.  r  38  E.  3.  1  a. 

m  Banks  r.  Wbetston,  Cro.  Elis.  457.  s  1  lust  35 1  b. 

n  1  Inst.  ss6  b.  t  Bro.  Abr.  Detinue  de  bicns,  pi.  50. 

o  9  Bnlst.  308.  «  Mills  ▼.  Grabam,  1  Boa.  &  Pal.  N. 

p  1  Rol.  Abr.  6a7«  (!>)  pi*  l.  R.  uo. 


(5)  Executors  are  chargeable  in  this  action,  on  the  ground  of  pos- 
■essioD  only.  Bro.  Abr.  Detinue  de  hi  ens,  pi.  I9.  If  there  are  three 
executors^  and  one  hathpotaessiony  detinue  lie*  against  him  only.  lb. 
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to  the  defendant  (an  infant)  for  a  special  purpose,  and  the 
defendant  refused  to  re-deliver  them ;  it  was  holden,  that  the 
evidence  supported  the  declaration. 

If  the  action  be  brought  for  several  articles',  it  is  not  ne- 
cessary to  set  forth  the  separate  value  of  each  in  the  declara*- 
tion ;  it  is  sufficient  if  the  juiy  sever  the  values  by  their  verdict 

The  plaintiff  must  prove  the  detainer  of  the  eoods  pre- 
cisely as  laid  in  the  declaration.  Hence,  in  oetinue  for 
a  bond  for  100/.  upon  bailment  5^,  if  defendant  plead,  that  he 
did  not  receive  a  bond  for  such  and  it  is  found  that  he  re- 
ceived a  bond  for  a  greater  sum,  there  must  be  a  verdict 
for  the  defendant;  because  the  bond  is  not  the  same  as 
that  which  the  plaintiff  demands. 

The  general  issue  in  this  action  is  non  detinet,  or  that  the 
defendant  does  not  detain  the  goods  in  question.  Upon  this 
issue  »,  the  defendant  cannot  give  in  evidence,  that  the  goods 
were  pawned  to  him  for  money  which  has  not  been  paid,  for 
such  matter  ought  to  be  pleaded  specially ;  but  he  may  give 
in  evidence  a  gift  from  the  plaintiff;  for  this  proves,  that  he 
4oes  not  detain  the  plaintiff's  goods. 


IK 


III.  Of  the  JudgmenL 

Thb  form  of  the  judgment  in  this  action  is*,  that  the 
plaintiff  do  recover  the  goods  in  question,  or  the  value 
thereof,  if  the  plaintiff  cannot  have  the  goods,  and  his  da- 
mages ;  that  is,  damages  for  the  detention  (6). 

The  language  of  the  judgment  being  in  the  alternative, 
that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value  (7),  and  an 
omission  in  this  respect  cannot  be  supplied  by  a  writ  of 
inquiry  of  damages  \ 

X  Pawly  ▼.  Holly,  9  Bl.  R.  853.  b  Per  Coke,  in  Clbeyney^g  case,  lO  Rep. 

y  3  Roil.  Abr.  703.    Trial,  pi.  1 1.  iig.  b.  recognized  by  Holt,  C.  J.  in 

z  ]  Inst.  983.  a.  Herbert  ▼.  Waters,  Salk.  906.wbcrt 

a  Towiisend^s  1  st.  Book  of  Jndsmeots,  be  said,  that  be  tbougbt  that  a  con- 

344.  9d.  Book  of  Judgments,  S9y  83,  trary  determination    in   Burton  w, 

84,85.    Aston's  Entries,  309.  pi.  8.  Robinson,  Sir  T.  Raym.   194.  and 

Peter  w.  Hcyward,  Cro.  Jac  631,  3*  1  Sid.  946.  was  not  law. 

Keilw.  64.  b.  per  Frowick,  C.  J. 

(6)  The  Judgment  in  trover  is,  **  that  the  plaintiff  do  recover 
his  damages**^     Knight  v.  Bourne,  Cro,  £liz.  1 1&, 

(7)  If  several  things  are  demanded,  the  jury  ought  to  find  the 
value  of  each  particular  thing,     £a8t«  T.  3  H.  6.  43.  a. 


(    038    ) 


CHAP.  XVII 


DISTRESS. 

I.  Of  the  Nature  and  Origin  of  a  Distress. 
II.  Of  the  Causes  for  which  a  Distress  may  he  taken. 

III.  Of  the  Things  which  may,  and  the  Things  which 

may  not  be  distrained. 

IV.  Who  may  distrain. 

y.  Of  the  Time  at  which  a  Distress  may  be  taken. 
YI.  Of  the  Place  where  a  Distress  may  be  taken. 
VII.  7%€  Manner  of  disposing  of  Distresses  y  and  herein 

of  the  Sale  of  Distressesfor  Rent  An'ear. 
YIII.  Of  Pound  Breach  and  Rescous. 
IX.  Of  abusing  the  Distress,  and  of  Irregularity  in 
the  Proceedings  by  the  Party  distraining. 


I.  Of  the  Ifature  and  Origin  of  a  Distress* 

The  poWer  of  distraining  was  given  to  the  lord  (in  lieu  of 
the  forreiture  of  the  land)  for  the  purpose  of  enforcing  the 
tenant  to  perform  those  services,  wnich  were  the  considera- 
tion of  his  enjoyment  of  the  land.  Hence  the  distress  was 
considered  merely  as  a  pledge,  and  the  detention  thereof  was 
justifiable  only  so  long  as  the  duties  incident  to  the  tenure  re- 
mained undischarged.  If  the  tenant  offered  gages  and  pledges 
for  the  performance  of  the  services,  and  the  lord,  after  such 
offer,  persisted  in  detaining  the  distress,  the  tenant  might  sue 
out  a  writ  of  replevin,  the  tenor  of  which  was,  that  the  de- 
fendant had  taken  and  unjustly  detained  the  goods,  '^  against 
gages  and  pledges.''  This  form  is  still  preserved  in  the  pro- 
oeedings  in  replevin,  but  the  offer  of  gages  and  pledges  has 
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fklten  into  disuse.  The  replevin  was  considered  as  so  much  ^ 
matter  of  right,  that  if  a  person  by  deed  granted  a  rent  witt^ 
a  clause  of  distress,  and  granted  mrther,  that  the  distresses 
taken  should  be  irreplevisable,  yet  they  might  be  replevied, 
such  a  restriction  being  against  the  nature  of  a  distress*. 

Groods  distrained  are  not  liable  to  distress  of  another  sub- 
ject because  in  custody  of  the  law^ ;  nor  to  another  subject^s 
execution^ 


II.  0/  the  Causes  far  which  a  Distress  may  be  taken. 

1.  At  common  Law. — ^A  distress  may  be  taken  for  the  nxm^ 
performance  of  services,  either  certain  or  such  as  may  be  re- 
duced to  certainty'',  viz.  heriofc-service %  rent-service',  suit- 
service  ',  that  is,  suit  to  a  hundred  court,  or  court  baron ;  for 
non-pa3n[nent  of  a  fine  imposed  on  an  inhabitant  of  a  manor, 
by  the  steward  of  a  court  leet,  for  refusing  to  take  the  cus- 
tomary oath,  when  elected  to  the  office  of  a  constable^ ;  for 
non-payment  of  an  amerciament  in  a  court  leet^  for  a  nuv> 
sance',  or  for  an  offence  done  in  court  ^;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained  '• 

ti.  By  Prescription.'^By  prescription,  a  distress  ngiay  be 
taken  for  an  amerciament  in  a  court  baron"* ;  for  a  penalty 
imposed  for  a  breach  of  a  bye-law  ^;  for  a  toll  in  a  fair*  ( 1 ). 

3.  By  Stat?iie.-^lt  would  be  an  endless  task  to  enumerate 
all  the  statutes  which  give  a  remedy  by  distress :  the  following, 
however,  cannot  be  passed  over  in  silence : 

By  Stat  4  Geo.  2.  c.  28.  s.  6.  "  Every  person,  body  poli- 
tic and  corporate,  may  have  the  like  remedy  by  distress, 
and  by  impounding  and  selling  the  same,  in  cases  of  rent- 
seek  (2),  rents  of  assize,  and  chief  rents,  which  have  been 


<c 
u 


a  1  lust.  145.  b.  h  6  Co.  41.  a* 

b  Bra.  Dktr.  75.  cited  by  Ld.  C.  B.    i   Prat  v.  Steam,  Cro.  Jac.  38$. 

Parker,  9  Vet.  294.  k  1  Rol.  Abr.  666. 1.  ]. 

c  Bro.  98.  Finch,  11.  1    1  Inst.  143*  a.  161.  a. 

d  1  Inst.  96.  a.  mi  Rol.  Abr.  666. 1. 6. 
e  I  Rol.  Abr.  665. 1.  47.  Plowd.  96.         n  Dyer,  391.  b.  389.  a.  pi.  93. 

f  Litt.  MC.  913.  01  Rol.  Abr.  666. 1.  10.  15. 
1;  ]  Rol.  Abr.  665. 1.  40. 

(1)  A  distress  maybe  taken,  where  the  custom  warraots  it,  for 
an  amerciament,  or  fioe  imposed  by  the  stewaixi  of  a  court  baroo. 
Co.  Eat.  tit.  Replevin,  pi.  1. 

("2}  N«  There  cannot  be  a  reuUseck  issuing  out  of  a  term  for 
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"  duly  answered  or  paid,  for  the  space  of  three  years,  witbui 
"  the  space  of  twenty  years  before  the  23d  day  of  Januaiy, 
''  1731,  or  shall  be  thereafter  created,  as  in  case  of  rent  re^ 
•*  served  upon  lease," 

In  Bradbury  v.  Wright,  Doug.  624.  the  court  were  of  opi- 
nion, that  a  rent  reserved  on  a  grant  in  fee  (3),  made  after  the 
statute  of  quia  emptores^  and  before  the  4  Geo.  2.  c.  28.  was  in 
its  nature  a  rent-seek,  and  that  it  could  not  be  distrained  for, 
except  under  the  preceding  statute ;  in  which  case  the  dis- 
trainor, in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  which  this  statute  was  made. 

By  Stat  11  Geo.  2.  c.  19«  s.  18.  *'  Landlords  may  distrain 
**  for  double  rent,  upon  tenants  who  do  not  deliver  up  pos- 
"  session  after  having  given  notice  of  their  intention  to  quit, 
**  during  all  the  time  such  tenants  continue  in  possession." 

Where  there  are  rents  for  which  the  party  cannot  distrain, 
although  he  may  have  an  assize,  yet  remedy  may  be  had  for 
such  rents  in  a  court  of  equity  '. 

p  per  Comyns,  B.  Ezch.  Triii.  s  aud  6  Geo.  9.  MSS. 


years.     Hence,  if  a  lessee  for  yean  assign  his  tenn,  reserving  t# 

\  himself  a  rent,  he  cannot  enforce  the'^ayment  of  such  rent  by  dis- 

'  tress ;  because  a  rent  so  reserved  was  not  distrainabie  for  at  common 

law,  and  not  being  a  rent-seek,  it  cannot  be  distrained  for  under  £he 

operation  of  this  statute.     v.  Cooper,  C.  B.  2  Wils.  375. ;  but 

'  in  such  case  an  action  of  debt  is  maintainable,  Newcomb  v.  Har- 
vey, Garth.  161. 

(3)  A  rent  of  this  kind  prior  to  the  statute  of  quia  emptorest 
would  have  been  properly  denominated  a  fee-farm  rent.  The  word 
fee'farm  imports  every  rent  or  service,  whatever  the  quantum  may 
*be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  appli- 
cable to  any  rents,  except  rent-service.  Hence,  since  the  statute 
of  quia  emptores^  the  granting  in  the  fee-farm,  except  by  the  king, 
is  become  impracticable ;  for,  by  the  operation  of  that  statute,  tlie 
grantor  parting  with  the  fee  is  without  any  reversion,  and  without 
a  reversion  there' cannot  be  a  rent -service*.  But  a  grant  in  fee,  re- 
serving a  perpetual  rent,  with  a  power  of  distress,  will  be  as  good 
as  a  rent-charge  f.  Aud  it  seems,  that  if  such  a  rent  were  created 
at  this  day,  without  a  power  of  distress,  as  it  must  be  considered  as 
a  rent-seek,  it  would  be  distrainabie  for  under  the  before-mentioned 
statute,  4  G.  S.  c.  28.  s.  5. 

*  Lilt.  tec.  s  16.  t  ll'^cg  I  lost.  143.  H.  a.  9. 
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lIL  Of  the  Things  which  may,  and  the  Things  which 

may  not,  he  diitrained. 

1.  For  Rent  Arrear. — ^It  may  be  laid  down  as  a  general 
propoBition»  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land  de- 
mised ^ 

If  the  cattle  of  a  j^ra/igerare  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suits  s^nd  sdthough  the  cattle  b^  not  levant  and 
couchant^  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them  *.  So  a  lessor  cannot  dis« 
train  a  stranger's  cattle  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  where  the  rent  issues,  through  de-» 
feet  of  fences,  which  either  the  lessor  *  or  his  tenant  ■  was 
bound  to  repair  (4). 

If  the  estate  of  tenant  at  will  be  determined  either  by  his 
own  death  *,  or  by  the  act  of  the  landlord,  he  or  his  execu- 
tors may  reap  the  com  sown  by  him.  And  Uierefore,  such 
com,^  though  purchased  by  another  person,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant. 

With  respect  to  those  things  which  by  law  are  privil^^ 

p  Com.  Dig.  Distress,  B.  1.  and  4  T.  s  ii  H.  7. 4.  a. 

R.  567.  S.  P.  per  Ld.  KenyoD,  C.  J.  t  9  Leun.  7. 

in  Gorton  r.  Falkuer.  u  Dyer, 317.  b.  318.  a. 

q  7  H.  7. 1.  b.  9.  a.  x  Eaton  ▼.  Sonthby,  Willci,  i3i. 
r  J5  H.  7.  17.  b. 


•Mi^. 


(4)  *^  There  is  a  difference  between  a  lord  distraiaing  within  his 
seignonr,  and  a  landlord  distraining  for  rent  reserved  on  his  own 
lease;  for  the  lord  has  nothing  to  do  with  the  land  or  the  fences, 
and  so  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not;  but  it  is  otherwise  of  a  landlord ;  for  he  himself  oaght  to  re« 
pair,  or  to  provide  that  his  tenant  repairs  them,  else  he  would  take 
advantage  of  his  own  wrong.  ~  And  this  diversity  seems  to  be  war- 
ranted by  the  books,  Dy.  31?.,  318.  92  Edw.  4.  49  b.  7  H.  7.  1* 
10  H.  7*  21.  15H.  7«  17*  But  if  the  cattle  escape  into  the  land 
without  any  defect  of  the  fences,  or  where  the  tenant  of  the  land  in 
which  they  are  distrained,  is  not  bound  to  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  are  distrained,  it  is  im- 
material to  the  lord  or  landlord,  whether  they  are  levant  or  cou- 
chant  or  not.**  Per  Saunders,  in  Pole  v.  Longueville,  8  Saund. 
SjB9.     See  also  Kemp  v.  Cruwes,  9  Lutw.  1580. 

T  T 
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from  distress,  it  may  be  obsserved  that  some  are  privileged 
absolutely,  and  some  conditionally.  In  the  first  class  may  be 
numbered, 

1.  Animals,  ftra  natures,  whereof  a  valuable  property  is 
not  in  any  person ;  as  bucks,  does,  &c.  Deer  kept  within  an 
inclosure  do  not  fkll  within  this  class,  for  they  may  be  dis- 
trained ^ 

2.  Such  things  as  cannot  be  restored  to  the  owner  in  the 
same  plight  and  condition  as  they  were  in  at  the  time  of 
taking  them. 

This  exemption  proceeds  on  the  ground  of  the  distress 
having  been  considered,  at  common  law,  merely  as  a  pledge* ; 
and,  lor  this  reason,  sheaves*  and  shocks  of  com  were  not 
distrainable ;  but  now,  by  stat.  2  W.  &  M.  c.  5.  s.  3.  *^  sheaves 
or  cocks  of  com,  or  loose  com,  and  hay  lying  upon  any 
part  of  the  land  charged  with  the  rent,  may  be  seized,  se- 
**  cured,  and  locked  up  in  the  place  where  found,  in  the  na- 
ture of  a  distress,  until  replevied ;  but  the  same  must  not 
be  removed  to  the  damage  of  the  owner  from  such  place.** 

S.  Things  fixed  to  the  freehold :  as  fumaces,  cauldrons^ 
the  doors  or  windows  of  a  house,  or  the  like.^. 

At  common  law,  com  growing  could  not  be  distrained,  be- 
cause it  adhered  to  the  freehold  S  But  now,  by  stat  11  G.  2. 
c.  19.  s.  8.  "  Landlords,  or  their  bailiffs,  or  other  persons  em- 

Sowered  by  them,  may  distrain  com,  grass,  or  other  pro- 
uct,  growing  on  any  part  of  the  land  demised." 

4.  Things  delivered  to  a  person  exercising  a  trade  *  or  em- 
ployment, to  be  carried*,  wrought,  or  manufactured  in  the  way 
of  his  trade,  are  not  distrainable,  as  cloth  delivered  to  a  tailor. 
So  a  horse  standing  in  a  smithes  shop,  for  the  purpose  of 
being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained,  be- 
cause it  must  be  presumed  that  such  things  so  found  belong 
to  strangers. 


<c 
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y  Davies  ▼.  Powell,  Willct,  47. 
1  1  Inat.  47.  a. 

tL  Wilson  V.  Ducket,  9  Mod.  61. 
b  1  lust.  47.  a. 


c  1  Rol.  Abr.  666.  H.  pi.  9. 

d  1  Inst.  47.  a. 

c  Per  Cur.  in  GUboum  w.  HuiatySalk. 

S49. 


(5)  It  aeeiuR,  that  the  privilege  of  a  common  inn  does  not  extend 
to  a  livery  stable.  See  Francis  v.  Wyatt,  1  Bl.  R.  4S3.  aiid  3  Burr. 
1498.  where  the  question  was,  **  whether  a  carnage  standing  in  the 
yard  of  a  livery  stable  was  distrainable  for  rent  due  to  the  landlord 
from  the  keeper  of  the  livery  stable  ?**  The  case  was  twice  argued  ; 
but  the  court  appearing  to  oe  strongly  inclined  in  favour  of  the  dis* 
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5.  Goods  distrained,  damage  feasant  t  for  they  are  in  the 
custody  of  the  law  ^  {6). 

Among  those  things  which  are  privileged  from  distress, 
conditionally,  may  be  numbered, 

1.  Beasts  of  the  plough,  which  are  exempt,  if  there  be  a 
sufficient  distress  besides  on  the  land  whence  the  rent  is« 
sues^  (7). 

2.  Implements  of  trade,  as  a  stocking  framed  or  a  loom  *, 
if  they  are  in  actual  use,  and  there  is  a  sufficient  distress  be- 
sides. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person  is 
riding '',  or  an  ax  in  the  hands  of  a  person  cutting  wood,  &c. 

These  two  last  instances  of  exemption  proceed  on  this 
ground,  that  if  in  such  cases  a  power  of  distress  were  given 
by  law,  the  exercise  of  it  would  frequently  lead  to  a  breach  of 
the  peace. 

With  respect  to  those  things  which  may  be  distrained  da- 
mage feasant,  it  may  be  laid  down  as  a  general  rule,  that  all 
chattels  trespassing  on  the  land  may  be  distrained  damage 
feasant 

The  law,  indeed,  has  extended  this  principle  so  far  as  to 
permit  A.  to  distrain  the  cattle  of  B.  damage  leasant',  in  the^ 
close  of  A.,  alj;hough  they  were  put  there  by  a  stranger, 
without  the  privity  of  B.  It  is  to  be  observed,  however, 
that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant."' ;  for  the  same  exemption  is  allowed  here 

f  1  Inst.  47.  a.  k  1  iQBt.  47.  a. 

f;  1  limt.  47.  a.b.  161.  8.  1  1  Rul.  Abr.  665.  1.  S5- 

h  Simpcon  ▼.  Hartopp,  Willet,  519.  ro  Storey  v.  Robioson,  6  T.  R.  13S.  per 

WbU9  V.  Davies,  Scacc.  H.20  G.3.        Oeoison,  J.  io  Collins  v.  Reoifon, 

MS.  S.  P.  Say.  R.  1^9. 

1  Gortou  V,  Falkaer,  4  T.  R.  565. 

tress,  the  owner  of  the  carriage  declined  bringing  the  question  to  a 
third  argument,  which  had  been  directed  by  the  court. 

(6)  It  seems  that  the  same  rule  holds  with  respect  to  coods  taken- 
in  execution,  and  Cor  the  same  reason.  Eaton  v.  Soutnby,  Willes,. 
131. 

(7)  But  beasts  of  the  plough  may  be  distrained  for  the  poor 
rates,  althoujj|;h  there  are  other  distrainable  goods  on  the  premises 
more  than  sufficient  to  answer  the  value  of  the  demand.  Hutchins 
V.  Chambers,  I  Burr.  579.  This  decision  proceeded  on  the  ground, 
that  a  seizure  under  the  stat.  43  Eliz.  c.  9.,  and  similar  acts,'Te- 
sembled  a  common  law  distress  only  in  being  replevisable ;  and 
that  it  was  in  other  respects  analogous  to  a  common  law  execu* 
tion,  under  which  any  goods  of  the  debtor  may  be  seized. 

TT8 
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as  in  cases  of  distress  for  rent  arrear,  and  for  the  same  reason; 
lest  by  the  permission  of  such  distress  a  breach  of  the  peace 
should  ensued 

By  Stat  7  Ann.  c.  12.  s.  3.  it  is  enacted  and  declaredy  that 
process  of  distress  against  the  goods  of  any  ambassador  or 
other  public  minister  of  a  foreign  state,  or  of  their  domestic 
servants,  shall  be  Toid. 


IV.  Who  may  distrain. 

1.  By  Statute.— By  stat  7  H.  8.  c.  4.  it  is  enacted",  "  That 
the  recoverors  of  manors,  lands,  and  advowsons,  their  heirs, 
and  assigns,  mav  distrain  for  rents,  services,  and  customs, 
due  and  unpaid,  and  make  avowry  and  justify  the  same, 
and  have  like  remedy  for  recovering  them  as  the  recoverees 
might  have  done  or  had,  although  the  recoverors  were 
"  never  seised  thereof." 

By  Stat*  32  H.  8.  c.  37.  s.  1.  ^'  The  personal  representatives 
"  of  tenants  in  fee,  tail,  or  for  life,  of  rent-services,  rent- 
•*  charges,  rents-seek,  and  fee-farms,  may  distrain  for  the  ar- 
*^  rears,  upon  the  land  charged  with  the  payment,  so  long  as 
'^  the  lands  continue  in  the  seisin  or  possession  of  the  tenant 
•*  in  demesne,  who  ought  to  have  paid  the  rent  or  fee  farm, 
«•  or  of  some  person  claiming  under  him  by  purchase,  gift,  or 
**  descent" 

This  statute  provides  a  remedy  where  the  testator  dies 
seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  his  death  there  was  not  any  remeidy  for  the  executor  at 
the  common  law  ® ;  hence,  executor  of  tenant  for  life  of  a 
rent-charge  may  distrain  for  rent  arrear  under  this  statute ; 
but  where  the  executor  has  remedy  by  the  common  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  charge,  if  he  lice  so  long,  this  statute  does 
not  apply  p.  Neither  does  this  statute  extend  to  copyhold 
rents**. 

By  8.  3.  **  Husbands  seised  in  right  of  their  wives,  in  fee, 
"  tail,  or  for  life,  of  any  rents  or  'fee-farms,  may  distrain, 
**  after  the  death  of  their  wives,  for  arrears  due  in  their  life 
•*  time."    And  by  s.  4.  "  Tenants  pur  auttr  tie,  of  rents  and 

D  See  1  Inst.  104.  b.  p  Turner  ▼.  Lee,  Cro.  Cor.  471 ; 

«  Hool  ▼.  Bcllf  1  Ld.  Eaym.  17s.  q  Appletoa  r.  Doiley,  Yelv.  135.. 
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*^  fee-farmSy  and  their  personal  representatives,  may  distrain 
•*  on  the  land  charged  after  the  death  of  cestui  que  vie^  for 
"  arrears  due  in  the  life  time  of  cesfui  que  vie.** 

A.  seised  in  fee,  let  to  the  plaintiff  for  twenty-one  years, 
and  afterwards  dying  seised  of  the  reversion,  tne  defendant 
administered ',  and  distrained  for  half  a  year's  rent  due  to  the 
intestate,  for  which  he  avowed.  On  demurrer  to  the  avowry,  it 
was  objected,  that  there  was  not  any  privity  of  estate  between 
the  administrator  and  the  lessor,  and  therefore  the  avowry^ 
which  is  in  the  realty,  could  not  be  maintained  by  him.  And 
it  was  observed,  this  was  a  case  out  of  the  stat.  of  32  H.  8. 
c.  37.  for  that  only  gives  a  remedy  by  way  of  distress  for  rents 
of  freehold,  and  of  this  opinion  the  court  seemed  (8).  1  Inst. 
X62.  a.  4  Rep.  50.  Cro.  Car.  471.  Latch.  211.  Wade  v.  Marsh 
were  cited. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close', 
for  a  certain  time,  may  distrain  cattle  belonging  to  the  owner 
of  the  close,  damage  ^sant  there  during  that  time. 

If  a  terre-tenant,  holding  under  two  tenants  in  common  ^ 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not  to 
pay  it,  the  tenant  in  common  who  gave  the  notice  may  dis- 
train for  his  share. 

One  tenant  in  common  may  take  a  distress  without  his 
companions,  and  avow  solely  ". 

Grant  of  .rent  to  testator  for  years,  with  a  clause  of  distress, 
that  the  grantee  and  his  heirs  may  distrain  ^  Adjudged,  that 
the  executor  should  distrain,  and  not  the  heir. 

r   Renyin  ▼.  Watkin,  M.  5  G.  8.  B.  R.    t  Hurriton  v.  Barnby,  5  T.  R.  346. 

MSS.  •  n  Cro.  Eliz.  530. 

s  Burt  V.  Moore,  5  T.  R.  339.  x  Darrel  ▼.  Wilson,  Cro.  Eliz.  €44. 


(8)  But  in  Powel  v.  Killick,  Middlesex  Sittings,  M.  S5  G.  2. 
where  111  trespass  for  entering  plaintiff *8  house,  and  carrying  away 
his  goods,  upon  not  guilty,  defendant  gave  in  evidence  that  he  was 
executor  of  A*?  who  was  plaintiff's  landlord  of  the  bouse,  and  that 
he  distrained  for  rent  due  to  his  testator  at  the  time  of  his  death  ; 
it  was  objected  for  plaintiff  that  executor  was  empowered  to  dis- 
train only  by  virtue  of  the  stat.  32  H.  8.  c.  37.,  and  that  that  statute 
extended  to  the  executors  and  administrators  of  those  persons  only^ 
to  whom  rent-services,  rent*charges,  rent-seek,  or  fee  faritis  were 
.  due,  and  that  the  present  case  did  not  fall  within  either  of  those 
descriptions.  But  Lee,  C.  J.  overruled  the  objection,  and  said, 
this  was  a  rent-service,  the  testator  being  in  his  life-time  seised  in 
fee,  and  the  plaintiff  holding  under  a  tenure  which  implied  fealty^. 
Serj.  Hill's  MSS.  J  4  D.  7i*  and  Bull.  N.  P.  5?.  S.  C. 
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A  mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession^,  under  a  lease  prior  to  the  mortgage,  is 
entitled  to  such  rent  as  shall  be  in  arrear  at  the  time  ot  notice, 
and  to  the  rent  which  accrues  afterwards,  and  may  distrain 
for  the  same  after  such  notice. 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle  on 
the  common  during  a  certain  season  of  the  year  *,  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  od 
during  that  time. 

Wherever  there  is  a  colour  of  right  for  turning  cattle  on  a 
common  *,  a  commoner  cannot  distrain,  because  it  would  be 
judging  for  himself  in  a  case  which  depends  on  a  more  com- 
petent inquity.  Hence,  where  the  right  of  common  was  for 
two  sheep  for  every  acre  of  land  in  the  possession  of  each 
commoner,  it  was  holden,  that  one  commoner  could  not  dis* 
train  the  sheep  of  another  for  a  surcharge  (9). 

The  general  rule,  however,  that  one  commoner  cannot  dis- 
train the  cattle  of  another  may  be  superseded  by  a  special 
^reement**:  as,  where  A.,  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having  a  right  of  common  over 
the  whole  field,  and  B.  having  also  a  right  of  common  over 
the  whole  field,  they  entered  into  an  agreement,  for  their  mu- 
tual advantage  and  convenience,  not  to  exercise  their  respec- 
tive rights  for  a  certain  term  of  years,  and  each  party  cove- 
nanted to  that  effect.  During  the  term  the  cattle  of  6.  came 
upon  the  land  of  A.,  it  was  holden,  that  A.  might  distrain 
•  them  damage  feasant ;  for,  by  the  operation  of  the  agreement, 
B.  stood  in  the  situation  of  a  stranger  with  regard  to  A. 

A  tenant  holding  over  after  the  expiration  of  his  term, 
cannot  distrain  the  landlord's  cattle,  which  were  put  on  the 
land  by  the  landlord  for  the  purpose  of  taking  possession*. 

Lessee  for  years  assigns  his  term,  reserving  a  rent,  he  can- 

y  Moss  T.  Gallimore,  Don];,  978,  b  Whiteimn  ▼.  Kini;,  s  H.  Bl.  4. 

z  I  Roll.  Abr.  405.  4o6.  (A.)  pi.  6.  c  Taunton  ▼.  CosUr,  7  T.  R.  431. 

a  Hall  ▼.  Hardir.gf,  4  Burr.  94tf6. 


\9)  But  where  cattle  are  turned  on  the  common  without  any  co- 
lour or  pretence  of  right,  a  commoner  may  distrain  them.  Ad- 
mitted in  Hall  v. Harding,  4  Burr.  2496.  [t  was  said  by  Bathurst,  J. 
and  not  denied  by  the  rest  of  the  court,  that  if  a  maji  who  has  a 
right  of  common  upon  the  lord*s  waste,  for  cattle  levant  and  cou* 
chant  on  his  land,  surcharge  the  common,  the  lord  cannot  for  that 
oavse  distrain,  for  the  lord  cannot  judge  thereof.  Anon.  3  Wiis.  12& 
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not  distrain  for  such  rent  arrear  at  common  law  ^ ;  because  he 
has  not  any  reversion ;  nor  can  he  distrain  for  it  under  stat. 
4  Geo.  2.  c.  28.  s.  6.  as  a  rent-seek; .  because  a  rent*seck  can- 
not issue  out  of  a  term  for  years :  but  he  may  maintain  an 
action  of  debt*. 


V.  Of  the  Time  at  which  a  Distress  may  be  taken* 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved  ^  it  follows,  that  a  distress  for  rent  ar- 
rear cannot  be  made  on  that  day  (10).  Hence,  at  common 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St  Michael  the 
Archangel,  the  lessor  ^as  deprived  of  his  remedy  by  distress 
for  the  rent  due  at  Michaelmas;  because  he  could  not  dis- 
train after  the  expiration  of  the  term  K  But  now  by  stat, 
8,  Ann.  c,  14.  s.  6.  "  Any  person,  having  any  rent  in  arrear 
**  upon  any  lease  for  life  or  lives,  or  for  years  or  at  will,  may 
"  distrain  for  such  arrears  after  the  determination  of  the 
lease :  provided**  such  distress  be  made  within  six  calendar 
months  after  the  determination  of  such  lease,  and  during 
**  the  continuance  of  such  landlord's  title  or  interest,  and 
"  during  the  possession  of  the  tenant  from  whom  such  ar* 
"  rears  became  due." 

Although  this  proviso  is  in  terms  confined  to  the  posses- 
sion of  the  tenant*,  yet  it  has  been  holden,  that  where  the 
tenant  dies  before  the  term  expires,  and  his  personal  repre- 
sentative continues  in  possession  during  the  remainder,  and 
after  the  expiration,  of  the  term,  the  landlord  may  distrain 
within  six  calendar  months  after  the  end  of  the  term  for  rent 
due  for  the  whole  t^rm. 

In  Lewis  v.  Harris,  1  H.  Bl.  7.  n.  a.  it  was  holden  by  Skyn- 


«c 


V.  Cooper,  2  Wils.  375.  h  S.  7. 


«  Newcomb  ▼.  Htrrey,  Cartb.  161,  9.      i  Braitbwaite  t.  Cookiey,   1  H.  Bt 
f  Dnppa  ▼.  Mayo,  l  Saund.  S88.  465. 

^  1  Inat.  47.  b. 


(10)  **  One  cannot  distrain  the  same  day  the  rent  grows  due»  but 
it  must  be  the  day  after."  21  H.  6.  40.  Vid.  14.  H.  4.  31.  Sir 
M.  Hale,  MSS.  cited  by  Mr.  Hargrove^  I  Insu  47-  b.  n.  6. 
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ner,  C.  B.  that  the  term  was  continued  by  the  custom  of  the 
country,  for  the  purpose  of  giving  a  right  to  the  landlord  to 
distrain  on  the  premises  in  which  the  wi^-going  crop  re- 
mained.   See  also  Beavan  v.  Delahay,  1  H.  BL  5.  ^>.  P. 

It  may  be  obseired,  that  a  distress  for  rent  arrear  can  be 
taken  only  during  the  day-time^  (11);  but  cattle  damage 
feasant  may  be  distrained  not  only  in  the  day-time,  but  during 
the  night  also ;  otherwise  they  might  escape. 


VI.  Of  the  Place  where  a  Distress  may  be  taken. 

A  DISTRESS  for  rent-service  may  be  taken  in  any  part  of 
the  land  holden. 

So  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 

Eart  of  the  land  out  of  which  the  rent  issues.    And  if  a 
ouse  be  upon  the  land  demised  or  charged',  a  distress 
may  be  taken  in  the  house,  if  the  outer  door  be  open  (1*2).— 

* 

k  1  Intl.  143.  a.  1  1  Rol.  Abr.671*  !•  5- 

(11)  **  Before  sun« rising  or  after  sun^set,  no  man  may  distrain 
but  for  damage  feasant"  Mirrour,  c.  2.  s.  26.  See  also  7  Rep. 
7*  a.  that  a  distress  for  rent  or  serviqe  cannot  be  taken  in  the  night. 

(12)  A  distress  may  be  in  a  house  through  the  doors  or  windows. 
Comv  Dig.  tit«  Distress.  (A.  3.)  *^  If  an  outward  door  be  open, 
an  inner  door  may  be  broken  in  order  to  take  a  distress,"  per  Lord 
Hardwicke,  C.J.  in  Browning  v.  Dann  and  others,  Ca.  Temp, 
Hardw.  168.  **  But  a  padlock  put  on  a  barn  door  cannot  be 
opened  by  force  for  the  purpose  of  distraining  the  corn."  per  Lord 
Hardwiqke,  C.  J.  N.  Gates  or  inclosures  cannot  be  brokert  open 
or  thrown  down  to  take  a  distress.  1  Inst.  l6l .  a.  By  stat.  11  G.  2. 
c.  19.  s.  7*  **  Any  place,  in  which  ^oodsor  chattels,  fraudulently 
**  or  clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to 

prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear, 
may  be  broken  open  and  entered  in  the  day«*time  by  the  party 
distraitiing;  first  calling  to  his  assistance  the  constable  or  other 
peace  officer  of  the  place,  where  the  goods  are  suspected  to  be 
*^  concealed ;  and  in  case  of  a  dwelling  house,  oath  being  first  made 
**  before  a  justice  of  the  peace  of  a  reasonable  ground  to  suspect 
'<  that  such  goods  are  therein ;  and  the  same  may  be  taken  and 
*^  seized  for  the  arrears  of  rent,  a^  if  thev  had  been  in  an  opea 
•«  place,'*^ 
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For  a  rent-service  or  rent-charge  issuing  out  of  the  land, 
which  lies  in  different  counties,  a  distress  for  the  whole  may 
betaken  in  one  county **•  So  if  a  rent-charge  issue  out  of 
land  in  the  possession  of  many  tenants,  a  distress  may  be 
taken  upon  tne  possession  of  one  for  the  whole  rent, -for  it 
issues  out  of  each  part".  But  where  there  are  separate  and 
distinct  demises,  there  must  be  separate  distresses  on  the  se- 
veral premises  subject  to  the  distinct  rents,  although  the  se- 
veral premises  are  demised  to  the  same  tenant". 

By  staL  11  Geo.  2.  c.  19.  s.  8.  **  The  landlord  may  dis- 
train any  cattle  or  stock  of  the  tenant,  depasturing  on  any 
common  appendant  or  appurtenant,  or  any  ways  Inslonging 
to  the  premises  demised." 

If  the  lord  come  to  distrain  cattle  which  he  sees  then  within 
his  fee  p,  and  the  tenant  or  any  person,  to  prevent  the  lord 
from  distraining,  drive  the  cattle  out  of  the  lord's  fee  into 
some  other  place,  yet  may  the  lord  freshly  follow  and  distrain 
the  cattle ;  for  in  judgment  of  law  the  distress  will  be  con- 
sidered as  taken  within  his  fee. 

4 

A  different  rule  holds  with  respect  to  distresses  for  damage 
feasant  "J ;  for  if  the  owner  of  tne  beasts  chase  them  out  of 
the  soil,  even  with  a  view  to  evade  the  distress,  yet  the  owner 
of  the  soil  cannot  distrain  them ;  because  the  beasts  must  be 
damage  feasant  at  the  time  of  the  distress. 

By  Stat  11  Geo.  2.  c.  19.  s.  1.  (13).  "  If  lessee  for  life^ 
**  Y.  W.  or  otherwise,  of  lands  or  tenements,  upon  the  de- 
mise whereof  any  rents  are  reserved,  shall  fraudulently  or 
clandestinely  carry  off  his  goods  from  such  demised  pre- 
mises, to  prevent  a  distress,  the  lessor,  or  any  empowered 
by  him,  may,  within  thirty  dshrs  after  carrying  off,  distrain 
such  goods,  wherever  found,  ror  the  rent  arrear,  and  sell  or 
dispose  of  the  same,  as  if  distrained  on  the  premises ;  pro- 
**  vided ',  before  the  seizure,  such  goods  have  not  been  sold, 

m  lb.  I.  S7.  30.  p  ]  Inst.  l6l.  a. 

n  ]  Rol  Abr.  671.  I.  33.  q  lb. 

o  Rogers  y.  Birkmirc,  Sir.  1040.  r  S.  9.  (i4») 
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(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8th  of  Ann,  and  differs  from  it  only  as  to  the 
time  allowed  for  the  seizing  the  goods  after  the  carrying  off;  the 
statute  of  Ann  allowing  only  five,  and  this  statute  thirty  days. 

(14)  This  section  is  copied  from  the  3d  of  the  8  Ann,  c.  14*  with 
the  exception  of  the  words  in  italics. 
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bonijide,  aiid  for  a  valuable  conskleratioD,  to  a  person  not 
privy  tothefraudJ^ 

This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  stranger*. 


VII.  The  Manner  of  dUponng  of  Distresses j  andherms 
of  the  Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party  distraining  might  have 
driven  the  distress  from  the  place  where  it  was  taken,  into 
any  other  place,  even  in  a  distant  county.  It  is  obvious^ 
that  the  exercise  of  such  a  power  must  have  been  attended 
with  great  oppression ;  more  especially,  as  the  tenant  was 
obligra  to  provide  sustenance  for  his  beasts,  if  they  were  im* 
pounded  in  an  open  pound;  and  the  beasts  being  driven  into 
a  foreim  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.  A  partial  remedy  for  this 
evil  was  afforded  by  stat  52  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.  But  the  stat.  1  &  2  Phil.  &  Mary,  c.  12.  has 
given  a  further  check  to  it  By  the  last-mentioned  statute 
it  is  enacted,  **  that  no  distress  of  cattle  shall  be  driven  out  of 
the  hundred,  rape,  wapentake,  or  lath,  where  the  distress 
is  taken,  except  it  be  to  a  pound  overt  within  the  same 
"  shire,  not  above  three  miles  distant  from  the  jplace  where 
"  the  distress  is  taken  ;  and  no  cattle  or  other  goods  distrained 
"  for  any  manner  of  cause,  at  one  time,  shall  be  impounded 
"  in  several  places,  upon  pain  of  forfeitii^,  to  the  party 
**  grieved,  one  hundred  shillings  and  treble  damages." 

If  the  hundred,  in  which  the  cattle  were  distrained,  be  in 
one  county,  and  the  hundred  into  which  they  were  driven  be 
in  another,  the  venue  may  be  laid  in  either  county ". 

Persons  distraining  for  rent  arrear*  may  impound  the  dis- 
tress in  any  convenient  part  of  the  land  chargeable  with  the 
rent. 

The  stat  11  Geo.  2.  c.  19.  s.  8.  which  empowers  the  land- 
lord to  seize  growing  crops  as  a  distress,  authorizes  him  "  to 
cot,  gather,  and  lay  up  the  same,  when  ripe,  in  bams  or 
other  proper  place  on  the  premises,  if  any ;  if  not,  then  in 

i  Thornton  ▼.  Adamt  and    •then,    n  Pope  ▼.  Davis,  3  Taunt.  SSS. 

B.  R.  £.  T.  56  Geo.  3.  X  Stat,  ii  G.  s.  c*  19. 1. 10. 

i  s  Intt.  106. 


if 
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**  other  bams  or  proper  place,  as  near  as  may  be  to  the  pre- 

**  mises,  notice  thereof  being  given^  to,  or  left  at,  the  last 

"  place  of  abode  of  the  tenant,  within  one  week  after  the 

"  lodging  of  the  distress." 

Sale  of  Distress  for  Rent  Arrear. — ^At  the  common  law, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  detained 
as  pledges  for  the  enforcing  the  payment  of  such  rent ;  but 
now,  by  the  stat  2  W.  &  M.  sess.  I.  c.  5.  s.  2.,  it  is  enacted. 
That,  where  any  goods  or  chattels  shall  be  distrained  for 
any  rent  (15)  reserved  and  due  upon  any  contract,  and  the 
tenant  or  owner  of  the  goods  shall  not  within  five  (16)  days 
**  next  after  such  distress,  and  notice  thereof,  with  the  cause 
'*  of  such  taking  (17)  left  at  the  chief  mansion  house  (18),  or 
**  other  most  notorious  place  on  the  premises  charged  with  the 
**  rent,  replevy  the  same,  the  person  distraining  may,  with 
the  sheriff  or  under-sheriff  of  the  county,  or  constable  of 
the  hundred,  parish,  or  place,  where  the  distress  is  taken, 
cause  the  distress  to  be  appraised  by  two  sworn  appraisers, 
whom  such  sheriff,  &c.  shall  swear  to  appraise  them  truly, 
and  aft^r  such  appraisement,  may  sell  the  same  towards 
satisfaction  of  the  rent,  and  the  charges  of  the  distress  and 
appraisement,  leaving  the  overplus,  if  any,  in  the  hands  of 
•*  the  sheriff,  &c.  for  the  owner's  use." 

^  y  s.  9- 


(15)  **  This  statute  does  not  affect  distresses  damage  feasant ; 
consequently  they  remain,  as  they  were  at  common  law,  mere 
pledges ;  and  the  sale  of  them  will  make  the  party  distraining  a 
trespasser  ab  initio.**  Per  Lord  Hardwicke,  Cl»  J.  in  Dorton  r: 
Pickup,  Sittings  after  M-  T.  9  G.  2.  MSS. 

(16)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale* 
Wallace  v.  King,  1  H.  Bl.  13. 

(17)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the 
rent  became  due«  Per  Buller)  J.  in  Moss  v.  Grallimore,  Doug.  280« 

(18)  In  Walter  v.  Rumbal,  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  tenant  was  good  notice  under  this  act,  the  sole  object 
of  the  statute  being,  that  the  party  should  have  notice ;  which  ob« 
ject  was  more  effectually  attained  by  a  notice  g^ven  to  the  perfty 
himself,  than  by  a  notice  left  at  the  mansion  house,  or  most  notoi* 

the 


« 
44 


rious  place  on  the  premises* 
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VIII.  Of  Pound  Breach  and  Rescous. 

1.  Of  Pound  Breach. 

Ak  action  for  a  pound  breach  lies*,  wbete  a  person  dis* 
trams  cattle  for  damage  feasant  in  his  land,  or  for  rent  or  ser- 
vices, and  puts  them  into  the  common  pound,  or  into  another 
pound  or  place,  which  shall  be  said  to  oe  a  lawful  pound,  and 
the  owner  of  the  cattle,  or  other  person,  takes  the  cattle  out 
of  the  pound,  and  drives  them  where  he  pleases.  See  the 
form  of  the  writ  in  this  action,  F.  N.  B.  100.  a.  100.  b.  101.  a 
there  called  a  writ  de  parcofracto. 

If  a  person  sends  his  servant  to  distrain  for  rent  or  services  % 

^  and  the  servant  distrains  the  cattle,  and  impounds  them,  and 

a  stranger  takes  them  out  of  the  pound,  the  action  must  be 

brought  by  the  master  and  not  the  servant ;  for  it  is  the 

master's  pound. 

If  a  person  distrain  cattle  for  damage  feasant,  and  put  them 
in  the  pound  ^,  and  the  owner,  who  had  common  there^  make 
fresh  suit,  and  find  the  door  unlocked^  he  may  justify  the 
taking  away  the  cattle  in  a  parcofracto.  If  the  owner  break 
the  pound,  and  take  away  his  goods,  the  party  distraining 
may  have  his  action  de  parcofracto,  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  im- 
pound them  again. 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  were 
legally  impounded  or  not*.  If  the  cattle  be  wrongfully  taken, 
the  person  who  brings  the  cattle  is  answerable,  and  not  the 
pound-keeper,  unless  it  can  be  proved  that  he  has  transgressed 
the  limits  of  his  duty,  and  assented  to  the  trespass.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  ^  without 
a  replevin,  or  without  the  consent  of  the  party.  W  hen  the 
cattle  are  in  the  pound,  they  are  in  the  custody  of  the  law ; 
and  if  the  pound  is  broken,  the  pound-keeper  cannot  bring 
an  action,  but  the  person  who  distrained  them. 

See  the  statutes  W.  &  M.  first  sess.  c.  5.  at  the  close  of  the 
next  section. 

2.  Of  Rescous. 
Rescous,  as  far  as  the  same  relates  to  distress,  means  the 

z  F*  N.  B.  100.  a.  c  Badkin  v.  Powell,  Cowp.  476.  cited 

a  F.  N.  B.  100.  b.  by  BuUer,  J.  in  Brattdling  t.  KiCBt, 

b  1  Init.47.b.  aX.R.  62. 
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taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken*. 

Rescous  lies,  where  a  person  distrains  for  rent  or  services, 
or  for  damage  feasant,  and  is  desirous  of  impounding  the 
distress,  and  another  person  rescues  the  distress  from  him*. 

The  party  distraining  must  be  in  possession  of  the  distress^ 
otherwise  there  cannot  be  a  rescue  ^  But  although  rescue 
will  not  lie  at  the  suit  of  a  person  who  is  prevented  by  another 
from  making  a  distress,  yet  an  action  on  the  case  will  lie  for 
the  disturbance. 

If  a  person  send  his  servant  to  distrain',  and  rescous  hei 
made  upon  the  servant,  the  action  must  be  brought  by  the 
master  who  sustains  the  fnjury,  and  not  by  the  servant 

If  a  distress  is  taken  without  cause,  as  where  'rent  is  not 
due^,  the  owner  may  make  rescous  before  the  distress  is  im- 
pounded^. So,  if  the  owner  tender  the  rent  before  distress 
taken^  But,  after  the  distress  is  impounded,  the  owner  can- 
not break  the  pound,  and  take  the  distress  out  of  the  pound ; 
for  it  is  then  in  the  custody  of  the  law'. 

The  action  of  rescous  has  fallen  into  disuse;  the  usual  re- 
medy at  this  time  is  by  an  action  on  the  case.  By  stat  2  W. 
&  M.  first  sess.  c.  5.  s.  4.  it  is  enacted,  **  That  upon  any  pound 
breach,  or  rescous,  of  goods  or  <^hattels  distrained  for  rent^ 
the  party  grieved  shall,  in  a  special  action  on  the  case,  for 
the  wron^  thereby  sustained,  recover  rtreble  damages  and 
costs  agamst  the  offenders,  or  against  the  owners  of  the 
distress,  in  case  the  same  be  afterwards  found  to  have  come 
"  to  their  use  or  possession." 

The  construction  put  on  this  statute  has  been",  that  the 
word  treble  shall  be  referred  as  well  to  the  word  costs,  as  tp 
the  word  damages. 

Proof  of  a  tender  of  the  rent  after  the  impounding  of  the 
distress,  will  not  bar  an  action  on  this  statute '^^ 

d  1  IiiBt.  i6o.  b.  k  Id.  i6o.  b. 

e  F.  N.  B.  101. a.  I  Id.47.b.  ' 

f  F.N.  B.  102. b.  mLawion  ▼.  Story,  Lord  Raya.  lo. 

g  F.  N.  B.  101.  b.  Carth.  391.  S.  C. 

b  1  Intt.  160.  b.  11  Firth  v.  Fvrria,  5  T.  R.  439. 

ild.  47.b. 
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IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  the 
Proceedings  of  the  Party  distraining. 

An  abuse  of  the  distress  makes  the  party  distraining  a  tres- 
passer ab  iaitio^  except  where  it  is  otherwise  provided  by 
statutes  '^ 

In  trespass  for  breaking  and  entering  the  plaintiff's  house »*, 
and  taking  and  carrying  away  his  goods,  the  defendant  justi-* 
lied  the  taking  and  carrying  away  the  goods,  as  a  distress  for 
damage  feasant :  replication,  that  after  the  distress,  the  de- 
fendant converted  them  to  his  own  use :  on  demurrer,  it  was 
urged,  that  the  replication  was  a  departure ;  for  it  did  not  sup- 
port the  plaintiff 's  declaration  in  trespass,  but  shewed  rather 
that  he  ought  to  have  brought  trover  on  the  conversion;  but  the 
court  overruled  the  objection,  observing,  that  he  tcho  abuses  a 
distress  is  a  trespasser  aft  initio;  and,  therefore,  if  in  trespass 
the  defendant  justifies  nomine  districtionis,  the  plaintiff*  may 
phew  an  abuse,  and  it  is  not  a  departure,  but  will  support  the 
declaration  ;  and  so  it  does  in  this  case ;  for  the  conversion  is 
a  trespass  or  trover  at  the  plaintiff^  *s  election  ;  and  the  matter 
disclosed  in  the  replication  makes  good  hi^  election ;  for  it 
proves  it  a  trespass  as  well  as  a  trover.    See  Dye  v.  Leather- 
dale,  3  Wils.  20.  where  the  same  point  was  ruled,  and  the 
authority  of  the  preceding  case  recognized. 

By  Stat  11  Geo,  2.  c.  19.  s.  19.  "  Where  any  distress  shall 
**  be  made  for  any  rent  justly  due,  and  any  irregularity  or 
"  unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
training, or  his  agent ;  the  distress  shall  not  be  deemed  un- 
lawful, nor  the  distrainer  a  trespasser  ab  initio^  but  the 
party  grieved  may  recover  satisfaction  for  the  special  da- 
"  mage  in  an  action  of  trespass,  or  on  the  case"*,  at  the  election 
"  of  the  plaintiff;  and  if  he  recover  he  shall  have  full  costs." 
But  by  s.  20.  of  the  same  statute,  it  is  provided,  **  That  no 
**  tenant  or  lessee  shall  recover  in  such  action,  if  tender  <rf 
amends  has  been  made  before  action  brought"    By  stat 
17  Geo.  2.  c.  38.  s.  8.     "  Where  any  distress  shall  be  made 
"  for  money  justly  due  for  the  relief  of  the  poor,  tlie  distress 
shall  not  be  deemed  unlawful,  nor  the  party  making  it  a 
"  trespasser  on  account  of  any  defect  or  want  of  form  in  the 
warrant  of  appointment  of  overseers,  or  in  the  rate  or  as- 
"  sessment,  or  in  the  warrant  of  distress  thereupon,  nor  shall 

« 

o  See  at  the  closeof  this  section  1 1  G.     p  Gsrgravc  v.  Smith,  Salk.  991. 
t.  c.  19.  a.  19.  auU  17  G.  9.  c. 3S.  i.  S.    q  See  Winterboani  v.  Morgao,  1 1  East, 

395.  and  post.  tit.  Trespaas,  n.(5). 
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the  party  distraining  be  deemed  a  trespasser  Ok  ' 
account  of  any  irregularity  which  shall  be  afterwl5(o,  on 
by  him,  but  the  party  grieved  may  recover  satisfadbne 
the  special  damage  in  an  action  of  trespass,  or  on  the  <for 
with  full  costs ;  unless  tender  of  amends  is  made  before\ 
"  tion  brought*." 

Trespass  lies  against  a  landlord*,  who,  on  making  a  distress^ 
for  rent,  turns  the  tenant's  family  out  of  possession,  and  con- 
tinues in  possession  after  the  rent  is  paid.  But  trespass  will 
not  lie  for  an  excessive  distress  merely  (19). 

Plaintiff  brought  trespass  in  C.  B.  for  taking  an  excessive 
distress ^  and  recovered;  but  on  error  in  B.  R.  the  judgment 
was  reversed,  on  the  ground  that  trespass  would  not  lie ;  the 
entiy  and  distress  being  lawful,  in  part,  for  the  rent  due,  and 
the  whole  being  one  act ;  and  that  it  was  not  like  the  case, 
where  there  was  a  subsequent  abuse  of  the  distress* 

The  proper  remedy  for  an  excessive  distress  is,  an  action 

on  the  case,  founded  on  the  statute  of  Marlbridge,  52  H.  3. 

c.  4.  which  provides,  "  that  distresses  shall  be  reasonable,- 
and  that  persons  taking  unreasonable  distresses  shall  be 
grievously  amerced  for  the  excess  of  such  distresses."     But 

this  action  cannot  be  maintained  after  a  judgment  recovered 

in  replevin*. 

'  S.  9.  u  Lynn  ▼.  Moody,  Fitzg.  85.    9  Str. 

■  S.  JO.  851.  S.  C. 

t  Etberton  t.  Popplewell,  i  Eaat,  139.     x  Phillips  ▼.  Ben7maD,Trin.  93  G.  3. 

B.  R.  MS. 


{19)  Hutching  v.  Chambers,  1  Burr.  590.  S.  P.  In  this  case  the 
rule  was  settled,  "  that  trespass  will  not  lie  for  an  excessive  dis- 
tress ;"  but  it  was  said,  that  there  was  one  excepted  case*,  namely, 
where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the  face  of 
it ;  as  where  six  ounces  of  gold  and  >00  ounces  of  silver  were  taken 
for  6i.  and  Sd» ;  but  that  proceeds  on  the  ground,  that  gold  and 
silver  are  of  a  certain  and  known  value,  and  the  measure  of  the 
value  of  other  things. 

*  Moir  r.  Munday,  B.  R.  H.  fid  G.  3.  cited  io  1  Burr.  58fi.  and  by  Kenyon,  C.J. 

in  Crowther  r.  RamBbottom,  7  T.  R.  658. 
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